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ACT:

Central Secretariat Service Rules-Rule 12 sub-rule 2(a)
and Central Secretariat Service Grade | (Limted Departnent
Conpetitive Exam nation for filling vacancies reserved for
Schedul ed Castes and Scheduled Tribes) Regulation 1979-
Whet her violates Articles 14, 15 and 16 of the Constitution

HEADNOTE:

The Central Secretariat Service (Anmendnent) Rules 1979
which inserted sub-rule (2a) below sub-rule (2) of Rule 12
of the Rules provided for the holding of a limted
departnental conpetitive examnation, including a statenent
of the conditions of eligibility and indicating 'how the
sel ection woul d take place on such exani nation

The next higher category in.the Central ~Secretariat
Servi ce above the Section officers’ Grade consists of G ade

| posts. Recruitnent to the Gade | posts are made under
Rule 12 of the Central Secretariat Service Rules. For the
purpose of such pronmotion a select list is prepared.

Pursuant to an office Menorandum i ssued by the Departnent on
20th July, 1974, 15% and 7% of the pronotion posts stand
reserved for Schedul ed Caste and Schedul ed Tribes candi dates
respectively.

The petitioners were permanent Section officers in the
Central Secretari at Service and officiating as  Under
Secretaries in different Mnistries. They al ongwith severa
other officials were included in the field of selection for
the purpose of drawing up the select list for the year 1977
for promotion to Gade | posts. Twenty-seven vacancies
reserved for nmenbers of the Schedul ed Castes and Schedul ed
Tri bes, remmined unfilled because no candi date bel onging to
those categories was found suitable. For the purpose of
filling those reserved vacancies, the Government of India
decided to hold a linted depart ment al conpetitive
exam nation confined to nmenbers of the Schedul ed Castes and
Schedul ed Tri bes.

The petitioners argued that (i) the reservation of
vacanci es for nmenbers of the Schedul ed Castes and Schedul ed
Tribes by the office Menorandumdated 20th July, 1974 was
invalid (ii) the newy enacted sub-rule (2a) of Rule 12, in
the Central Secretariat Service Rules and the related




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

regul ations were invalid and the rul e operated prospectively
only and could not affect the 27 vacancies to be filled in
the select list of 1977. The Respondents took a prelimnary
objection that it was not a contention raised in the wit
petitions and should not be allowed to be raised for the
first tinme by way of oral submi ssion

Di sm ssing the petition
N

HELD: 1. The entire scope of the petitions is linmted
to challenging the validity and application of the Centra
Secretariat Service (Amendrent) Rul es, 1979 and t he
consequent regulations for holding a linmted departnenta
conpetitive exam nation. < No relief has been sought for
qguashing the office Menorandum dated 20th July, 1974. No
ground has been taken in the wit petitions assailing the
validity of the office Menorandum The Courts should
1185
ordinarily insist on-the parties being confined to their
specific witten pleadings and should not be permtted to
deviate from them by way of nodification or supplenentation
except through the well-known process of formally applying
for amendnment. It is not that justice should be available to
only those who approach the court confined in a straight
jacket; but there i's a procedure known to the [aw, and | ong
established by codified practice and good reason, for
seeki ng anendrent of the pleadings. [1189D F]

If undue laxity and a too easy informality is pernitted
to enter the proceedings of a court, it wll not be |Iong
before a contenptuous famliarity assails its institutional
dignity and wushers in chaos and confusion undermning its
ef fectiveness. [1189 F- (G

Oral submission raising new points for the first tine
tend to do grave injury to a contesting party by depriving
it of the opportunity, to which the principles of natural
justice held it entitled, —of  adequately preparing its
response. [1189G H|

Whet her or not reserved vacanci es should be dereserved
is a matter falling primarily wthin the admnistrative

di scretion of the Government. There is no right in
candi dates seeking to fill wvacancies belonging to the
general category to insist on dereservation of  reserved
vacancies so long as it is possible in lawto fill ~the
reserved vacancies. |If at all, a claimin that behalf can
arise only if no wvalid arrangenment can be made for filling
the reserved vacancies and dereservation is called for by
reason of the prohibition, in clause (v) of paragraph 2 of

the office menorandum dated 20th July, 1974, against the
carry forward of reservations fromyear to year in the event
of an adequate nunber of Schedul ed Caste and Schedul ed Tri be
candi dates not being available in any particular /year

Before reaching this extremity, the Governnent acts wholly
within its power in adopting an alternative arrangenent for

filling the reserved vacancies. Dereservation as a process
should be resorted to only when it is not reasonably
possible, within the contenplation of law, to fill the

reserved vacancies. The process of dereservation would
ot herwi se be antagonistic to the principle enbodied in
Article 16(4) and Article 46 of the Constitution. [1190G F]

3. Once a decision has been taken to reserve vacanci es
for a backward class of citizens, the programm ng effected
to that end should not be disturbed unless the avenues for
fulfilling it have been explored and have failed. It is only
reasonabl e that the Governnent shoul d dereserve t he
vacancies in view of the prohibition against carrying them
forward to the next year. [1190 G H, 1191B]
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4. The question of holding the exam nation arises only,
as sub-rule (2a) of rule 12 declares that when the reserved
vacanci es cannot be filled because eligible officers from
the Schedul ed Castes and Schedul ed Tribes are not avail abl e
through the original process. Resort to the further process
ari ses because of the constitutional mandate in favour of
Schedul ed Castes and Scheduled Tribes because reserved
vacancies nmust be filled if that is possible. It has not
been shown that the general category vacanci es have renai ned
unfilled for want of suitable candi dates. No need has arisen
of being conpelled to resort to a further process of
selection in regard to such vacancies. There is no
requirement in law that the select list pertaining to a
particul ar year must be finalized within that year. [1191 E-
G 1192 B]

It is open to the Governnent to conplete the process of
selection and finalise it after the expiry of that year. It
seens that when the CGovernment found that suitable
candi dates belonging to the Schedul ed Castes and Schedul ed
Tri bes
1186
were not available for inclusion in the field of selection
it decided to consider the advisability of adopting some
other mode of filling the reserved vacancies. The select
list for 1977, which “included already 'ninety-one nanes of
of ficers appointed to the general category vacancies, was
hel d i n abeyance for the purpose of filling the twenty-seven
reserved vacanci es.. After discussion with the Chairnman of
the Union Public Service Comm ssion and consi deration of the
alternatives before it the Governnent decided on holding a
limted departnental conpetitive exam nation. As long as the
select list was not declared final, no officer could claim
any right. [1192B- E]

6. It is now well accepted, ~and has been affirned by
successi ve decisions of this Court, that relaxed eligibility
criteria wuld be justified in the case of candidates of
backward cl asses. The principle finds expression also in the
original rule 12 of the Central Secretariat Service Rules.
The record indicates that the lower eligibility standard was
deci ded on after consultation with the Chairman of the Union
Public Service Comm ssion. [1192-GH 1193A]

General Manager, Southern Railway v. Rangachari, [1962]

2 S CR 586 M R Balaji v. State of Mysore [1963] Supply-
1 SCR 434 State of Kerala v. NN M Thomas. {[1967] 1
S.C.R 906, affirnmed.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition Nos. 626-630 of

1979.
(Under Article 32 of the Constitution)

Raghubir Mal hotra, Yash Pal, N D. Garg and 'S. K
Bi saria for the Petitioners.

M ss. A Subhashini for Respondent No. 1.

S. T. Desai, Mss Bina Gupta and Praveen Kumar for
ot her Respondents.

The Judgnent of the Court was delivered by

PATHAK, J.-The petitioners have filed these wit
petitions under Art. 32 of the Constitution challenging the
validity of the Central Secretariat Service (Amendnent)
Rul es, 1979 and of the Regul ati ons nmade consequent thereto
by the Union of India for the purpose of holding a
departrmental conpetitive examination limted to candidates
bel onging to the Schedul ed Castes and Schedul ed Tribes for
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filling up vacancies reserved for those categories in G ade
| of the Central Secretariat Service.

The petitioners are permanent Section Oficers in the
Central Secretariat Service and almpst all of them are
presently officiating as Under Secretaries in different
M nistries. The next hi gher category in the Centra
Secretariat Service above the Section Oficers’ G ade
consists of Grade | posts. Recruitnent to the Grade | posts
are made under Rule 12 of the Central Secretariat Service
Rul es; vacancies are filled by the pronmotion of, inter alia,
permanent officers of the Section officers’ Gade who
satisfy certain prescribed qualifications. For the purpose
of such pronotion a select list is prepared.

1187
The preparation of the select list is governed by the
Central Secretari at Service (Pronotion to Gade | &

Sel ection G ade) Regul ations, 1964. The select list is to be
prepared once every year. The names of eligible officers are
arranged in a single Ilist by the Departnent of Personnel &
Adm ni strative Reforns inthe Cabi net Secretariat in
accordance with the field of selection deternined by the
Sel ection Committee. Pursuant to an Office Menorandum i ssued
by the Department on- 20th July, 1974, 15% and 7/12% of the
promotion posts stand reserved for Scheduled Caste and
Schedul ed Tri be candi dates respectively.

The petitioners along with several other officials were
included in the field of selection  for the purpose of
drawing up the select list for the year 1977 for pronotion
to the Gade | posts. After an interview by the Selection
Conmittee, ninety-one  unreserved vacancies were filled from
the first ninety-one candidates in the -general category.
Twenty-seven vacanci es, reserved for nenbers . of t he
Schedul ed Castes and Schedul ed Tribes, remained ‘unfilled
because no candi date bel ongi ng to those categories was found
suitable for including in the field of selection. For the
purpose of filling those reserved vacanci es, the Governnent
of India decided to hold a |imted departnental conpetitive
exam nation confined to nmenbers of the Schedul ed Castes and
Schedul ed Tribes. Accordingly, the President enacted the
Central Secretariat Service (Arendnent) Rul es, 1979 whereby
sub-rule (2a) was inserted bel ow sub-rule (2) of Rule 12 of

the Central Secretari at Service Rul es. Regul at i-ons,
described as the Central Secretariat Service Gade I
(Limted Departnental Conpetitive Exam nation for~ filling

the vacancies reserved for Schedul ed Castes and Schedul ed
Tri bes) Regul ations, 1979 were promul gated providing for the
holding of a limted departmental conpetitive exam nation

including a statenment of the conditions of eligibility and
indicating how the selection would take place on / such
exam nation. The first such exam nation was scheduled for

July, 1979.
The case of the petitioners in the wit petitions is
that the Governnent of India was not enpowered to fill up

the reserved vacancies by recourse to a departnenta
conpetitive exam nation for candidates fromthe Schedul ed
Castes and Schedul ed Tribes and that instead the Government
shoul d have dereserved the vacanci es and nmade them avail abl e
to candidates falling under the general category. Had that
been done, the petitioners say, they would have been
consi dered for promotion and, having regard to their

position in the select list, they allege that they stood a
probabl e chance of being pronmoted to Grade 1. The
petitioners pray that the anmendnent of

1188

Rule 12, Central Secretariat Service Rules and the fram ng
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of regulations pursuant to the anendnment shoul d be decl ared
ultra vires, and alternatively the amendnent of the rules
and the framng of the related regulations be regarded as
prospective only and not affecting the twenty-seven reserved
vacancies pertaining to the year 1977. It is also prayed
that the Union of India should be directed to take i medi ate
steps for de-reserving the twenty-seven vacancies for the
year 1977 and upon such de-reservation the petitioners be

considered for filling those twenty-seven vacanci es.
The reservation of vacancies for Schedul ed Castes and
Schedul ed Tribes in promotion posts fromclass Il to class |

of Gover nnent services flows from the Department of
Personnel & Administrative Reforms Ofice Menorandum No.
10/ 41/ 73-Estt. (SCT), dated 20th July, 1974. Paragraph 2 of
the O fice Menorandum spell s out how t he vacanci es shoul d be
filled up. The selection is nade from anong Schedul ed Caste
and Scheduled Tribe officers who are within the normal zone
of consideration: |If candidates qualifying on the basis of
nerit with due regard to seniority do not fill up all the
reserved vacancies, those remaining unfilled are to be
filled by selecting candidates ~of the two communities who
are in the zone of consideration irrespective of nerit but
subject to their being considered fit for pronotion. A
select list is then prepared of all the selected officers,
general as well as those belonging to Schedul ed Castes and
Schedul ed Tribes, arranged in the order of nmerit and
seniority according to principles |aid down by the Mnistry
of Home Affairs. For determ ning the nunber of vacancies to
be reserved for Schedul ed Castes and Schedul ed Tribes in a
select list, a separate roster  prescribed by ~an Ofice
Menor andum dated 22nd April, 1970 is followed. Then, the
rel evant provision decl ares:
"If, owing to non-availability ~of suitable candi dates
bel ongi ng to Schedul ed Castes or Schedul ed Tribes, as
the case may be, it becomes necessary to de-reserve a
reserved vacancy, a reference for de-reservation should
be made to this Departnment indicating whether the
Schedul ed Castes/ Schedul ed Tribes candi dates  eligible
for pronotion in reserved - vacancies have been
considered in the manner indicated in this Ofice
Menor andum "
A further provision prohibits the carrying forward of
reservations from year to year in the event of an adequate
nunber of Schedul ed Caste and Schedul ed Tribe candidates not
bei ng available in any particul ar year.
1189
Shri Raghubir Mal hotra, appearing on behalf of the
petitioners, opened with the contention that the reservation
of wvacancies for nmenbers of the Scheduled Castes and
Schedul ed Tribes by the Ofice Menorandum dated 20th/ July,
1974 was invalid. It was urged that the O fice Menorandum
possessed at best the status of departnental instructions
and could not amend the Central Secretariat Service Rules.
It is not, it was said, a case of admnistrative
instructions filling any gap or area |left uncovered by that
body of rules but, on the contrary, it is a case where
admini strative instructions have been made inconsistently
with the rules. At the outset an objection was taken by the
respondents to our entertaining the contention because, they
point out, it is not a contention raised in the wit
petitions and should not be allowed to be raised for the
first tinme by way of oral subnission in the course of
arguments during the final hearing of the wit petitions. It
is not denied by |earned counsel for the petitioners that
the point has not been specifically and clearly raised in
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the wit petitions, but he asks us to consider it by reason
of what he describes as "its fundanental inportance". W
have carefully perused the wit petitions, and it is plain
that the entire scope of the petitions is limted to
challenging the wvalidity and application of the Centra
Secretariat Service (Amendrent) Rul es, 1979 and the

consequent regulations for holding a linmted departnenta
conpetitive exanination. No relief has been sought for
gquashing the O fice Menorandum dated 20th July, 1974. No
ground has been taken in the wit petitions assailing the
validity of the Ofice Menorandum on the basis now pressed
before us. W are of opinion that the courts should
ordinarily insist on the parties being confined to their
specific witten pleadings and should not be pernitted to
deviate from them by way of nodification or suppl enentation
except through the well-known process of formally applying
for amendment. W do not nean that justice should be
avai l abl'e to only those who approach the court confined in a
straight jacket. But there is a procedure known to the | aw,
and | ong ' established by codified practice and good reason
for seeking amendment of the pleadings. |If undue laxity and
a too easy informality is permitted to enter the proceedi ngs
of a court it wll not be Ilong before a contenptuous
famliarity assails its-institutional dignity and ushers in
chaos and confusion undermining its effectiveness. Like
every public institution, the courts function in the
security of public confidence, and public confidence resides
nost where institutional discipline prevails. Besides this,
oral subm ssions raising new points for the first tinme tend
to do grave injury to a contesting party by depriving it of
the opportunity, to which the principles of natural justice
hold it entitled, of adequately preparing its response.
1190

We nust, therefore, decline to entertain the point now
rai sed concerning the validity of the Ofice Menorandum

We shal | now proceed directly to the principa
contentions raised in the wit petitions. It is first
contended that sub-rule (2a) of Rule 12, newy enacted in
the Central Secretariat Service Rules, and the related
Regul ati ons, provi di ng for a  limted depart ment al
conpetitive exam nation for menbers of the Schedul ed Castes
and Schedul ed Tribes are invalid because the Centra
Gover nment shoul d have dereserved the twenty-seven vacanci es
when it was found that suitable Scheduled Caste -and
Schedul ed Tribe candi dates were not available for inclusion
within the field of selection. There is no nerit in this
contention. Wether or not reserved vacanci es shoul d be de-
reserved is a mtter falling primrily wi t hin the
administrative discretion of the Government. There is no

right in candidates seeking to fill vacancies belonging to
the general category to insist on dereservation of reserved
vacancies so long as it is possible in lawto fill the
reserved vacancies. If at all, a claimin that behalf can
arise only if no wvalid arrangenment can be made for filling
the reserved vacancies, and dereservation is called for by
reason of the prohibition, in clause (v) of paragraph 2 of

the O fice Menorandumdated 20th July, 1974, against the
carry forward of reservations fromyear to year in the event
of an adequate nunber of Schedul ed Caste and Schedul ed Tri be
candi dates not being available in any particular year

Before reaching this extremty, the Governnent acts wholly
within its power in adopting an alternative arrangenent for
filling the reserved vacancies. Dereservation as a process
should be resorted to only when it is not reasonably
possible, within the contenplation of law, to fill the
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reserved vacancies. The process of dereservation would
otherwi se be antagonistic to the principle enbodied in
Article 16(4) and Article 46 of the Constitution. Paragraph
10.4 in the Brochure on Reservation of Schedul ed Castes and
Schedul ed Tribes in the Services, prepared by the CGovernnent
of India, provides that dereservation should be proposed
only when such a course becones inevitable due to non-
availability of Schedul ed Caste and Schedul ed Tri be
candi dates for appoi ntnent against the reserved vacancies
after having fully observed the procedure prescribed in this
behal f and after applying relaxed standards in the case of
such candi dates. Once a_ decision has been taken to reserve
vacancies for a backward class of citizens, the progranmm ng
effected to that end should not be disturbed unless the
avenues for fulfilling it ‘have been explored and have
failed. If the petitioners can succeed in showi ng that the
provisions in the Central Secretariat Service Rules, and the
consequent Regulati ons,

1191

providing for holding the limted departmental conpetitive
exam nation are wultra vires and wvoid and there is no
evi dence of any other _—appropriate arrangenent for filling

the reserved vacancies they may have a case for contending
that as there is no prospect of finding suitable Schedul ed
Caste and Schedul ed Tribe candi dates for appointrment to the
reserved vacancies it is only reasonabl e that the Governnent
shoul d dereserve the vacancies in view of the prohibition
agai nst carrying themforward to the next year

That takes wus then to the validity of sub-rule (2a) of
rule 12 of the Central Secretariat Service Rules and the
Regul ations of 1979. Their wvalidity is challenged by the
petitioners on the ground that they violate Articles 14, 15
and 16 of the Constitution inasnmuch  as they result in two
avenues of pronotion for CGovernnent servants belonging to
the Schedul ed Castes and Scheduled Tribes, while a single
avenue only of pronption is available to other Government
servants. Ex facie, the contention must fail. /The two
avenues of pronotion pointed out by |earned counsel for the
petitioners consist in, one, the preparation of a lI'ist of
officers falling within the field of selection, both of the
general category as well as nenbers of Schedul ed Castes and
Schedul ed Tribes and their selection on the basis of the
principles laid down and, two, the selection of candi dates
of Schedul ed Castes and Schedul ed Tri bes consequent upon-the
limted depart ment al conpetitive exam nation. Wi | e
consi dering this subm ssion, we nmust renenber that resort to
the limted departnental conpetitive examnation is not
simul taneous with the preparation of the |ist enbodying the
field of selection. The question of holding the examnation
arises only, as sub-rule (2a) of rule 12 declares, when the
reserved vacanci es cannot be fined because eligible officers
fromthe Scheduled Castes and Scheduled Tribes are not
avail able through the original process. Resort to the
further process arises because of the constitutional nandate
in favour of Schedul ed Castes and Schedul ed Tri bes, because
reserved vacancies nust be filled if that is possible. The
petitioners could conplainif such a need arose in respect
of general category vacancies and was not supplied. It has
not been shown that the general category vacancies have
remai ned unfilled for want of suitable candi dates. No need
has arisen of being conpelled to resort to a further process
of selection in regard to such vacancies. In t he
circunstances, it 1is not possible to see howa legitimte
conplaint can be laid by the petitioners on the basis
al l eged before wus. It has been urged that the decision of
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the Government not to dereserve the twenty-seven vacancies
is vitiated by | egal mal i ce. Having regard to the
consi derations to which we have adverted, we see no
substance in that subm ssion.

1192

The next contention on behalf of the petitioners is
that sub rule (2a) of rule 12 enacted in 1979 operates
prospectively only and cannot effect the twenty-seven
vacancies to be filled in the Select List of 1977. The
argunent proceeds on the assunption that the Sel ect List of
1977 nust be conpleted during the year 1977. The submi ssion
is formed in fallacy. There is no requirenent in |aw that
the Select List pertaining to a particular year nust be
finalised within that year. It is open to the Governnent to
conplete the process of selection and finalise it after the
expiry of that year. It seens that when the Governnent found
that suitable candidates belonging to the Schedul ed Castes
and Schedul ed Tribes were not available for inclusion in the
field of 'selection, it decided to consider the advisability
of adopting sone other node of filling the reserved
vacanci es. |t appears that ~on 10th August. 1978 the
Governnent stated in Parlianment that as no Schedul ed Caste
and Scheduled Tribe officers could be included in the field
of consideration proposals for filling the vacanci es through
sone special nethod had been taken up with the Union Public
Servi ce Comm ssion. The Sel ect List for 1977, which included
already ninety-one nanes of officers appointed to the
general category vacancies, was held in abeyance for the
purpose of filling the twenty-seven reserved vacancies.
After discussion wth the Chairman of the Union Public
Servi ce Comm ssion and consideration of “the -alternatives
before it the Governnment decided on holding a limted
departnental conpetitive examination. As long as the Sel ect
List was not declared final, no officer could claim any
right. In the aforesaid circunstances, it is not possible to
say that in holding the departnental conpetitive exam nation
the Government was applying sub-rule (2a) of rule 12, and
the Regul ations, retrospectively.

A grievance has al so been made of the circunstance that
the qualifying standard for Schedul ed Caste and Schedul ed
Tri be candidates appearing at the limted departnental
conpetitive exam nation is as | ow as four years approved and
continuous service in the Section officer’'s Grade, while a
period of ten years is insisted on in the case of officers
who do not belong to either class and are considered for
vacancies in the general category. The definition of

"crucial date" in clause (a) of Regulation 2 of the
Regul ations of 1979 as a point of reference qualifying the
eligibility standard, it is wurged, permts an even  |ower

eligibility standard for Schedul ed Caste and Scheduled Tribe
candidates. It is now well accepted, and has been-affirnmed
by successive deci si ons of this Court, that relaxed
eligibility criteria would be justified in the case of
candi dates of backward cl asses. The principle finds
expression also in the original rule 12 of the Centra
Secretariat Service Rules. The record before us
1193
indicates that the lower eligibility standard was deci ded on
after consultation wth the Chairman of the Union Public
Service Commi ssion. As regards the nunber of years of
approved service considered sufficient for eligibility, we
find that even if we consider ourselves entitled to go into
that question the paucity of relevant nmaterial does not
permit us to express any opinion in the matter.

Learned counsel for the petitioners has al so chall enged
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the reservation of the twenty-seven vacancies on the ground
that the vacancies pertain to selection posts. On this
point, we find ourselves bound by the decision of this Court
in General Manager, Southern Railway v. Rangachari (1) where
it has been held that Article 16(4) of the Constitution
extends to sel ection posts. C

Finally, learned counsel for the petitioners challenges
the reservation of vacancies on the ground that they are
irrational, inhibiting and do not provide for healthy growth
of the services besides offending the equality provisions of
Part 111 of the Constitution. Having regard to the
per cent age of vacanci es reserved under the office menorandum
dated 20th July, 1974, 'we consider that the case falls
within the. principles laid dowmm in M R Balaji v. State of
Mysore.(2) The mgjority view in State of Kerala v. N M
Thomas(3) supports the validity of the reservation

Accordingly, the wit petitions are dismssed, but
wi t hout any order as to costs.
N. K. A Petitions dismssed
1194




