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ACT:
Representation of the People Act (XLIIIl of 1951), s. 82-
El ection petition-Non-conpliance with the provisions of s.
82 Proper party omtted fromthe list of respondents-Defect
whet her fatal.

HEADNOTE:
Held, (i) that non-conpliance with the provisions of s. 82
of the Representation of the People Act, 1951 (XLIIIl of

1951), and the omission of a proper party fromthe list of
respondents is not fatal and the tribunal is entitled to
deal with the matter in accordance with the rules of the
Code of Civil Procedure which have been nmade expressly
appl i cabl e;

(ii) that it is one of the rules of construction that a
provision sinmlar to the one ins. 82 is not nmandatory
unl ess nonconpliance with it is nade penal

Oder XXXI'V, r. 1, of the Code of Civil Procedure, referred
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to.
General principles governing the decision of election peti-
tions di scussed.

JUDGVENT:
ClVIL APPELLATe, JURI SDICTION: Civil Appeal No.100 of 1953.
Appeal by special |eave fromthe Judgnment and Order, dated
the 27th Novenber, 1952, the High Court of Judicature,
Punjab, Circuit Bench at Delhi, in CGvil Wit No. 65-D of
1952 arising out of the
893
Judgnent and Order, dated the 11th Novenber, 1952, of the
El ection Tribunal at Delhi in Election Petition No. 10 of
1952.
N.C. Chatterjee (A~ N Sinha, with him for the appellant.
S.P. Sinha (R _Patnaik, with hin) for the respondent.
1954. January 20., The Judgnent of the Court was delivered
by
MAHAJAN C. J.-This is an appeal by special |eave against the
decision of the Del hi Election Tribunal, dated the 11th
Noverber, 1952, in Election Petition No. 10 of 1952.
The appellant Jagan Nath was el ected a nmenber of the Del hi
State Legi slative Assenmbly from Constituency No. 25
(Roshanara) of the Delhi State. The polling in this
constituency took place on the 14th January, 1952. On the
26th April, 1952, which was the |ast date under the law for
the presentation of an election petition, Jaswant Singh
(respondent No. 1) presented such a petition before the
Secretary of the Election Conm ssion at New  Del hi
chal |l engi ng the el ection of the appellant and contesting the
order of the Returning Oficer rejecting his nomnation
paper. 1In the petition he inpleaded as respondents, Brahma
Sarup, Ram Prashad Poddar and the appellant, Jagan Nath, but
he omtted to inplead, as required by section 82  of the
Representati on of the People Act, (1951, Baijnath, one of the
candi dat es, whose nomi nati on had been accepted but who had
wi t hdrawn hi s candi dat ure subsequently.
On the 14th July, 1952, the El ection Conmm ssioner appointed
an Election Tribunal conprising respondents 5 to 7. This
appoi ntnent was published in the Gazette of India on - the
26th July, 1952, and the election petition after due
publication was referred to the tribunal. On the 26th
August, 1952, which was the first date of hearing before the
tribunal, the appellant raised a prelimnary objection that
the om ssion to inplead Baijnath, a duly nom nated candi date
as a respondent in the petition.- was fatal toits
894
mai ntai nability. The petitioner contended that Baijnath was
neither a necessary nor a proper party and that in-any event
the non-joinder of a party. was not fatal to the petition in
view of the provisions of Oder 1, rule 9, Gvil Procedure
Code. In the alternative, it was clained that if it —was
considered that he was a necessary or proper party,
perm ssion may be given to the petitioner to inplead him
The tribunal decided the prelininary point in favour of the
petitioner and held that the non-joinder of Baijnath as a
respondent was not fatal to the petition. On the finding,
however, that Baijnath was a proper party to be inpleaded in
the case, the tribunal directed that he added as a
respondent in the petition and notice of the petition be
served on him |In the view of the tribunal Baijnath was not
a necessary party in the sense that in his absence no
ef fective decision could be given in the case and that being
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a proper party, there was no obstacle to his being joined as
a respondent even after the expiry of the period of
[imtation prescribed for naking the petition

The appel | ant being dissatisfied with this decision, nade an
application to the Punjab H gh Court under articles 226 and
227.0of the Constitution of India for the issue of a wit of
certiorari quashing the order of the tribunal on the ground
that it was without jurisdiction and for an order that the
election petition be dismssed as there was no wvalid
petition before the Election Tribunal for trial. Thi s
petition was sumarily rejected by the H gh Court on the
27t h Novenber, 1952. On a petition presented to this court
under article 136 of the Constitution, special |eave was
granted by this court.

In this appeal it was contended before us that the Election
Tri bunal was not a court of general jurisdiction, that it
was established by the Representation of the People Act,
1951, for the special purpose of trying election petitions,
that its jurisdiction was derived from the statute upon
certain. 'specified terns and conditions precedent contained
in the statute itself _and that it had no general and
i nherent powers of an
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existing court and that being so, if the terns and
conditions precedent prescribed by the statute were not
conplied with, it had no jurisdiction to act. According to
the appellant, the scheme of the Act was that no election
could be called in question except by an election petition
presented in accordance with the provisions of Part VI of
the Act (section 80), and it was suggested that unless al
the requirenents of sections 81, 82, 83 and 117 were
conplied with, an election could not be questioned and that
no subsequent addition or anendnent of the petition after
the expiry of the 14 days prescribed  for presenting a
petition was permssible. It was further contended that the
provisions of section 82 were explicit and nmandatory and
admtted of no exceptions and the petition not being in
accordance with the provisions of the law, there was no
valid petition which the tribunal could proceed to try.
Lastly, it was contended that the provisions of the Code of
Cvil Procedure were applicable to the trial of petitions
but could not be of assistance in determining whether a
petition had been validly presented.

The general rule is well settled that the statutory
requirenents of election |aw nmust be strictly observed and
that an election contest is not an action at law or a suit
in equity but is a purely statutory proceeding unknown to
the comon |aw and that the court possesses no  comon. | aw
power. It is also well settled that it is a sound principle
of natural justice that the success of a candidate who has
won at an el ection should not be lightly interfered with and
any petition seeking such interference nmust strictly conform
to the requirenents of the aw. None of these propositions
however have any application if the special law itself
confers authority on a tribunal to proceed with a petition
in accordance with certain procedure and when it does not
state the consequences of non-conpliance with certain
procedural requirenents laid down by it. It is always to be
borne in mnd that though the election of a successfu
candidate is not to be lightly interfered with, one of the
essentials of that lawis also to safeguard the purity of
the el ection process and al so
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to see that people do not get elected by flagrant breaches
of that Iaw or by corrupt practices. |In cases where the
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el ection | aw does not prescribe the consequence, or does not
| ay down penalty for non-conpliance with certain procedura
requirenents of that law, the jurisdiction of the tribuna
entrusted with the trial of the case is not affected.

It is in these circunmstances necessary to set out the
different provisions of the Act relevant to the nmatter
canvassed before us.

Par t VI of the Act deals wth "Di sput es regardi ng
El ections."” Chapter | of this Part is the definition
chapter. Chapter 11 consists of six sections. Section 80
provides that no election on shall be called in question
except by an election petition presented in accordance wth
the provisions of this Part. Section 81 provides that an
election petition calling in question any election nmay be
presented on one or nore of .the grounds specified in Sub-
sections (1) and (2) of sections 100 and 101 to the El ection
Conmmi ssion by any candi date at such el ection or any- elector
in such formand within such tine but not earlier than the
date of publication of the name or nanmes of the returned
candi date or candi dates at such el ection under section 67,
as nmay be prescribed; that an election petition shall be
deened to have been presented to the El ection Commri ssion_
"(a) when it is delivered to the Secretary to the
Conmi ssion or to such other officer as may be appointed by
the El ection Commission in this behalf-

(i) by the person making the petition, or

(ii) by a person authorized in witing in this behalf

by the person maeking the petition ; or

(b) when it is sent by registered post and is delivered to
the Secretary to the Commssion or the of ficer SO
appoi nted. "

Section 82 provides as foll ows:

"A petitioner shall join as respondents to his petition al
the candi dates who were duly nomi nated at the el ection other
than hinself if he was so nominated."

897

Section 83 states that an election petition shall contain a
conci se statenent of the material facts on which the
petitioner relies and shall be signed by the petitioner and
verified in the manner laid dowmn in the Code of G vi

Procedure for the verification of pleadings. It further
provides that the petition shall be acconpanied by a 1ist
signed and verified in like manner setting forth full
particulars of any corrupt or illegal practice which the
petitioner alleges, including as full a statenent as
possible of the names of the parties alleged to have
conmitted such corrupt or illegal practice and the date and

pl ace of the conm ssion of each such practice.  Provision is
also made in the section enpowering the tribunal to obtain
further particulars by allow ng an anendnent. Section 84
concerns the relief which a petitioner may claim and
section 85 provides that if the provisions of sections 81

83 or 117 are not conplied with, the Election Commssion
shall dismss the petition. Power is however given to the
Conmission to condone delay in making the petition for
suf ficient cause.

Chapter |1l of Part VI deals with the trial of election
petitions. It consists of 21 sections. Section 86 provides
that if the petition is not dism ssed under section 85, the
El ection Commi ssion shall appoint an election tribunal for
the trial of the petition. Provision, is then nade for
constituting the' tribunal and the place where the tria

should take place. Section 90 prescribes the procedure to
be followed by the tribunal. Sub-section (2) of section 90
is in these terns :-
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"Subject to the provisions of this Act and of any rul es made
thereunder, every election petition shall be tried by the
tribunal, as nearly as may be, in accordance wth the
procedure applicable under the Code of Civil Procedure,
1908, to the trial of suits.”

Sub-section (4) provides that notw thstanding anyt hi ng
contained in section 85, the tribunal may dismss an
el ection petition which does not conply with the provisions
of sections 81, 83 or 117.

It is significant that both the El ection Conmi ssion and the
tribunal have been given powers in express

116
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terns to disnmiss an election petition which does not conply
with the requirements of sections 81, 83 or 117, but no such
powers are given to dismss a petition in [imne which does
not conply wth the provisions of section 82. Such a
petition can only be disnmssed at the conclusion of the
trial and on grounds sufficient'to dismss it (section 98).
Specific provi si ons have ~ been made to ensure t hat
al l egations of corrupt practice etc. are not lightly or
frivolously nade by providing that the petition nust be.
properly verified and the allegations contained therein
stated wth a certain amount of definiteness and accuracy
and it is an express provision of Part VI itself that the
procedure of the tribunal is to be governed by the Code of
Cvil Procedure and where a petition conplies with sections
81, 83 or 117, the Conmission is bound to refer the petition
to an election tribunal and the tribunal, unless it is of
the opinion that the petition is not in _accordance wth
sections 81, 83 or 117, is bound to try it and decide it
according to the provisions of |aw

Provision has been nmade in section 90 (1) for any. other
candi date subject to the provisions of section 119, to have
hi nsel f i npl eaded as a party in the case within a prescribed
period. This provision indicates that the array of  parties
as provided by section 82 is not final and conclusive and
that defects can be cured. Provisions of sections 110, 115
and 116 of Chapter |1V of this Part also support this’  view
Section, 110 provides the procedure for the withdrawal of a
petition. It says that any person who might hinself have
been a party may within 14 days of the publication of “the
notice of wthdrawal in the official gazette apply to be
substituted as a petitioner in the place of the party
withdrawing it. Section 115 provides that such a person can
be substituted as a petitioner on the death of the origina
petitioner while section 116 provides that if a sole
respondent dies or gives notice that he does not wsh to
oppose the petition or any of the respondents dies or ~ gives
such notice and there is no other respondent who is
appearing in the petition, the tribunal shal
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cause notice of such event to be published in the officia
gazette and thereupon any person who mght have been a
petitioner may within 14 days of such publication apply to
be substituted in the place of such respondent and oppose
t he petition and shall be entitled to continue t he
proceedings on such terms as the tribunal may think fit.
These provisions suggest that if any proper party is onmtted
from the lists of respondents, such a defect is not fata

and the tribunal is entitled to deal with it wunder the
provi sions of the Code of Civil Procedure, Order I, rules 9,
10 and 13.

Baijnath was a candidate who had withdrawn his candi dature
and had not contested the election. By reason of his
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absence or presence having regard to the grounds on which
the petition was based no prejudice was likely to result to
the respondent No. | because the nmain ground on which the
petition was based was that the petitioner’s nonination
paper had been wongly rejected. Baijnath did not claim
that he had acquired any substantive rights by reason of the
failure of the petitioner to inplied himwithin the period
prescri bed and there is no question of depriving himof any
such ri ghts. In our opinion, the tribunal rightly
di sal | owed the prelimnary objection

M. Chatterjee, the |l earned counsel for the appellant, drew
our attention to certain decisions given by the different
el ection tribunals constituted under the Representation of
the People Act, 1951, in support of his contention. Oh a
careful perusal of the different decisions given by the
various election tribunals it appears that there is no
uniformty of opi nion between them on this poi nt .
Conflicting opinions have been expressed by these tribunals.
It is unnecessary to discuss all these decisions in detail
It wll ~be sufficient to-say. that we are in entire
agreement - with those decisions which have held that non-
conpliance with the provisions of section 82 is not fatal to
the petition. The matter has to be determ ned in accordance
with the rules of the Code of Civil Procedure which have |Is
been nade expressly applicable.

M. Chatterjee |laid enphasis on the decision of the El ection
Tri bunal , Lucknow, presided over by
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Shri N. S., Lokur in ElectionPetition No. 287 of 1952
published in the Gazette of |India dated 20th Decenber, 1951
Part 11, Section 3, page 1034. In that case two persons who
had been duly nom nated as candi dates but who had withdrawn
their candidature were not inpleaded as respondents as
required by section 82 of the Representation of the People
Act, 1951 It was held that the non-joinder was fatal ,to the

petition. It was said that the wording of the Act s
perenmptory and mandatory and it nmakes it incunbent on the
petitioner to join as respondents all candidates duly

nom nated and it gives himno option and the failure'to do
so involves rejection of the petition. Reliance was  placed
on certain decisions of Election Tribunals given-under the
election rules in force under the Governnment of India Act,
1935, and the decision of another Election Tribunal, Quilon
in Sri Ranthandra Nair v. Sri Ranehandra Das reproduced At

page 2396e, CGazette of India Extraordinary, Part 1, Section
1, dated the [Ilth of Novenber, 1952. It was said that
unless all the requirenments of rules 81, 82 and 83 are

conplied with the el ection cannot be questioned. As regards
the omssion of section 82 fromthe provisions of section
85, it was observed that the El ection Comm ssion can at once
di scover whether the provisions of sections 81, 83 and 117
are conplied wth but the same cannot be said about the
requi rements of section 82 and that the El ection, Conm ssion
will have to hold an inquiry as to who were the candidates
duly nom nated before determ ning whether all of them had
been joined or not, that this burden of inquiry was not
t hr own on the Conmission but it was |eft for t he
determnination of the tribunal, and hence it was that section
82 was not included in section 85.

Both the reasons given by the tribunal cannot, in our
opi nion, be sustained. The provisions of section 82 are in
terns simlar to the provisions of Order XXXIV, rule | of
the Code of CGvil Procedure. Therein it is provided that
all persons having an interest either in the nprtgage
security or in the right of redenption shall be joined as
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nort gage. There is anple authority for the viewthat this

is merely a directory provision and non-joi nder of any party
is not a fatal defect and a decree can be passed so far as
the parties actually on record are concerned unless the
party omitted is a necessary party in the sense that in his

absence no relief could be given at all even as regards
parties actually on record. There is no valid reason for
treating the word "shall"™ in section 82 in a manner
different fromthe sane word used in Order XXXI'V, rule 1,
G vil Procedure Code. It is one of the rul es of
construction that a provision like this is not nandatory
unl ess non-conpliance with it is nade penal. As regards the

di ctum of the Lucknow Tribunal that no inquiry is required
to be made in the case of non-conpliance with the provisions
of sections 81, 83 and 117 but that an inquiry would be
necessary to determine whether certain parties wer e
nom nat ed ‘candi dates or not, in our opinion it cannot stand
scrutiny.. \Whether a petition has been presented by a person
who has purported to signit or by sonmeone else or whether
an agent who has signed the petition is a duly authorized
agent or not are its much matters of inquiry as the question
of determ nation of ‘the names of nom nated candi dates. This
fact can be easily determ ned by reference to the Returning
Oficer. That this reasoning of the tribunal is not sound
is fully denonstrated by a reference to the next case cited
by the |earned counsel and decided by the ‘'same tribuna

presided over by Shri N S. Lokur. In that case the
guestion arose whether the petition was duly verified and
whether it was acconpanied by all the necessary lists

required by section 83 (2). An elaborate inquiry had to be
conducted to' determ ne the point whether the petition was
typed on bl ank paper signed by the petitioner or whether it
was signed by himor sone person authorized on his behalf
after it had been typed. It is thus clear that it is no
valid explanation to say that section 82 was omtted from
the provisions of section 85 sinply on the ground'that the
El ection Conmission was absolved fromthe duty of making
el aborate inquiries at the stage when it had to say ~ whet her
the provisions of sections 81, 83 and
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117 had been conmplied with. From the circunstance that
section 82 does not find a place in the provisions  of
section 85 the conclusion follows that- the directions
contained in section 82 were not considered to be of such a
character as to involve the dismissal of a petition in
limne and that the matter was such as could be dealt wth
by the tribunal under the provisions of the Code of = Civi
Procedure specifically made applicable to the trial of
el ection petitions.

The Bonbay Tribunal, presided over by Shri B. D. Nandkarn
has taken a contrary viewin Election Petition No. 72 of
1952, page 286, CGazette of India Extraordinary, dated the
5th February, 1953. The issue in this case was whether Shri
T. C  Patil, was a necessary party and -whether by the
omission to inplead himthe whole petition was bad. The
tribunal held that the defect was not fatal.

In another case, Petition No. 113 of 1952, decided on 28th
July, 1953, the majority of the Bombay Tribunal, decided
otherwi se. The view of the majority was that the nandatory
nature of the provisions of section 82 itself contains
within it the -consequence of dismissal for non-conpliance
with its provisions and a separate provision for the
dismissal of the petition for non-conpliance with its
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provisions was not necessary and it would have been
super fl uous. These observations run counter to the schene
of the Act itself as envisaged by section 85. The
provi sions of sections 81, 83 and 117 are al so nandatory and
still in section 85 it is provided in specific terms that

the El ection Comm ssion shall dismss the petition if it is
not in accordance with the provisions of those sections.
The, tribunal is given a simlar power by section 90 (4).
The nmenber of the tribunal who dissented fromthe nmgjority
view gave cogent and sound reasons for holding that non-
joinder of a duly nom nated candi date who has withdrawn was
not necessarily fatal to the petition

In Election Petition No. 83 of 1952 decided by the Election

Tri bunal presided over by Shri B. C. Vakil, the tribuna
took the viewthat such a defect was fatal. A Division
Bench of the Bonbay Hi gh Court in Specia
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Cvil Appeal No. 2017 of 1952, decided on the 19th of
Decenber, /1952, allowed even a defective verification to be
anended. I't is not necessary to express any final opinion
on nmatters specifically covered by sections 81, 83 and 117
and dealt with by section 85 of the Act but at the sane tinme
it is not possible toaccept the view 'that in spite of the
provisions of section 85 failure to conply strictly with the
provi sions of section 82 has, the same consequences as are
contained in section 85. In our opinion the determ nation
of the question whether the partiesto the  petition have
been properly inpleaded is a matter not for the Election
Conmi ssion but for the tribunal. = Various provisions of the
Act referred to above show that the el ection petition does
not necessarily abate or fail by reason of the death of the
petitioner or any of the respondents or by their ceasing to
take any interest in the trial of the petition once that
petition has been referred to the tribunal. On the ' other
hand, any person who could be a petitioner can continue the
petition in spite of the death of either the petitioner or
the respondents to the petition and on the original ' parties
failing to prosecute it. These provisions have been nade to
ensure that the election process on which the  denpcratic
system of Governnent is based is not abused or misused by
any candidate and that inquiry is not shut out by collusion
between persons nade parties to the petition or by their

respective deat hs. It is therefore clear t hat t he
provisions of the lawrelating to the inpleading of parties
are not necessarily fatal and can be cured. It -is for the

tribunal to determine the matter as and when it arises in

accordance with the provisions of the Code of G vi

Pr ocedure.

For the reasons given above we are of the opinion that' the

deci sions of the tribunal and of the Hi gh Court in this case

were right. W accordingly dismss the appeal with costs.
Appeal dism ssed

Agent for the appellant: N. H Hi ngorani

Agent for respondent No. K. L. Mehta.
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