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HELD: (Per Sarkaria, J.)

The records of this case be subnitted to the Hon ble
Chief Justice for C constituting a larger Bench which woul d
resol ve the doubts, difficulties and inconsistencies pointed
out by KailasamJ. in his order, particularly in its |ast
par agr aph.

(Per Kailasam J.)

1. Before the amendnent of Section 367(5) of the Code
of Crimnal Procedure by the Crimnal Procedure Code
(Amendnment) Act 1955 (Act 26 of 1955) was introduced, the
normal sentence for an offence of nurder was death and the
| esser sentence was the exception. After the introduction of
the anendnent it was not obligatory for the court to state
the reasons as to why the sentence of death was not passed.
By the amendment the discretion of the court ~in deciding
whether to inpose a sentence of death or inprisonnment for
life became wider. The court was bound to exercise its
judicial discretion in awarding one or the other of the
sentences. By the introduction of Section 354(3) of the Code
of Criminal Procedure 1973, the nornal sentence is the
| esser sentence of inprisonnent for Iife and if the sentence
of death is to be awarded, special reasons will have to be
recorded. In other words, the court, before inposing a
sentence of death, should be satisfied that the offence is
of such a nature that the extrene penalty is called for.
[ 1203A-C

2. In a nunber of decisions, this court has reiterated
the position that under section 354(3) of the 1973 Code, the
court is required to state the reasons for the sentence
awarded and in the case of sentence of death special reasons
are required to be stated. [1203D]

Bal want Singh v. State of Punjab [1976] 2-S.C. R 684;
Anrbaram v. The State of Madhya Pradesh [1976] 4 S.C. C. 298;
and Sarveshwar Prasad Sharma v. Slate of Mdhya Pradesh
[1978] | S.C.R 560 referred to.
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In Jagnohan Singh v. State of UP. [1973] 2 SSC.R 541 in
which the constitutional validity of inposition of death
sentence was chal | enged, this Court held t hat t he
deprivation of life is constitutionally permissible if that
is done according to the procedure established by |aw and
that it cannot be held that capital sentence is per se
unreasonable and not in the public interest. It was also
held that the Judges are invested with very w de di scretion
inthe matter of fixing the degree of punishnent and that
discretion in the matter of sentence is |liable

20-409SCl /79

1194

to be corrected by superior courts, that exercise of
judicial discretion on well recognised principles is, in the
final analysis, the safest possible safeguard for the
accused. [1204C- D

4. Section 367(5) of the Criminal Procedure Code which
cane into forceon April 1, 1974, after the judgment in
Jagnohan Singh's case, provides that the judgnent shal
state the special reasons where a sentence of death is award
ed for an of fence puni shable with death or in the
alternative with inprisonments life or inprisonment for a
termof years. The requirenment that courts should state the
special reasons for awarding the death sentence would
indicate that the /normal sentence for an of fence puni shable
either wth death / or with inprisonnent for life is
i mprisonnent for 1life and that if the court considered that
sentence of death'is appropriate on the particular facts of
the case it should give special reasons. [1204 G H]

5. But in Rajendra Prasad v. State of U P. AIl.R 1979
S.C. 916, the mgjority of a D vision Bench of this Court
hel d that "special reasons" necessary for inmposing the death
penalty nmust relate not to the crime as such but to the
crimnal. The death sentence can be awarded only in certain
restricted categories where a crinme holds out a durable And
continuing threat to social 'security in the setting of a
devel opi ng country and poses a grave peril to society's
survival and when an econonic offender intentionally m xes
poi son in drugs and knowi ngly and intentionally causes death
for the sake of private profit and so on. The decision is in
many respects contrary to the law laid down by the
Constitution Bench of this Court in Jagnohan Singh’s case.
The court in this case has proceeded to nake | aw as regards
the conditions that are necessary for inposition of a
sentence of deat h under section 302 I.P.C. and to
canal i sation of sentencing discretion and has enbarked on
evol ving working rules on punishment bearing in mnd the
enlightened flexibility of social sensibility. In doing so
the Court has exceeded its power conferred on it by |aw
Courts have no power to legislate and to frame rules to
guide the infliction of death penalty. [1205C F]

6. So far as the enacted |law is concerned, the duty of
the court is to interpret and construe the provisions of the
enactment. Courts nust take it absolutely for granted that
the Legislature has said what it neant and nmeant what it has
said. Judges are not at liberty to add or to take from or
nodify the letter of the law sinply because they have reason
to believe the true sentence legis is not conpletely or
correctly expressed by it. Though the courts are free to
interpret, they are not free to overlook or disregard the
constitution and the laws.. [1207B- D

7. 1t is for the court to admnister the law as it
stands. In awardi ng sentence or death, the court has to take
into consideration the various aspects regarding a crine and
the reason for committing the crime and pass the appropriate
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sentence, and if it 1is death sentence, to give reasons as
required by the Code of Criminal Procedure. If in deciding a
case on particular facts a principle is stated, it would be
binding as a precedent. If courts resort to rule making, it
will not be binding as a precedent. If the courts are to
embark on rule-making the question arises whether the
responsibility can be undertaken by a bench of three Judges
with majority of 2: 1. There is no nmachinery by which the
court could ascertain the views of the wvarious cross-
sections of the society, which is a pre-requisite before any
| aw-making is resorted to. In.

1195

Raj endra Prasad’s ease the court enbarked on fram ng rul es
prescribing conditions for the inposition of death sentence.
The view of the mpjority that in awarding a sentence the
crimnal is nore inportant than the crime is not warranted
by the law as it stands today. The general principles laid
down in Rajendra Prasad’s case are not the ratio decidend

of the case. The enunciation of the reasons or the principle
on whi ch ‘a question before a court has been decided is al one
bi nding as a precedent. The concrete decision alone is
bi ndi ng between the parties to it but it is the abstract
ratio decidendi ascertained on a consideration of the
judgrment in relation to the subject matter of the decision
whi ch al one bas the force of |aw and which, when it is clear
what It was, is binding. Statenments which are not necessary
to the decision, which go beyond the occasion and |ay down a
rule that is unnecessary for the purpose in . hand have no
bi nding authority on another court, though they may have
nmerely persuasive efficacy. Decisions upon matters of facts
are not binding on any other court [1207GH, 1202D F]

Tri bhuvandas v. Ratilal Al.R 1968 S.C. 372 = 70 Bom
L. R 73, Anritsar Minicipality v. ~Hazara Singh - Al.R
1975 S.C. 1087; and Qinn v. Leatham 1901 A.C. 495 at p.
506; referred to.

8. In Rajendra Prasad’s casethe conclusion  of the
majority was that as nothing on/ record suggested that the
accused was beyond redenption and since the record did not
hint that such an attenpt was nmade inside the prison there
was no special reason to award death sentence.  The utnost to
whi ch this case can be considered as an authorityis that if
in simlar circunmstances when a person stabs two persons
several tinmes it would not furnish special reasons for
inflicting the death penalty. In t he second case
(Kunj ukunju) the majority was of the viewthat the test
shoul d be whether the accused was a social security risk
al t oget her beyond salvage by therapeutic life sentence was
neither in accordance with the requirements of the Code of
Crimnal Procedure nor law laid dowmn by the Constitution
Bench. Therefore, it cannot be followed as a precedent.
Simlarly, in the third case (Dubey's case) “also the
majority view that it would be illegal to award capita
puni shrrent wi t hout consi deri ng t he correctiona
possibilities inside the prison and that the accused being
young and of malleable age and other circunstances bearing
on the offender called for the |esser sentence is not in
conformity wth the decisions of this Court or the
requi renents of the law [1213H, 1214A-H

9. In the instant case the appellant was rel eased after
undergoing a termof inprisonnent for the murder of his
wife. After release he Ilived with his cousin. Wen his
cousin’s son and wife objected to his stay with the famly
he inflicted a fatal injury on the son and two daughters of
his cousin when they were asl eep and caused grievous injury
on anot her daughter The courts bel ow came to the concl usion
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that the appellant acted in a very cruel manner. They have
rightly characterised the offence as heinous and hel d that
the only appropriate sentence was the extrene penalty of
death. The trial court and the H gh Court were right in
their conclusions. [1215 C E

[Rajendra Prasad’s case cannot be treated as a binding
precedent yet as it 1is a decision of a division bench of
this Court. The papers were directed to be placed before the
Hon' bl e the Chief Justice for constituting a |larger bench to
deci de t he case.]
1196

JUDGVENT:

CRIM NAL APPELLATE JURI'SDI CTION: Crimnal Appeal No.
273 of 1979.

Appeal by Special Leave fromthe Judgnent and Order
dat ed 14-8-1978 of the Punjab and Haryana Hi gh Court in Crl.
A. No. 234/78 and Murder Reference No. 3/78.

H K. Puri, Amcus Curiae for the Appellant.

R S. Sodhi and Hardev Singh for the Respondent.

The foll owi ng Judgnments were delivered:

SARKARI A, J.-Wiile reserving ny own opinion on the
various question raised in this case including the one with
regard to the scope, anplification -and application of
Section 354(3) of the Code of Crimnal Procedure, 1973, |
woul d, in agreement with my | earned brother, direct that the
records of this case be submtted to the Hon' ble the Chief
Justice, for constituting a | arger Bench which woul d resol ve
the doubts, difficulties and-inconsistencies pointed out by
ny learned brother in his order, particularly, inits |ast
par agr aph.

KAI LASAM J.-This special leave petitionis filed by
Bachan Singh son of Saudagar Singh fromjail against the
convi ction and sentence inposed on-himby the H gh Court of
Punjab and Haryana. This Court ordered notice to the State
and heard the counsel for the petitioner and the State and
grant ed special |eave.

The appel | ant was tried by the Sessions  Judge,
Ferozepur, on three charges of causing the death of three
persons Desa Singh the son and Durga Bai—and Veeran  Ba
daughter of Hukam Singh and causing grievous injuries to
Vi dya Bai, another daughter of Hukam Singh, at —about 12
m dni ght between the 4th and 5th July, 1977, in the
courtyard of the house of Hukam Singh. The | earned Judge
found the appellant guilty of the three charges under s.
302, I.P.C. and sentenced himto death on each count. He
also found himguilty wunder s. 326, |I.P.C., for causing
grievous hurt wth a sharp cutting weapon to Vidya Bai and
sentenced him to three years’' rigorous inprisonnent and a
fine of Rs. 500/-. Against the convictions and sentences
passed the appellant preferred Crimnal Appeal No. 234 of
1978 to the High Court. The appeal along with the Reference
No. 3 of 1978 mmde by the trial Judge for confirmation of
sentence of death were heard together by the Hi gh Court. The
H gh Court rejected the appeal and confirmed the convictions
and sentences passed on the appellant.

The case for the prosecution briefly is that the
appel | ant Bachan Si ngh was convicted under s. 302 |.P.C. for
the nurder of his wife
1197
and sentenced to inprisonment for |life. After undergoing the
termof inprisonment he was released. After the rel ease he
lived with his cousin(?) Hukam Singh P. W. 5 for about six
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nont hs. Hukam Singh’s wife and son objected to the appellant
living in their house. A few days prior to the occurrence
Hukam Si ngh and his wife went to Nainital in connection with
the marriage of their son Desa Singh. On the night of the
occurrence 4th July, 1977 Desa Singh son of Hukam Singh
Durga Bai, Veeran Bai and Vidya Bai the daughters of Hukam
Singh were in the house. After taking their neals the, three
daughters slept in the inner courtyard, Durgabai in one cot
and Veeran Bai and Vidya Bai in another cot near each other
Desa Singh, the son of Hukam Singh, and the appellant sl ept
in the outer courtyard on two separate cots near each ot her
At about mdnight Vidya Bai P.W 2 was awakened by the al arm
and saw the appellant inflicting Kulhari (axe) blow on the
face of her sister Veeran Bai. Wen Vidya Bai tried to get
up the appellant gave Kul hari bl ow on her face and ear. She
was unable to speak ~and fell unconscious. Diwan Singh P.W
12 who was sl eeping at a distance of 3/4 Karns fromthe cots
of Desa Singh and the appellant also woke up on hearing a
shriek. He saw the appellant striking Desa Singh with a
Kul hari. 'He~ raised an alarmand Qulab Singh P.W 3 who was
sl eeping at a di stance of SO feet fromthe cot of Desa Singh
woke up and saw the appellant hitting Desa Singh on the neck
with a Kulhari. On an alarm being raised by the w tnesses
the appellant threw the  Kulhari in the courtyard and ran
away. Qulab Singh/and” Diwan Singh P.W. 3 and 12 gave a
chase to the appellant but could not apprehend him Soon
after Kanshi Singh P.W 4 and others arrived-at the place of
occurrence and heard from the w tnesses the detail, of the
occurrence.

A tractor was brought in which Durga Bai, Veeran Ba
and Vidya were taken to the hospital at Fazil ka. The Doct or
who exam ned the dead bodi es and the injured person gave the
necessary certificates. He also sent information to the
A S Il. PW 13 who went to, the hospital and recorded the
statement from P.W 12 on the basis of which the F.I1.R was
recorded at the police station at 4-20 aam On 5th July,
1977. The police officer conducted the i nquest and preceded
with his investigation. The courts below found ‘that the
medi cal evidence fully corroborated the testinony of the
injured eye-witness P.W 2 and two ot her eye-w tnesses P.Ws.
3 and 12 and found that the prosecution had established its
case beyond reasonabl e doubt .

The trial court and the High Court on a consideration
of the evidence found that P.W 2 Vidya Bai the daughter of
Hukam Si ngh
1198
who was sleeping along wth her sisters in. the house and
suffered serious injuries, saw the attack by the appellant
when she woke up. There is evidence that it was a noonlit
night and there was sufficient |ight by which the assail ant
woul d have been identified. The trial court accepted the
evidence of P.W 2. The High Court also found that the
evidence of P.W 2 is trustworthy. Both the courts below
also relied on the testinony of the other two eye-w tnesses
PW. 3 and 12. P.W 3 @lab Singh was sleeping at a
di stance of 50 Karmas and got up after hearing the al arm and
rushed to the scene. P.W 12 was sleeping at a distance of
15 feet of Desa Singh. The trial court as well as the Hi gh
Court accepted the testinobny of the two eye-witnesses S
P.W. 3 and 12. On a consideration of the evidence of the
eye-wi tnesses the High Court observed that the "evidence
provided by the eye-witnesses is of very high order in the
case and was rightly accepted by the |earned trial Judge."
W have no hesitation in agreeing with the concurrent
findings of the courts bel ow and holding that the
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prosecution has proved beyond all reasonable doubt that the
appel | ant caused the death of the three deceased Desa Singh

Durga Bai and Veeran Bai and grievous hurt to Vidya Bai P.W
2.

Regardi ng the sentence, the Hi gh Court observed "The
obj ection by Desa Singh, his nother and other famly menbers
was of a triffing nature on which the appellant acted in a
very cruel nmanner. The victins had no cause to suspect’ the
intentions of the appellant and went to sleep. Taking
advant ages of the situation, when the victins could not
defend, the appellant killed three and seriously wounded the
fourth. It was by sheer luck that Vidya Bai survived. The
manner in which the appellant perpetrated these crines by
killing these persons in their sleep is heinous. Under these
ci rcunst ances, the case of the appellant for reduction of
the sentence cannot be considered and in our view the
sentence awarded by the learned trial Judge was the only
appropriate sentence.”

The crime is diabolic and very cruel. Hukam Singh, a
cousin, accommodated the appellant in spite of the protests
of his wfe and son. Wile enjoying the hospitality at the
dead of night when nobody had any suspicion the appellant
commtted in the nost dastardly manner the crine. Desa Singh
was sleeping in a ‘cot by the side of the appellant. The
appellant at the /'dead of night while the others were
sl eepi ng unsuspectedly hacked three persons to death. It is
only providential that the third daughter Vidya Bai escaped.
The crime in our wviewis one of the foulest that could be
imgined and we are in entire -agreement with the courts
bel ow about their assessnent of the gravity of the crinme-the
only question for consideration is whether
1199
the facts found would be special reasons for awarding the
death sentence as required under sec. 354(3) of the Code of
Crimnal Procedure 1973.

Section 302 1.P.C. and 'sub-sec. (3) of section 354 of
the Cr. P.G 1973 deal with the inposition of death sentence.
Section 302 |I.P.C. provides:-

"Whoever conmits nmurder shall be punished with
death, or inprisonment for life, and shall also be
liable to fine."

Sub-sec. (3) of sec. 354 of the Code of Cr. Procedure,
1973, enacts.

"When the conviction is for an of fence puni shabl e
Wth death or, in the alternative, wth inprisonment
for life or inmprisonnent for a term of vyears, the
Judgnent shall state the reasons for  the sentence
awarded, and, in the case of sentence of death, the
speci al reasons for such sentence."

Bef ore the amendment of sec. 367(S) C. P.C. by the Crinina

Procedure Code (Anendnent) Act, 1955 (Act XXVI “of ' 1955)
which cane into force on 1st January, 1965, on a conviction
for an offence punishable with death if the Court sentenced
the accused to any punishnment other than death, the reason
why sentence of death was not passed had to be stated in the
judgrment. Section 367(5) of the Code of Criminal Procedure
before its amendment by Act 26 of 1955 provided that "if the
accused is convicted of an offence punishable with death,
and the Court sentences himto any punishment other than
death, the Court shall, inits judgnent state the reasons
why sentence of death was not passed."” This sub-section was
construed before the Anendnent Act, Act 26 of 1955 as
nmeani ng that the extrenme sentence is the nornal sentence and
the mitigated sentence is the exception. In Dalip Singh v.
State of Punjab,(1l) it was held that in a case of murder
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the death sentence should ordinarily be inposed unless the
trying Judge for reasons which should normally be recorded
considers it proper to award the | esser penalty. In Vadivelu
Thevar v. The State of Madras,(2) this Court expressed its
vi ew that the question of sentence has to be determ ned, not
with reference to the volunme or character of the evidence
adduced by the prosecution in support of the prosecution
case, but with reference to the fact whether there are any
extenuating circunstances which can be said to nitigate

(1) A1.R 1953 S.C 364

(2) A 1.R 1957 S.C. 614.

1200
the enormty of the crine. If the Court is satisfied that
there are such mtigating, circunstances, only then, it

would be justified in  inposing the Ilesser of the two
sentences provided by |aw These two cases were rendered in
relation to of fences ~which ~were conmtted before the
Crimnal Procedure Code Anendnment Act 26 of 1955 was
enacted. The law therefore prior to the anendnent was that
unl ess there are extenuating circunstances the punishnent
for murder _should be death and not inprisonnment for l|ife.

By the Anendnent Act 26 of 1955 a new sub-section, sub-
section (5), was substituted for the former sub-section (S)
by Act 26 of 1955 which does not contain the provision
making it incunbent for a Judge to record his reasons for
i mposing a | esser penalty. After the amendnent which omtted
the provision requiring the recording of reasons for
i mposing the |esser penalty, the Court is not under a

statutory duty to record the reasons. Still as the Courts
have to inpose one of the two penalties, ~nanmely death or
i mprisonment for I|ife, the Courts will have to  exercise

their judicial discretionin deciding which of the two
penalties should be inposed. The result -is that after the
amendment though the Court is not" required to record the
reasons for inposing the |esser penalty it was bound to
exercise its discretion judicially. To show that the
di scretion has been judicially exercised, reasons are given
for inposing the particular sentence. This ‘makes it
necessary for the court to give its reasons for inmposing the
particul ar sentence though by the Amending Act the court was
not required to' give reasons for not inposing any
puni shment ot her than death. The effect of the amendnent has
been stated by this Court in Raghubir Singh v. State of
UP.,() that after the anmendnent of section 367(S)
Crimnal Procedure Code, by Act 26 of 1955 the discretion of
the court in deciding whether to inpose the sentence of
death or of inprisonnent for |ife has become w der.

By the Code of Crimnal Procedure, 1973 (Act 2 of 1974)
subsection (3) to section 354 was introduced regarding the
contents of the judgnent relating to inposition 'of a
sentence of death or inprisonment for life or inprisonment
for a termof years.

Sub-sec. (3) which deals with the conviction for an
of fence punishable wth death or in the alternative wth
i mprisonnent for life or for a termof years in sentencing a
person on conviction for such an offence the judgnment is
required to state the reasons for the sentence awarded and
in the case of sentence of death the special reasons for
such sentence. When the court in its discretion imnmposes
ei ther a sentence
(1) [1972] 3 S.C.C. 79
1201
of death or inprisonment for life or for inprisonment for a
termof years, the Court is required to record reasons for
i mposing one or the other sentence which it <can legally
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i npose. As the Court has a discretion to award a sentence of
death or inprisonnent for life or inprisonment for a term of
years and as the discretionis very wide the |aw requires
that reasons shall be stated for awarding one or other of
the sentences. In the case of an offence under sec. 132,
I.P.C., the punishnment provided for is death or inprisonnent
for life or inprisonnment for 10 years and fine. There are
other offences Ilike the one under s. 131 |.P.C. which is
puni shabl e with inmprisonment for life or inprisonnent for 10
years and fine. Sections 121(a), 122, 125, 128, 130, 131 IPC
and ot her sections provide f or t he puni shrent of
i mprisonnment for I|ife or inprisonment for a termof years.
In such cases under s. 354(3) the Court is required to state
reasons why one or other of the sentences is inposed. In the
case of offences punishable with death the sub-section
requires that special reasons for inmposing such sentence,
shoul d be given. This requirenent nakes it clear that where
the punishment provided for is death or inprisonment for
life the 'sentence that should be inposed as of rule should
be one ' cf inprisonment for life. But if the offence is of
such a grave nature that the court thinks the higher of the
penalties, namely the death -sentence, should be inposed
speci al reasons shoul'd be given. Thus while the |egislature
retained the inposition of death sentence it laid down that
if the court awarded the death sentence it should Furnish
speci al reasons. |n Chapter 27 which relates to 'Judgnents’
there are other sections which require that reasons should
be given for inposing or not inmposing a particular sentence.
Sub-section (4) to s. 354 requires that when the conviction
is for an offence punishable with inprisonnent for a term of
one year or nore, but the Court inmposes a -sentence of
i mprisonnent for a termof |ess than three nonths, it shal
record its reasons for awardi ng such sentence. Such reasons
need not be recorded if the sentence is one of inprisonnent
till the rising of the court —or unless the case was tried
summarily under the provision of ~ C. P.C. Section 361
requires that when the court could have dealt with (a) an
accused person wunder s. 360 or under the provisions of the
Probati on of offenders Act, 1958, or (b) a youthful offender
under the Children Act, 1960. O any other law for the tinme
being in force for the treatnent, training or rehabilitation
of youthful offenders, but has not done so, it shall record
inits judgnment the special reasons for not having done so.
This section also requires special reasons to be given if
the court has not dealt 1 wth the accused under the
provi sions nmentioned The object of requiring the reasons to
be given regarding the sentence could be

1202

found in the Law Conm ssion’s Report and the Report of the
Joint Parliamentary Conmittee. The Law Commission in Vol. |,
35th Report on the Capital Punishnent expressed that a
consi derabl e body of opinion is in favour of a provision
requiring tile Court to state its reasons for inposing the
puni shment either of death or inprisonment for life. The
Conmi ssion was of the viewthat this would be a safeguard to
ensure that the |lower courts exam ne the case as el aborately
fromthe point of view of sentence as fromthe point of view
of guilt and that it would provide good material at the tinme
when a recomendation for nmercy is to be made by the court
or a petition for nercy is considered and that it would
i ncrease the confidence of the people in courts by show ng
that the discretionis judicially exercised. It would al so
facilitate the task of H gh Court in appeal or in
proceedi ngs for confirmation in respect of the sentence
(where the sentence awarded is that of death), or in
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proceedings in revision for enhancenment of the sentence
(where the sentence awarded is one of inprisonnent for
life). Inits 41st Report on the Cr. P.C. the Law Conmi ssion
recommendi ng the amendnent also observed that there were
certain offences for which the Penal Code prescribes the
puni shment as death or in the alternative life inprisonnent
or inprisonment for a term of years and therefore the
amendrment recommended should cover these cases also. The
Joint Committee of Parlianent added that a sentence of death
is the extrene penalty of law and it is but fair that when a
court awards, that sentence in a case where the alternative
sentence of inprisonment for lifeis also available, it
shoul d give special reasons in support of the sentence. For
giving effect to the recomendation of the Law Conmi ssion
and the Joint Committee of Parliament sub-section (3) to
section 354 was anended in the present form The object the
amendment therefore is to insist on the lower courts to
exam ne the case as -elaborately from the point of view of
sentence as fromthe point cf” view of guilt and state its
reasons flor~ inposing the sentence which would hel p the High

Court in discharging its functions particularly in
confirmng a sentence of death or enhancing a sentence of
i mprisonnment for I|ife to death. This object is further

sought to be achieved by the introduction of sub-section 2
to s. 235 which provides an opportunity . of hearing the
accused on the question of sentence. The provision requiring
speci al reasons for awarding death sentence nmakes it also
clear that the normal sentence when puni shnent of death or
i mprisonnent for |ife could be awarded is only inprisonment
for life and if the court inposes death sentence it should
gi ve speci al reasons.
1203

The devel opment of law regarding the inposition of
death sentence call be sunmarised as follows. Wile before
the Amending Act 26 of 1955 was introduced the norma
sentence for an offence of rmurder  was death and that the
| esser sentence is the exception, after the introduction of
sub-s.. (5) tos. 367 by Act 26 of 1955 it was not
obligatory for the Court to state the reasons as to why the
sentence of death was not passed. By the —anmendnent the
di scretion of the Court in deciding whether to inpose a
sentence of death or inprisonment for |ife becanme wi der. The
court was bound to exercise its judicial discretion in
awar di ng one or the other of the sentences.” By the
i ntroduction of s. 354(3) the normal sentence is the lesser
sentence of inprisonment for life and if the sentence of
death is to be awarded special reasons will have to be
recorded. In other words, the court before inposing a
sentence of death should be satisfied that the offence is of
such a nature that the extrene penalty is called for. The
decisions rendered by this Court after the introduction of
the amendnment to S.354(3) by Act 2 of 1974 have reiterated
this position. In Balwant Singh v. State of Punjab(1l) this
Court summ ng up the position observed that under s. 354(3)
of the C. P.C., 1973, the Court is required to state the
reasons for the sentence awarded and in the case of sentence
of death special reasons are required to be stated. It would
thus be noticed that awardi ng of the sentence other than the
sentence of death is the general rule now and only specia
reasons, that is to say, special facts and circunstances in
a given case, wll warrant the passing of the death
sentence. This view was reiterated by this Court in Anbaram
v. The State of WMdhya Pradesh.(2) |In Sarveshwar Prasad
Sharma v. State of Madhya Pradesh(3) it was observed that
this Court has in several cases indicated guidelines in this
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problemarea of life and death as a result of judicia
verdi ct but none of these guidelines can be cut and dry nor
exhaustive and each case will depend wupon the totality of
the facts and circunstances and other matters reveal ed.

The wvalidity of inposition of death sentence was
challenged in the ground that the sentence puts an end to
all Fundanental Rights guaranteed by clauses (a) to (g) of
sub-clause (1) of Art. 19 of the Constitution and therefore
the law with regard to capital sentence is unreasonable and
not in the interest of the general public. It was further
contended that the discretion invested in the Judges to
i npose capital punishnment is not based on any standard or
policy required by the 'Legislature for inposing capita
puni shnment in preference to
(1) [1976]2 S.C.R 684
(2) [1976]4 S.C.C. 298
(3) [1978]1 S.C. R 560
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i mprisonnment for I|ife. Further it was subnitted that the
uncontrol'led and ungui ded di scretion in the Judges to inpose
capital punishment or inprisonment for life is hit by Art.
14 of the Constitution.” Lastly, it was contended that the
provisions of the law do not provide a procedure for tria
of factors and circumnmstances crucial for making the choice
between the capital penalty and inprisonnent for |ife and
therefore Art. 21 is violated. A Constitution Bench of this
Court in Jagmohan Singh v. The State of ‘U P. (") rejected al
these contentions. ' It was held that the deprivation of life
is constitutionally permssible if that is done according to
procedure established by |aw and-that it cannot be held that
capital sentence is per se unreasonable or not in the public
interest. It was further held that the inpossibility of
| ayi ng down standards is at the very core of the crimna
| aw as administered in India whichinvests the Judges with a
very wide discretion in the matter of fixing the degree of
puni shment. That discretion in the matter cf sentence is
liable to be corrected by superior Courts. The exercise of
judicial discretion on well-recognised principles i's, in the
final: analysis, the safest possible safeguard for the
accused. The challenge under Art. 14 was also negatived on
the ground that the facts and circunstances of a crime are
widely different, and, since a decision of the court as
regards puni shnent is dependent upon a consideration of al
the facts and circunstances, there is hardly any ground for
a chall enge under Art. 14. The Court al so negatived the plea
that the provisions of Ilaw do not provide a procedure for
trial of factors which are crucial for naking the choice
between the capital penalty and inprisonment for life. The
Court rejected all the challenges against the award of death
sentence on the ground of violation of the provisions of the
Constitution. It al so upheld the investnent  of wide
discretion in the matter of fixing the degree of punishment
on the Judges as the exercise of judicial discretion on
wel | -recogni sed principles is the safest possible safeguard
for the accused. The Constitution Bench delivered its
judgrment on the 3rd Cctober, 1972. Subsequently anendnent to
the Code of Crimnal Procedure, 1973, (Act 2 of 1974) cane
into force on 1st April, 1974. The only change by the new
Act is the introduction of s. 367 (S) of the Cimna
Procedure Code which provides that the judgenent shall state
the special reasons where a sentence of death is awarded for
an of fence punishable with death or in the alternative with
i mprisonnent for I|ife or inprisonment for a termof years.
The requirenent that the courts should state the specia
reasons for awarding the death sentence woul d indicate that
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the normal sentence for an offence punishable either with
death or with inprisonnment for life is inmprisonment for life
and that if the court considered

(1) [1973] 2 SC R 541
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that sentence of death is appropriate on the particular
facts of the case It should give special reasons. Apart from
the enphasis that the normal sentence is inprisonnent for
life and that special reasons should be given for awarding
the death sentence there is no further alteration in the | aw
relating to awarding of the death penalty. As already
noticed the effect of the anmendnment was considered by this
Court in [1976] 2 S.CR: 684, [1976] 4 S.C.C. 298 and
[1978] 1 S.C R 560 (supra) and it was held that the
awar di ng of sentence other than the sentence of death is the
general rule now only special reasons, that is to say,
speci al facts and circunmstances in a given case will warrant
the passing of the death sentence.

A recent ~ decision of this Court Rajendra Prasad’ s case
in C. As. Nos. 512, 511 and 513 of 1978 was delivered on
9th February, 1979.(1) The decision by the mgjority was
delivered by Krishna Iyer J. held that "special reasons”
necessary for imnposing the death penalty must relate not to
the crime as such but to the crimnal. 1t further held that
death sentence can be  awarded only in certain restricted
categories The tests that are prescribed are to find out
whet her the nurderer holds out a terrible-and continuing
threat to social security in the setting of  a devel oping
country and poses a grave peril to society' s survival. The
ot her circunstances which wouldjustify inposition of death
sentence are when an econonmic offender intentionally mxes
poi son in drugs, professionally or wilfully adulterates
i ntoxicating substances i njuriously, and knowingly or
intentionally causes death for the sake of private profit or
when a nurderous band of armed dacoits intentionally derai
atrain and |large nunber of  people die in consequence or
when the style of violence and (systematic corruption and
del i berately planned economic offences by corporate top
echelons are often a terrible technology of know ngly
causi ng death. Likewi se when a nurderer is so hardened and
so blood-thirsty that within the prison and wthout,  he
makes no bones about killing others or —carries on a
prosperous busi ness in cadavers, then he becones a candi date
for death sentence.

| have read through the judgment of the Court with
utnost care. The decision is in many respects contrary to
the law | aid down by the Constitution Bench of this Court in
Jagnmohan Singh's case. The Court has proceeded to nmake | aw
as regards the conditions that are necessary for. inposition
of a sentence of death under s. 302 |.P.C. It has proceeded
to canalisation of sentencing discretion and has enbarked on
evol ving working rules on punishnent bearing in nmind the
enlightened flexibility of social sensibility. In doing so
feel the court has exceeded its powers conferred on.it by
I aw.

(1) [1979] 3 SS.C R 78
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To substantiate ny statenent, | proceed to give a few
extracts fromthe judgnent. At the outset of the judgment it
is stated that the precise issue before it was "the
canal i sation of the sentencing discretionin a conpeting
situation.. ...Therefore this jurisprudential exploration
within the framework of s. 302 |.P.C., has become
necessitous, both because the awesome 'either/or’ of the
Section spells out no specific indicators and lawin this
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fatal area cannot afford to be conjectural”.. "The flane of
life cannot flicker uncertain; and so s. 302 |.P.C. must be
invested with pragmatic concreteness that inhibits ad
honmi nem responses of individual judges and is in pena
conformance with constitutional norms and world conscience.”
"Wthin the dichotonous frame-work of s. 302 I.P.C., upheld
in Jagnohan Singh, we have to evolve working rules of
puni shnment bearing the markings of enlightened flexibility
and societal sensibility.".......... "Therefore, it is no
heresay to inbibe and inject the social philosophy of the
Constitution into the Penal Code to resolve the tension
between the Past and the Present."..... "That is the essay
we undertake here". "But - if |legislative undertaking is not
in sight judges who have to inplenent the code cannot fold
up their professional hands  but nust nake the provision
vi abl e by evolution of supplementary principles, even if it

may appear to possess the flavour of lawmaking".. . "This
Court’ s tryst with the Constitution obligates it to |lay down
general rules, not-a conplete directory, which will I|end

predictability to the |aw vis-a-vis the comunity and guide
the judiciary in such a grimverdict as choice between life
and death."........ "Therefore, until Parliament speaks, the
court cannot be silent."........ "This Court nust extricate,
until Parliament |egislates, the death sentence sector from
judicial subjectivism and consequent 'uncertainty."......
"Having stated the area and object of investigation we
address ourselves ' to this grave penological issue purely as
judges deciding a'legal problem ~putting aside vie vs,
phi | osophi cal or crimnol ogi cal, one holds. But law, in this
area, cannot go it -alone; and cross-fertilisation from
soci ol ogy,  history, cul tural anthropology and current
national perils and developnental goals and, above al
constitutional currents, cannot be eschewed."

The above are few of the passages in the "prolix and
di ffuse" judgment as the |earned Judge has chosen to cal
it. The passages clearly indicatethat the Court in the
absence of |legislative wundertaking has enbarked’ on |aw
making as inits viewthe Judges cannot fold ‘up 'their
prof essi onal hands but must rmake the provision viable by
evol ution of supplenmentary principles, even if it may appear
to possess the flavour of |aw making, and that unti
Par| i ament speaks the Court
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cannot be silent. Wth utnost respect | feel that the courts
have no such power to legislate and to frame rules to guide
the infliction of death penalty.

The duty of the court so far as enacted law is
concerned, is to interpret and construe the provisions of
the enactnment. By interpretation or construction is neant
the process by which the courts seek to ascertain the
nmeaning of the legislature through the medium of the
authoritative fornms in which it is expressed. The 'courts
must take it absolutely for granted that the |egislature has
said what is neant alld neant what it has said. Judges are
not at liberty to add or to take FRS or nodify the letter of
the law sinply because they have C reason to believe the
true sentence legis is not conpletely or correctly expressed
by it. (Salmd on Jurisprudence, 11th Ed. by danville
WIllianms, p. 153). The Constitution and the | aws bind every
court in India and that though the courts are free to
interpret they are not free to overlook or disregard the
Constitution and the laws. As held in Young v. Bristo
Aeropl ane Co. Ltd.(l) the Court is not entitled to disregard
the statutory provisions and to follow a decision of its own
when that provision was not present inits mnd
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It is equally beyond the functions of a Court to evol ve
working rules for inposition of death sentence bearing the
mar ki ngs of enlightened flexibility and social sensibility
or to nmake law by cross fertilisation from sociology,
history, cultural anthropology and current national perils
and devel opnental goals and, above all, constitutiona
currents. I amof the view that it is the function of the
Parliament to frame |laws consistent with the needs of the
society. If the grounds for award of a sentence of death has
to be nore specifically stated than that it is found in the
I ndi an Penal Code and the C. P.C., it is for the Parlianent
to do so. Various |legislative neasures were introduced but
were withdrawn fromtime to time. At present there is a Bil
before the Parlianent. It is for the Parlianment to clarify
the circunstances under which a sentence of death could be
awarded. It is for the court. to adnminister the law as it
stands. In awardi ng sentence of-death, the Court has to take
into consideration the various aspects regarding the crime
and the /person that committed the crine and pass an
appropriate sentence and if it is  death sentence to give
speci al reasons as required by the C. P.C. If in deciding a
case on particular facts a principle is stated it may be
binding as a precedent. If the Courts resort to rule making
it wll not be binding as precedent. If the Courts are to
enmbark on rul e nmaking the question arises whet her

[1] [1947] 1 K B.718,
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the responsibility  can be undertaken by a bench of 3 Judges
with a mgjority of = 2 to 1. Is it permssible for another
bench to proceed to nmake laws ~and prescribe an entirely
different sets of rules ? There is no machi nery by which the
Court could ascertain the views of the “various cross
sections of the society which is a prerequisite before any
l aw naking is resorted to.

The Court has enbarked —onframng rules prescribing
conditions for inposition of — death sentence taking into

account "cross-fertilisation from sociol ogy, hi story,
cul tural anthropol ogy and current national perils and
devel opnent al goal s, and above al I, constitutiona

currents". So far as constitutional currents are concerned
the Constitution Bench has upheld the validity of awarding
of the death sentence. The Court has proceeded on the basis
that the earlier decisions of this Court have taken into
account only the crinme and not the crininal. The enphasis
according to the judgnent should be on the crinminal and not
on the crine. The nopde of sentencing as ‘envisaged in the
Penal Code and the Cr. P.C. requires that every fact that is
relevant to the determnation of the sentence including the
crinme, the crimnal and other environnental circunstances
will have to be taken into account. The view of the | earned
Judge that in awarding a sentence the crimnal ~is nore
important than the crime is not warranted by the law as it
st ands today.

I will nowrefer to various points dealt with in the
j udgrment  which are contrary to the decision of the
constitutional Bench.

Justice Krishna Iyer says: "The nain focus of our
judgrment is on this poi ghant gap in "human rights
jurisprudence’ wthin the limts of the Penal Code,

i mpregnated by the Constitution. To put it pithily, a world
order voicing the worth of the human person, a cultura
| egacy charged with conpassion, an interpretative |liberation
fromcolonial callousness lo |life and liberty, a concern for
social justice as setting the sights of individual justice,
interest with the inherited text of the Penal Code to yield
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the goals desiderated by the Preanble and Articles 14, 19
and 21." The challenge to the award of the death sentence as
violative of Articles 19, 14 and 21 was repelled by the
Constitution Bench by holding that the death sentence is a

perm ssi bl e puni shnent and that deprivation of life is
constitutionally permssible if that is according to
procedure established by |aw. Regardi ng |aying down

standards in inposing the punishnent the Court observed that
the inpossibility of laying down standards is at the very
core of crimnal law as adm nistered in India which invests
the Judges with a very wide diseretionin the matter of
fixing the degree of punishnment and that

1209

this discretion in the nmatter of sentence is liable to be
corrected by superior Courts. It was held that the exercise
of judicial discretion on well recognised principles is in
the final analysis, the safest possible safeguard for the
accused. Justice Krishna Iyer woul d conmment on the
observations of the Constitution Bench above quoted as

foll ows: " "The accept ance of t he i nvul nerability of
di screti onary —power does not end the' j our ney: it
i naugur at es t he search for t hose ‘“wel | -recogni sed

principles’ Palekar, ~J. speaks of in the Jagnohan case.
I nci dental observations wi t hout concentration on the
sentencing criteria are not the ratio of the decision
Judgnents are not Bible for every line to be venerated,"
with respect | amunable to agree with the characterization
of Palekar J's judgnment as "incidental observations w thout
concentration on the sentencing criteria”. At p. 559 of the
Reports Pal ekar J. Chserves: ~In India this onerous duty is
cast upon Judges and for nore than a century the judges are
carrying out this duty wunder the Indian Penal Code. The
i mpossibility of laying dowmm standards is at the very core
of the crimnal law as adm nistered inlndia which invests
the Judges with a very wide discretionin the matter of
fixing the degree of punishnent. ~That discretion m the
matter of sentence is, as already pointed out, liable to be
corrected by superior courts. Laying down of standards to
the limted extent possible as was done in- the Mde
Judi cial Code woul d not serve the purpose." After
di sapproving laying down of standards the |earned Judge
proceeded "The exercise of judicial discretion on well-
recogni sed, principles is, in the final analysis, the safest
possi bl e safeguard for the accused." (Enphasis supplied) The
| earned Judge quoted with approval the viewof this Court in
Budhan Chowdhary v. State of Bihar(1l) which is as follows:-
"The judicial decision nust of necessity depend on
the facts and circunstances of each particul ar case and

what may superficially appear to be an wunequa

application of the |aw may not necessarily anount to a

deni al of equal protection unless there is shown to be

present in it an element of intentional and purposefu
discrimnation.-Further, the discretion of judicia
officers is not arbitrary and the law pro vides for
revision by superior courts of orders passed by the
subordinate courts. In such circunmstances, there is
hardly any ground for apprehending any capricious

di scrimnation by judicial tribunals."

Pal ekar, J. continued "Crime as crine nay appear to be
superficially the same but the facts and circunstances of a
crime are wdely
(1) [1955] S. C. R 1045
21-409SsCl /79
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different and since a decision of the court as regards
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puni shnent is dependent upon a consideration of all the
facts, and circunstances, there is hardly any ground for
chal | enge under Article 14." At page 560 of the reports,
Pal ekar, J, explains the procedure that is followed by the
Courts which enables to bring into focus all t he
circunstances that are relevant to be taken into account in
awardi ng the sentence. On a reading of the judgnent of the

Constitution Bench | regard ny inability to share the view
of Krishna Ilyer J. that Palekar J' s observations are
i ncidental and w thout concentration. It may be noted that

the laying down of the standards which was deprecated is
being attenpted in this decision

Krishna lyer J. would state "It is <constitutionally
perm ssible to swing a crimnal out of corporeal existence
only if the security of State and society, public order and
the interests of the general public conpel that course as
provided in Art. 19(2) to (6)". This view again is
i nconsistent with the law laid dowm by the Constitution
Bench 'which has held that~ deprivation of life is
constitutionally permssible if that is done according to
procedure established by law. Krishna lyer J. has observed
that "no Code can rise higher than the Constitution and the
Penal Code can survive onlyif it pays homage to the suprema
| ex. The only correct approach is to read into s. 302 I.P.C.
and s. 354(3) C. P.C, the human rights and human trends in
the Constitution. So examined, the right tolife and to
fundanental freedons is deprived whenhe is hanged to death,
his dignity is ‘defiled when his neck is noosed and
strangled,"” the only change after the Constitution Bench
delivered its judgrment is the introduction  of s. 354(3)
which requires special reasons to be given if the court is
to award the death sentence. If without the restriction of
stating sufficient reasons death sentence coul d be
constitutionally awarded under the 1.P.C. and Cr. P.C. as it
stood before the anendnment, it is difficult to perceive how
by requiring special reasons to be given the anended section
woul d be unconstitutional unless( the "sentencing sector is
nmade nbst restrictive and | east vagarious". Krishna |lyer J.
has held that "such extra ordi nary gr ounds al one
constitutionally qualify as 'special reasons” as |eave no
option to the court but to execute the offender if State and
society are to survive. One stroke of —nmurder hardly
qualifies for this drastic requirenment, however gruesone the
killing or pathetic the situation, unless the inherent
testinony oozing fromthat act is irresistible that the
mur der ous appetite of the convict is too chronic arid deadly

that ordered Ilifein a given locality or society or in
prison itself would be gone if this nan were now or later to
be at large. If he is an irredeemable nurderer, like a
bl ood-thirsty tiger, he has to quit his terrestria

tenancy." The Constitution Bench dealing with the

1211

award of death sentence observed. "But sone at |east are
di abolical in conception and cruel in execution. In. some
others where the victimis a person of high standing in-the
country, society is liable to be rocked to its very
foundation. Such nurders cannot be sinply w shed away by
finding alibis in the social nual-adjustnment of the nurderer
Preval ence of such crines speaks, in the opinion of many,
for the inevitability of death penalty not only by way of
deterrence but as a token of enphatic disapproval by the
society." After referring to the Law Conm ssion’s Report the
Court observed: "A very responsible body has come to the
conclusion after considering all the relevant factors. On
the conclusions thus offered to us, it will be difficult to
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hold that capital punishment as such is unreasonable or not
required in the public interest." I find it difficult to
reconcile the |aw stated by the Constitution Bench with the
vi ew expressed by Krishna lyer J.

The judgrment delivered by Krishna Iyer J. for the Court
and the mnority judgment of Justice A. P. Sen have dealt at
consi derable I ength with various aspects and desirability or
ot herwi se of inposing a sentence of death. Tile controversy
over capital punishment is not new For several centuries
the debate is going on. | amconscious that it is a highly
controversial subject on which nuch can be said on both
sides. Fortunately, for the Judges it is neither necessary
nor desirable to subscribe to one of the two views. Al that
the Judges are expected to do is to administer the law as it

stands. In fact, if | -am strong believer of abolition of
death sentence or supporter —of 'life fol. life' and 'tooth
for tooth’ doctrine |- would have excused nmnyself from

deciding a case involving confirmation of death sentence.
Justi'ce Krishna Iyer has not conceal ed his abhorrence

at the infliction of death sentence. He pleads that death

sentence should be abolished. He has expressed his viewin

unni st akabl e terns: "Every sonbre dawn a human being is
hanged by the | egal process, the flag of human justice shal

be hung half-nmast”. Again "The right to Ilife and to
fundanental freedons is deprived when he is hanged to death,
his dignity is defiled when his neck is noosed and
strangled". ...."The Indian cultural current also counts and
so does our spiritual chemstry, based on divinity in
everyone, catalysed by the Budha-Gndhi conpassion".. "This
axiomis a vote against 'death’ and hope in’life ." | have

great respect for the wviews of the |earned Judge. He is
strongly espousing a cause but | feel enbarrassed when | am
required to follow his views for | consider it is ny solemm
duty to administer the law of the land as it | stands.
According to my conception my duty is to adm nister the |aw
as it stands. It is not for me |lo say what the | aw should
be. If | amsatisfied that the trial Judge and the
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H gh Court have given special reasons as required under the
law it is ny duty to confirmthe sentence of death. Vide
observations of this Court in Ram Narain and ors. v. State
of U P.(1) quoted with approval in Jagnohan's case.

| do not feel it necessary to refer to the .wvarious
points dealt Wth by Krishna lyer J. in his |ong and | earned
"essay’. | have quoted in extenso from his judgnent and al so

fromthe judgnent of the Constitution Bench in order to show
that the two views are irreconcilable and that | am bound to
followthe lawlaid down by the Constitution | Bench. Wth
respect I find nmyself in conplete agreenent with the views
expressed by the Constitution Bench. | amtherefore unable
to foll ow the decision of the Bench

| have discussed the general principles Ilaid down in
Raj endra Prasad’s case regarding the circunmstances that are
necessary for the inposition of the death sentence. Apart
frombeing unable to agree with the guidelines prescribed, |
am of the view that the general principles |laid down are not
the ratio decidendi of the case. The courts are not bound to
follow them Halsbury's Laws of England (3rd Ed. Vol. 22 at
p. 796) explains what ratio decidendi is. The enunciation of
the reason or principle on which a question before a court
has been decided is alone binding as a precedent. The
concrete decision alone is binding between the parties to
it, but it is the abstract ratio decidendi, ascertained on a
consideration of the judgment in relation to the subject
matter of the decision, which alone has the force of |aw and
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which, when it is clear what it was, is binding. Statenents
whi ch are not necessary to the decision, which go beyond the
occasion and lay dowmn a rule that is unnecessary for the
purpose in hand have no binding authority on another court,
though they may have sonme nerely persuasive efficacy.
Deci sions upon matters of fact are not binding on any ot her
court. This Court has held that precedents which enunciate
rules of law form the foundation of admnistration of
justice under our system (Tribhuvandas v. Ratilal).(2) It
has also been held in Anritsar Minicipality v. Hazara
Singh(3) that the decisions of even the highest court on
guestions of fact cannot be cited as precedents. Lord
Hal sbury in Quinn v. Leathenm(4) said that every judgnent
nust be read as applicable to the particular facts proved,
or assuned to be proved, 'since the generality of the
expressions which nmay be found there are not intended to be
expositions of the whole |aw, but governed and qualified by
the particular facts of the casein

(1) A I. 'R 1971 S& C 757.

(2) A1.R 1968 S C. 372=70Bom L. R 73.

(3) A 1. R 1975 S. C 1087

(4) 1901 A . 495. at p. 506
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whi ch such expressions arc to be found. The | earned Judge
proceeds To observe "....a case is only.an authority for
what it actually decides. | entirely -deny that it can be

quoted for a proposition that my seemto follow logically
fromit. The courts' are not bound by the observations in
deci si ons beyond the point actually decided. The courts can
say "W cannot know that the House of Lords would carry this
determ nation further than they have carried it". (per Best
C.J. in Fletcher v. Lord Sondes. (I)

Applying the principles above quoted, | wll now
proceed to find out what are the points-decided in the case
and to what extent it will be binding on courts. In Rajendra

Prasad’s case the three appeals in which death sentences
were inposed cane up before the Court for consideration of
the question whether the death sentence awarded should be
confirmed or not. After appreciation of the facts ‘of the
case the Court cane to the unaninous conclusion that the
concerned accused have been found guilty of the offence of
mur der and confirmed the convi cti on. Regar di ng the
i mposition of the death sentence the nmmjority was of the
view that there were no sufficient reasons for inmposingthe
extreme penalty while the minority differed  from that
concl usion. The principle that can be derived in the case is
that on the facts and circunstances established in the case
there are not 'sufficient reasons’ for imnposing the death
sentence. Only to this Ilimted extent if at all is the
deci sion binding on the courts. It is conmon know edge that
the facts are rarely simlar in two cases. The root of the
doctrine of precedent is that alike cases nmust be decided
alike. Only then it is possible to ensure that the court
bound by a previous case decides the new case in the sanme
way as the other court would have decided it. It is all a
guestion of probabilities, but the probability that a court
will decide a new case in the same way as would the court
whi ch decided one of the cases cited becones |ess and | ess
as the differences between the facts of the tw cases
i ncrease.

As every judgnent will have to be read as applicable to
the particular facts proved will refer to the facts found in
Raj endra Prasad’s case. The accused in Rajendra Prasad’' s
case a youngman after some years served in prison, was
rel eased on Gandhi Jayanti Day. Some mnor incident ignited




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 19

his latent feud and he stabbed Ram Bharosey and his friend
Mansukh several times and the latter succunbed. He was
sentenced to death by the Sessions Court which was confirnmed
by the H gh Court. This Court applying the canons which it
had laid down came to the conclusion that as nothing on
record suggested that Rajendra Prasad was beyond redenption
and the record does not

(1) [1826] 3 Bing. 501 at p. 560
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hint that such an attenpt was made inside the prison they
did not see any special reason to hang himout of corporea
exi stence. As pointed out wearlier |I amunable to subscribe
to the canons laid down in the case. The utnpst to which
this case can be considered as an authority is that if in
simlar circumstances when a person’'s latent feud gets
ignited and stabs two persons several times it would not
furnish special reasons for inflicting the extrene penalty.
In the second case relating to Kunjukunju the accused cut to
death the innocent-wife and the imraculate kids in the
secrecy of ~night. The trial court as well as the H gh Court
found it was a deliberate and cold bl ooded act perforned
with considerable brutality.  The majority expressed its
opinion that if the ~crine alone was the criterion the
sentence was proper but ~if the crimnal was the target it
was not proper. The Cr. P.C. requires the courts to take
into account the circunstances in which the crime was
conmitted, the particulars about the crimnal and al
rel evant circunstances relating to the comission of the
crime by the crimnal. The trial court is required to give
reasons and they are to be scrutinised by the H gh Court on
areference to it for confirmation of the death sentence.
The High Court also has to satisfy itself ~that there arc
special reasons for inflicting the extrenme penalty. The view
of the mmjority that the test should be whet her Janardanan
is a social security risk, altogether beyond salvage by
therapeutic life sentence is neither in accordance with the
requirenents of the & .P.C. nor law |laid down by thi's Court.
The deci sions of this Court. i nsi st not only 'on a
consi deration of the crimnal but also the nature ‘of the
crime and all other relevant circunstances. ~As the view
expressed in the case is not in conformty wth the
deci sions of this court it cannot be followed as a
precedent. At the nobst the decision my be taken as
authority that in sinmlar circunstances the cutting to death
of the innocent wife and the i mrmacul ate kids inthe secrecy
of the night may not anmount to special reasons as required
under the Cr.P.C. In the third appeal the appellant flung
the vessels over the division of which the wangle arose,
went inside the house, enmerged arned, picked up al
altercation eventuating the young man (whose age was around
18 or 20) stabbing to death three menbers of the other
branch of the famly. He chased and killed, excited by the
perverted sense of injustice at the partition. The nmjority
was of the view that it is illegal to award capital
puni shnent wi t hout consi deri ng the correctiona
possibilities inside the prison. The court was of the view
that although the crime was attended wth extraordinary
cruelty, the accused being young and mall eable are and their
reasonable prospect of reformation and absence of any
concl usi ve circunstance that the assailant is a habitua
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nurderer or given to chronic violence-these catena of
circunst ances bearing on the offender call for the |esser
sentence. Here again it is difficult to agree with the test
applied for it is not in conformty with the decisions of
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this Court or the requirenents of the law. If at all it may
be an authority only for the proposition that under
identical circunstances the stabbing of three persons by a
young man in an altercation when he was excited by a
perverted sense of injustice would not be special reasons
for awardi ng the extreme penalty.

In the case before us the facts are not identical with
any of the cases in the appeals. The appellant was rel eased
after undergoing a term of inprisonment for the nurder of
his wife. After release he lived with his cousin Hukam Si ngh
for about six nmonths. The wife and son objected. On the
ni ght of the occurrence when he was sl eeping with Desa Singh
son of Hukam Singh in the outer courtyard and three
daughters of Hukam Singh in the inner courtyard at about
m dni ght the petitioner got up, inflicted fatal injuries on
the son Desa Singh and the two daughters Durga Bai and
Veeran Bai and caused grievous injuries to Vidya Bai while
they were  sleeping. the trial court as well as the High
Court on ‘a consideration of the entire facts regarding the
crime and the crimnal cane to the conclusion that the
appel l ant-acted in a very cruel manner. The victinms had no
cause to suspect the intentions of the petitioner and went
to sleep. Taking advantage of the situation, when the
victinms could not defend, the appellant. killed three and
seriously wounded /'the fourth. The courts below rightly

characterised the of f ence as hei nous and in t he
circunstances of the case they were of the viewthat the
only appropriate sentence is the extrene penalty. | have no

hesitation in agreeing with that conclusion. The facts of
the case my have some resenblance to Kunjukunju case in
that the accused in that case cut his innocent wife and the
ki ds under the secrecy of the night. But the other
circunstances nanely his cold calculated and deliberate
murder of innocent children of Hukam Singh who had given
shelter to himwhen they were sleeping discloses that the
crine is an extrenely brutal and ~heinous one calling for
i nposition of death-sentence |  agree with the trial Court
and the Hi gh Court and find 'special reasons’ required for
i mposition of death has been clearly made out.

In the result | find nyself unable to-agree with the
reasoni ng or conclusion arrived at by this Court in Rajendra
Prasad’s case mainly on the ground that it is not in
conformity with the decision of the
1216
Constitutional Bench of this Court in Jagnohan’s case and
that the propositions laid down are not wthin the
conpetence of the Court. Though the decision ~cannot be
treated as a binding precedent yet as it is a decision of a
bench of this Court | direct the matter be placed before
Hon' bl e the Chief Justice for constituting a |larger bench to
deci de the case
P.B.R
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