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1. To put it in a nut shell, thethree questions that
broadly arise for consideration are :~1) the | egal status and
bi ndi ng nature of ’'State advi sed cane price’ , 2) the power of
the State Governnent to fix sugarcane price under the

provi sions of U P. Sugarcane (Regulation and Purchase) Act
1953 (hereinafter referred to as U P. Act) and 3) in case
such power exists and is exercised, whether the State | aw
fixing the price becones repugnant to the provisions of the
Central Law, nanely the Sugarcane Control Order of 1966
franmed under E.C. Act. As pointed out by Srikrishna, J. the
third question need not be answered in case no power to fix

the price is discernible fromthe provisions of the UP. Act
of 1953.
2.1 Turning to first question, | find no statutory basis

for the 'State advised cane price’ . The very expression

"advi sed’ connotes that the State advised price has no
statutory flavour. If the fixation has been done in exercise of
statutory power traceable to any provision in the UP.” Act, it
woul d be npbst inapt to describe it as 'advised price’ . The
statutorily fixed price can never take the form of “advice. It
bi nds, enforces obedi ence by providing for punishnent or

penal consequences and does not | ook for volition of the
persons concerned for its conpliance. But, that is not the
case here. Fromyear to year, the State Governnent has

been announcing the 'advised price’ in the hope and
expectation that the sugar factories in the private sector will
al so agree to pay that price. It is worth quoting a typica
order/comuni cation i ssued by the Government and the

Cane Conmi ssioner. The following is the conmunication

dt. 15.11.96 addressed by Principal Secretary to Govt. to the
Cane Conmi ssioner of U P. :-

"As is evident, that for every crushing season

State Advised Cane Prince is announced by the

State CGovernnent. Accordingly, | have been
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directed to informyou on the above subject, that
the State Advised Cane Price payable by all sugar
factories for the season 1996-97 has been fixed as

under :

a) For early maturing varieties at mll gate - 76.00

b) For general varieties at mll gate - 72.00
2. | have also been directed to informyou that

during crushing seasons 1996-97 the transport
deduction for cane supplied to the sugar factories
at their out centres will continue to be Rs.3/- per
qui nt al .

3. Above orders will be applicable for crushing
season 1996-97.

4. Please take immedi ate action in the above
matter."

(Sd.)
Princi pal Secretary
* k% * k% * k%

Ofice order dt.15.11.96 i ssued by Cane Comm ssioner, U. P.

"The State Advised Cane Price is announced by
the State Governnent for every crushing season
Keeping this in view, the sugar factories have
been payi ng cane price to the cane growers.
Accordingly, the State CGovernnent has announced
the State Advised Price payable by factories as

under :
a) For early maturing varieties at mll gate - 76.00
b) For general varieties at - mll| gate - 72.00"

The above price is for the mll gate and for supply
at outcentres. Transport deduction will be
separate

(Sd.)
Cane Comm ssioner, U P

The order of the Cane Commissioner is marked to

several officials, organisations and occupiers of sugar
factories.

2.2 Even in the counter-affidavits filed in the wit
petitions, no categorical stand has been taken by the
Government that the 'State advised price’ is the statutorily
fixed price which is legally binding on all concerned. On the
ot her hand, the averments in the counter-affidavit .give a fair
indication that it is nothing but advised price inits litera
sense. The followi ng excerpts fromthe counter-affidavit filed
inwit petition No. 36889 of 1996 (the correspondi ng G vi
Appeal No. being 460 of 1997) nmmke this position clear.

"So far as the State of U P. is concerned, there are

118 sugar mlls out of which 70 sugar mlls bel ong

to either the Sugar Corporation which is the

instrumentally of the State or the cooperative

sector in which the State CGovernnent has mgjor

share hol ding and only 48 sugar mlls belong to

private sector. Thus, the State Governnent is fully

justified in law to provide a price of sugarcane for

its own nmlls and since the private sugar factories

are also aware that the cane growers will not
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supply sugarcane at a lower price, they have al so
in the previous years agreed to pay the aforesaid
price w thout any objection. The State Advised

cane price also ensures that there is parity in the
price of sugarcane throughout the state and it
renoves the elenent of disparity in any manner."

kk*x Khk*k Kkkx

"It has already been stated above that since 1973
the policy of State Advised cane price is in

exi stence in the State of U P. and it is in existence
in all other sugar producing areas of the country.
The aforesaid policy has been invoked nerely for
the purposes of ensuring that the sugarcane
continues to be a cash crop and that the cane
growers do not resort to any other alternative
crop. It is for this purpose that the State
Government i ntervenes and advise a price which

is renmunerative and is conparable to the prices of
sugar in the State during the relevant period."

2.3 | may also refer to the order issued by the
CGovernment in the State of A P. where the provisions simlar
to U.P. Act exist and the avernments in the counter-affidavit
filed on behalf of the Governnent in Wit Petition 2876/99
(corresponding to SLP (c) 16851/01). The relevant
particulars of GOM5 No. 420 (Industries & Conmerce

(Sugar) Department) dated 4.12.98 are as foll ows :

"The Governnent of India has announced the

statutory MninmumPrice of Rs.527.00 per MT.

linked to a basic recovery of 8.5%to be paid by

the sugar factories to the cane suppliers, for the

year 1998-99.

2. In the context of ensuring payment of fair and
reasonabl e cane price to the farners, who

supply sugarcane to the sugar factories, the
CGovernment elicited the views of sugar cane

growers and nanagenent of sugar factories.

3. The Government after carefully examining the
views and various issues connected with it, it
accordingly advise all the sugar factories,

i ncl udi ng khandasari units, whether situated
within or outside the zone of sugar factories in
the State, to pay a mnimum price of

Rs. 652.50 per MT. linked to a basic recovery
of 8.5% or 19997-98 year’s price, whichever is
hi gher by each factory/khandaasari Unit for

the sugar cane purchased by it for the year
1998- 99 season as agai nst the statutory

m ni mum price of Rs.527.00 per MT. fixed by

the CGovernnment of India.

4, Al the sugar factories and khandasari units in
the State have to pay the State Advi sed cane

price w thout any nobnetary assistance from

the State Governnent. The payment of

sugar cane price shall be adjusted against the

ultimate price payabl e under price sharing

formul a under clause 5(A) of Sugarcane

(control) Order, 1966."

In the counter-affidavit, it is nmade clear "that the State
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Government only advised the sugar factories to pay certain
price to the cane suppliers which is fair and reasonable after
eliciting the views of the representatives of sugarcane
growers and nanagenents of sugar factories. It is not true
to state that the State Government have conpelled the

sugar factories to pay the SAP to cane suppliers but sugar
factories have to pay the purchase tax at Rs.60 per MT.'
Agai n at paragraph 7, it is stated in enphatic terns that the
State CGovernnent only advises the paynment of cane price

for the wel fare of sugar industry and cane growers. In fact,
in the course of argunments before the Hi gh Court, the

| ear ned Advocate CGeneral appearing for the State rightly

took the stand that the State advice price is not an

"I nposition'.

2.4 The stand taken by the State Governnents in the
cases previously decided by this Court, viz., Jaora Sugar
M1ls and SKG Sugars, which has been accepted by the

Court was that efforts were nade by the official nmachinery

of the State to convene the neetings and to arrive at an
agreed price which was notified as the State advised price.
Thus, the real basis for conpliance with the State advised
price is the agreenent but not its statutory authority or

bi ndi ng force. The apparent reason for not notifying the
price under the provisions of the statute, namely, U P. Act of
1953 seens to be the doubt cast on the State’'s power to fix
such price in the light of the observations nmade in Tika
Ranji’s case and, it may also be attributable to the
difficulty arising on account of |ack of «criteria or guidelines
under the Act and Rul es regarding fixation of price. Be that
as it may, the fact remains that the ’State advised price
cannot be said to have been fixed in purported exercise of
any statutory power and it cannot be el evated to the |evel of
a statutory price fixation order. The decisions of this Court
referred to supra did not hold that the State advised price is
a statutorily fixed price and is|legally binding on the sugar
factories on its own force. The observation in Jaora Sugar
MIlls case at paragraph 14 to the effect that "the price fixed
or agreed is a statutory price" does not nean that State

advi sed price was construed as statutorily determ ned price.
Apparently, the | earned Judges were referring to the two
concepts of price envisaged by the Sugar Control Order as

di scussed in paragraph 8 of the said decision. But, it does
not appear to have reference to the 'State Advised Price as
such. However, | would like to clarify that the question
posed by the Court at paragraph 12 i.e. "whether the State
Government had entered into such a contract™ is not

accurate and does not fit in with the actual decision in the
case.

2.5 In the light of ny conclusion that the State
Advi sed Price has no statutory basis and legal force, is it
necessary to strike down the orders comunicating the

State Advised Price? That is the next question. In ny

consi dered opinion, it is not necessary or appropriate to do
so. The State advised price, though |acking the sanction of
law and its conpliance cannot be ensured against the w Il of
the factory owner, it can still serve as a framework within
whi ch an agreed price over and above the mninumprice

fixed under the Central Control Order can be brought about.
The | aw does not prohibit the concerned authorities of the
State CGovernnent from advising or reconmending a price

for adoption by the sugar factories. The authorities
entrusted with the various functions under the Act conceived
in the interests of both growers and producers can certainly
play a role, as has been pointed out in Jaora Sugar MIlIs

in bringing the parties to a negotiating table and forging a
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nmutual settlenent |eading to the paynent of the State

advi sed price. The very fixation of State advised price

cannot be legally faulted so long as its conpliance is ensured
by a voluntary process by which the State advised price can
very well beconme an agreed price.

3.1 The next and nore inportant controversy is about
the State Governnent’s power to fix the price. Such power

is traced to Section 16 of the U P. Act by the | earned counse
appearing for the State and t he Cooperative Cane Unions.

There is alnmost a sinmilar provision in the corresponding
enactments in force in the States of Andhra Pradesh, Punjab
and Haryana. In Bihar and Tam | nadu, there is no such
provision. In fact, Section 42 of the Bihar Act |ays down that
the minimum price determ ned under the Act shall not

exceed the mnimum price payabl e under any |aw for the

time being in force.

It would suffice to confine the discussion to the

provisions of U P. Act. Section 16 of U P. Act carries the
headi ng ' Regulati on-of purchase and supply of cane in the
reserved ‘and assigned areas’ . Sub-Section(1l) enmpowers the
State CGovernment, "for the purpose of nmaintaining

supplies", to regulate (a) "the distribution, sale or purchase
of cane in any reserved or assigned area" and (b) "purchase

of cane in any area other than a reserved or assigned area".
After thus | aying dow the broad paraneters of regulatory
power, it is followed by sub-Section (2) spelling out the
specific areas to which such power can extend. The fixation

of price of cane is not one of them However, sub-Section(2)
does not exhaust the field of operation of the regulatory
power. The price fixation could still cone under the
generality of the power reserved under sub-Section (1). It is
contended with nuch force that the power to regul ate the

sal e or purchase of sugarcane conprehends within its scope
the power to fix the price of sugarcane. The w de neani ng
given to the expression 'regulate’ in various cases coupled
with the fact that price is an essential conmponent of sale is
har ped upon to preserve the power ‘of the State Governnent

to fix the price. Mat hur, J. has al so highlighted the fact that
the fixation of a rermunerative price for sugarcane supplied
to factories would go a long way in acconplishing the

obj ective of mmintaining supplies. The peculiarities

associ ated with harvesting and marketi ng of sugarcane have
been pointed out. The need to protect the interests of

sugar cane growers has al so been stressed. These are no

doubt wei ghty considerations which go to support the
argunent that the regulatory power can extend to fixation of
price of sugarcane supplied to the factories. But, there are
equal ly weighty factors which persuade me to hold, in
concurrence with the view expressed by Srikrishna, J, that

the regul atory power under Section 16 does not extend to
price fixation.

3.2 Nunmber of cases were cited at the bar to buttress
the argunent that the inmport of the word 'regulatory’ \i's wde
and expansive enough to cover price fixation. It was noticed
in nmore than one case (for eg. Jiyajirao Cotton MIls Vs.

M P. Electricity Board [(1989) Suppl. 2 SCC 52]) that

the expression '"regulate’ has no precise or fixed connotation
and that it has different shades of meaning. There is no

doubt that it is a word of broad inmport. Its width and

content may vary according to the contextual setting in

whi ch the expression occurs. The schene and thrust of the
provi sions of the relevant statute, the objective of

| egislation, the legislative intent gathered from the

| egislative history and the run of the provisions contained in
the enactment can all be taken into account while




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

11

appreciating the correct neaning of the expression 'regul ate’
in a particular statute. | agree with Srikrishna, J. that the
decision in Tika Ranji’s case is the main hurdle for giving
an amplified meaning to the expression 'regulate’ so as to
cover price fixation. After giving anxious consideration to the
issue, | find it difficult to distinguish the judgment in the
manner in which it was sought to be done by the |earned
counsel appearing for the State and the Uni on of cane
growers. Though the Constitution Bench did not directly dea
with the question of interpretation of Section 16 vis-‘-vis
the power of price fixation, going by the observations nade
therein and the basis of reasoning adopted to arrive at the
concl usion that there was no repugnancy, it is fairly clear
that the Constitution Bench negatived the existence of any
provi si on enpowering the State Governnment to fix the price.
The Court in addition observed that factually, there was no
fixation of mininumprice by the State GCovernnent. On a
conparative analysis of the provisions, this Court found no
repugnancy between the inpugned Act (U.P. Act of 1953)

and the Sugarcane Control Order of 1955. The provisions

were held to be nutually exclusive and did not inpinge upon
each other. It is appropriateto refer to the rel evant
observati ons made and the reasons given by the

Constitution Bench which-are crucial. Wile dealing with the
point No.1, i.e., whether the U P. Act of 1953 had trenched
upon the subject of notified industries falling within the
exclusive domain of Parlianent, this Court noticed that the
provisions in the repealed U P. Act 1 of 1938 dealing with
the m ninum price of sugarcane were del eted. The foll ow ng
observations may be noticed:

"Even the power reserved to the State Governnent to

fix the m nimum prices of sugarcane under Chapter 5 of U P.
Act 1 of 1938 was deleted fromthe i npugned Act, the sane
bei ng exercised by the Centre under C ause (3) of Sugar and
GQur Control Order, 1950 issued by it in exercise of the
powers conferred under Section 3 of ‘Act 24 of 1946."

"The prices fixed by the Centre were adopted by the

State and the only thing which the State Gover nnent

requi red under Rule 94 was that the occupier of a factory or
the purchasi ng agent shoul d cause to be put up at each

pur chasi ng centre a notice show ng the m ni mum price of

cane fixed by the Governnent neaning thereby the Centre.”
Again it was observed in the next para: "the only provision
whi ch was retained by the State Governnment in the

i mpugned Act for the protection of the sugarcane growers

was that contained in Section 17 which provided for the
paynment of price of the sugarcane by the occupier of a
factory to the sugarcane growers. It could be recovered from
such occupier as if it were an arrear of |and revenue. This
conpari son goes to show that the inpugned Act nainly
confined itself to the regulation of the supply and purchase
of sugarcane required for use in sugar factories\005.."

3.3 Turning then to the question of repugnancy (point
No. 2), the Court after clarifying that both the Parlianment and
the U P. State Legislature had the concurrent power of

| egi sl ation under Entry 33 of the List Ill inregard to
sugar cane, found no repugnancy between the Central and

State legislations. Central to the reasoning of the case are
the follow ng observations :

"As we have noted above, the U P. State

Government did not at all provide for the

fixation of mnimumprices for sugarcane nor

did it provide for the regulation of novenent

of sugarcane as was done by the Centra

CGovernment in Clauses (3) and (4) of the
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Sugar cane Control Order, 1955.

The inmpugned Act did not make any

provision for the sane and the only provision
in regard to the price of sugarcane which was
to be found in the U P. Sugarcane Rul es,

1954, was contained in R 94 which provided
that a notice of suitable size in clear bold
i nes showi ng the mininmum price of cane

fixed by the Government and the rates at

whi ch the cane is being purchased by the
centre was to be put up by an occupier of a
factory or the purchasing agent as the case
may be at each purchasing centre. (enphasis
suppl i ed)

The price of cane fixed by Government here
only nmeant the price fixed by the appropriate
Gover nment which woul d be the Central
CGovernment ,under Cl ause (3) of the

Sugar cane Control Order, 1955, because in
fact the U P. State Covernment never fixed
the price of sugarcane to be purchased by
thefactorieS.*****************
* * % * * * * * * * % * * * * * * * * * * * * *
The provisions thus nmade by the Sugarcane
Control Order, 1955, did not find their place
either in the inpugned Act or the Rules mmde
t hereunder or the U P. Sugarcane Regul ation
of Supply and Purchase Order, 1954, and the
provi sion contained in Section 17 of the

i mpugned Act in regard to the paynent of
sugar cane price and recovery thereof as if it
was an arrear of land revenue did not find its
pl ace in the Sugarcane Control Order, 1955.
These provisions, therefore, were nutually
excl usive and did not inpinge upon each

ot her there being thus no trenching upon the
field of one Legislature by the other."

3.4 No doubt, the content of regul atory power under
Section 16 was not discussed by the Constitution Bench

But, as viewed by Srikrishna, J., the observati ons made by
the Court necessarily suggest that the State Government

was not invested with the power to fix the price of
sugarcane. It was argued that the question of repugnancy

was considered fromthe stand point of m nimum price but

not the price in general. | find it difficult to accept this
contention. The tenor of discussion nore especially the
observations extracted supra woul d unm stakably indicate
that the Constitution Bench did not consider the question of
repugnancy only from such narrow angle but it was

consi dered in the broader perspective of the provisions
relating to price and the exercise of power of price fixation
by the State Govt. No particular significance can be
attached to the use of the expression 'mnimumoprice’ in the
j udgrment of Constitution Bench because in one sense, the
price ordained to be paid by the State governnment, wll
become m nimum price. In another sense, it may be a nore
remunerative or higher price than what is fixed by the
Central Governnent.

3.5 On a careful reading and anal ysis of the judgment,
| aminclined to think that the Constitution Bench did not
di scern any power to fix the price under the Act. |If under

Section 16, the power to fix price was to be inferred, | have
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no doubt that the Constitution Bench woul d have paused

and considered the effect of it on repugnancy. It is only on
the prenise that there was no such provision, the Court
recorded its conclusion on the issue of repugnancy. In other
words, the Court proceeded on the basis that the subject of
price fixation\027m ni mum or otherw se was not dealt with by
U P. Act of 1953. It is also not possible to distinguish the
deci sion on the ground that what was uppernost in the m nd

of the Constitution Bench was the factual non fixation of the
price by the State CGovernment but not the power to fix the
price. 1t was on both aspects. Even if the Constitution
Bench recorded its conclusion on the question of repugnancy

wi t hout specifically considering Section 16 and the power to
regul ate the price that could possibly flow therefrom this
coordi nate Constitution Bench cannot express a contrary
view at this distance of tine.

3.6 In-any case, apart fromwhat was held in Tika
Ranji’s case, there are certain features and indicators

di scernible fromthe scheme of the U P. Act and the

| egi slative history which lead to the irresistible conclusion
that price regulation was not within the contenplation of the
Act. In contrast to the preanble of the predecessor Act,
nanely, the U. P. Sugar Factories Control Act, 1938 (as
amended by Act 16 of 1952) the expression 'to regulate the
price of the sugarcane’ has been onitted. Then, the specific
provi sion contained in the earlier Act (Section 21 of U P. Act
1 of 1938) conferring power on the State Governnent to fix

m ni mum price and Section 22A enpowering the State

CGovernment to direct paynment of additional price was

omtted, the reason for such om ssion being the

promul gation of the Sugar and Gur control O der, 1950 by

the Central Governnent, as noticed by this Court in Tika
Ramji’'s case. Having omtted to reenact those provisions, if
the U.P. legislature wanted to retain the power to fix higher
price over and above the mnimumfixed by the Centra
Covernment, it is reasonable to expect the legislature to
nmake a specific provision to that (effect rather than leaving it
to the general regulatory power under Section 16 to take

care of it. It cannot be gainsaid that the power to fix the
price and to regul ate deal i ngs between the parties
accordingly is a matter of great inportance. Wen a paralle
legislation in the Central field was in operation in regard to
price fixation, the State |egislature would not have omtted
to enact the specific provision enpowering the Gover nnent

to fix the price higher than the m ninum | evel prescribed by
that legislation if that was the intention of the |egislature.
Such provi sion woul d have contai ned norns, criteria or

gui del i nes governing the higher price fixation or at |east |eft
themto be prescribed by Rules. This is also one of the
factors which persuades ne to think that the price fixation in
the guise of regul atory power under Section 16 was not

within the contenplation of the U P. State Legislature
Srikrishna, J. has also referred to this aspect in his
judgrment. The | earned Judge’ s observations in this behalf

are quite pertinent. The conspi cuous absence of a specific
provision relating to price fixation nust be viewed in the
back drop of legislative history and the parallel centra

| egi sl ation operating in the field. Both the external and
internal aids to construction reasonably point to the
conclusion that price regulation was not within the

contenpl ation of State legislature. In fact, that aspect was

consciously left out. Above all, the observations in Tika
Ranji’s case cannot be expl ained away by clear cut
di stingui shing features as discussed earlier. | am therefore,

of the view that Section 16 of the U P. Act 1953 cannot be
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so construed as to confer the power on the State
CGovernment to fix the price. Section 17 of the Act and the
Rul es are only provisions to ensure pronpt paynent of price

and to provide for recovery in case of default. It is only to
this extent a provision exists in regard to price.
4 | agree with Srikrishna, J, that there is no need to

deci de the constitutional question whether the fixation of
price by the State Governnment clashes with the provisions of
Sugar Control Order 1966 pronul gated under the Essentia
Conmodities Act. As and when the legislation is enacted by
the State and the price is fixed by the State CGovernnent or

ot her designated authority in terns of such statutory
provision, the need may arise to test the validity of such
provisions in the light of Article 254 of the Constitution. It is
a well settled practice of this Court not to render a decision
on a constitutional issue on hypothetical basis or in
anticipation of future lLaw, especially when the Union of India

is not a party to these proceedings. |, therefore, express no
view on the Constitutional issue relatable to Article 254.
5.1 Havi ng consi dered the nmain points at issue,

certain aspects concerning the inter-relation between
Agreenents and State advised price and the role of State
machinery in this regard need to be dealt with. The ratio of
certain decisions of this Court cited at Bar in a bid to inpart
binding force to the State advised price should al so be
consi der ed.

5.2 First, | would like to clarify that the signing of an
agreenent incorporating the State recomrended Price

shoul d not cloud the issue whether the State Governnent

has statutory authority to fix such price. I agree with
Srikrishna, J. that the existence or otherw se of an

agreenment is not determ native of the crucial controversy
relating to the power of the State Legislature or its delegate
If there is no authority to fix the price, the fact that the
Agreenent is entered into adopting the ' State advised price
does not inpart statutory basis to such price. On the other
hand, if there is power under the Statute and such power

has been denonstrably exercised by the State, there is no

need to have recourse to the agreenment to sustain the

power. It needs to be clarified here that once the

agreement is arrived at or executed, the price specified
therein, even if it be 'State advised price', has to be paid
irrespective of the question whether such price has statutory
flavour. At the same time, it must be made clear, as

poi nted out by Mathur, J., that the agreenent cannot be

said to have been vitiated on the ground of statutory

conpul sion for the reason that the statutorily fixed price is
incorporated into the agreenent. A fortiori, the agreenent
giving effect to the State advised price is perfectly valid and
enforceabl e unless any vitiating factors under the law of
contract are established. | would however |ike to nake it
clear that the State CGovernnment or its agents cannot conpel

or coerce the sugar factories to enter into agreenents to

pay to the growers the 'State Advised Price’, even though it
has no statutory power to fix the price. In the absence of
such statutory authority, the only course left open to it to
ensure higher price to the farners is to strive to evolve an
agreement on price by way of consensus. In such a case

the State advised price can enter into the terns of

agreement. Such mnutual agreenent should be the result of

negoti ati ons and voluntary acceptance. |n sone of the
decisions, it has been said that agreed price is the 'State
Advised Price’. It may or nay not be always so. It depends

on the fact whether voluntary agreenent as regards the
price has been arrived at or not. The super-inposition of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 11

State Specified Price into the terns of the agreenent by
neans of an unilateral action on the part of the Governnent
does not obviously pass the nuster of agreed price. In
short, an agreement cannot be forced on the parties in the
absence of statutory backing, though the State machinery

can play a role to evol ve an agreement through a voluntary
process.

6.1 The next point which needs to be clarified is that
the judgnents in Jaora Sugar MIls case and S. K G

Sugars case relied on by Mathur, J. are of little assistance
in answering the crucial issues arising in the present case.
As rightly pointed out by Srikrishna, J., in those cases it was
found as a matter of fact that there existed valid consensua
agreenments between the factories and the sugarcane

growers. It may be that the official nachinery was
instrumental in bringing about such agreenents, but that is
an immaterial factor. Once the agreenment is entered into

the price specified therein (whether equivalent to State

advi sed price or otherwise), is liable to be paid wthout
rai si ng further questions.

6.2 No support-can be drawn even from the decision
i n Maharashtra Raj ya Sahakari ~Shakkar Kharkhana

Sangh’s case. The following are the observations of R M
Sahai, J. at para 21 :-

"\ 005..the Central /Governnent did not fix any

maxi mum price obviously because the conditions

in the agricultural sector differed fromState to

State. Therefore, it having fixed a mnimum price

expects the State to offer rermunerative price to its
cultivators. In a controlled econony, the price

fixation machinery is to be determ ned by the

Government or under the 1966 Order in the

manner provi ded therein\005.."

The observations nust be confined to the facts and the
i ssue arising therein. The distinguishing feature in that case,
as pointed out by Srikrishna, J., (is that the bye-laws of the
co-operative society enpowered the State Governnent to
determ ne the price of the sugarcane to be paid to the
menbers so |l ong as the | oans advanced to the co-operative
society were not fully paid. It is this bye-law that
enpowered the State Government to fix the price. No
guestion arose in that case regarding interpretation of
Section 16 of U P. Sugarcane Act or the conflict between the
State and Central |aw
7. Now, a Summary of concl usions

1) The State Advised Price has no statutory flavour
It is not fixed or purportedly fixed in exercise of

any statutory power. It is only persuasive or
recommendatory in nature. The sugar factories

cannot be conpelled or coerced to pay that price

by taki ng any steps not sanctioned by | aw.

2) The U.P. Sugarcane (Regul ation of Supply and
Purchase) Act, 1953 does not confer the power on

the state government to fix the price of

sugar cane. Such power cannot be spelt out from
section 16.

3) In view of conclusions (1) and (2) it is not
necessary to express any opinion on the
constitutional issue of repugnancy between the
central and the state law. The finding recorded on
this aspect by the All ahabad H gh Court in wit
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petition No. 36889 of 1996 is set aside. That
guestion of lawis left open

4) The wit or direction issued in sone of the wit
petitions to 'enforce’ the State Advised Price
irrespective of the consent of the occupier of sugar
factory is declared illegal and hereby set aside.

5) Al t hough the State Advised Price has no sanction
of law, the action of the State governnent in
notifying the State Advised Price and advising the
sugar factories to conply with the sane is not per
se illegal. The State Advised Price can serve as the
framework within which the agreenent as to price

can be reached between the cane growers and the
sugar producers. Therefore, the orders issued by

the state governnent / Cane Commi ssi oner

conmuni cating the fixation of State Advised Price
need not be set aside.

6) There is no | egal taboo against the State
government nachinery playing a role in evolving
an agreement between the cane growers and the
sugar producers as to the price, wthout adopting
any coercive nethods.

7) Once the occupi er of sugar factory reaches an
agreement with the cane grower \026 nay be on the

per suasi on of the state authorities, to pay the

price equivalent to State Advised Price either by
executing a fornal agreenent in this behalf or

ot herwi se, the occupier of the factory i's bound to
pay such price and in case of default it can be
recovered by the State authorities by coercive
process laid down in the statute:

8) Whet her or not there is an agreenment to pay
particular price is a question of fact. In the
absence of express agreenment, it is not
impermissible to | ook into other evidence, if there
is a dispute on the question of the price agreed to
be paid.

The writ petitions and transferred cases shall be

di sposed of by the respective H gh Courts de novo in the
[ight of the declaration of |aw and the observations made
above. Accordingly Civil Appeals/S.L.Ps. other than those
mentioned in the |ast paragraph stand di sposed of.
However, |.A Nos. 13-14 in C A Nos.3512-3513 of

1997, S.L.P.(C) Nos. 948 of 2003 and 1363 of 2002 ari sing
out of interimorders and C. A Nos.1639-1645 of 1999

relating to recovery of agreed price are dism ssed. Contenpt

case to be posted before the appropriate Bench




