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1. Thi s judgnent shall dispose off Civil Appeal No. 2565 of
2005 directed against’ the judgnent of the H gh Court of Bonbay
in Wit Petition No. 1414 of 2004 dated 29.06.2006 and Ci vi
Appeal No. 7574 of 2005 directed against the judgment of the

H gh Court of Uttaranchal at Nainital in Gvil Msc. Wit
Petition No. 606(M B) of 2002 dated 17.10.2003. The point

i nvol ved bei ng the sane, the appeals are disposed off by a
common order.

2. By the inpugned Judgnents the Hgh Court of Bombay and
Ut taranchal have upheld the vires and constitutionality of

SEBI (Stock Brokers and Sub Brokers) Rul es and Regul ati ons,
1992 (for short \023the Rules & Regul ations of 1992). The facts
are taken from Civil Appeal No. 2565 of 2005. Although in the
wit petition several other points were also taken but at the
time of argunment before the High Court, the |earned counse
appearing for the wit petitioners confined his subm ssions to
the question of vires of the rules and regulations only.

3. Principal challenge to the Rules & Regul ations of 1992 is
based on the contention that the Rules & Regul ations were not

| ai d before each Houses of the Parlianment as mandated by

Section 31 of the Securities and Exchange Board of India Act,
1992 (for short \023the Securities and Exchange Act). It wll
therefore be essential to reproduce Section 31 of the said Act

as the entire argunment is placed on the requirenent of the

said Section. Section 31 reads as under

"Rul es and regulations to be laid before
Parliament.--Every rule and every regul ati on
made under this Act shall be laid, as soon
as may be after it is nade, before each
House of Parliament, while it is in session
for a total period of thirty days which may
be conprised in one session or in two or
nore successive sessions, and if, before the
expiry of the session imediately follow ng
the session or the successive sessions

af oresai d, both Houses agree in making any
nodi fication in the rule of regulation or
bot h Houses agree that the rule or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

7

regul ati on should not be made, the rule or
regul ation shall thereafter have effect only
in such nodified formor be of no effect, as
the case may be; so, however, that any such
nodi fication or annul nent shall be wi thout
prejudice to the validity of anything

previ ously done under that rule or

regul ation."

4. SEBI is a regulatory body which has been established
under the SEBI Act with the objective of protecting the
interest of investors in the securities and of pronpting the
devel opnent of and to regulate, the securities market and for
matters connected therewith or incidental thereto. Under
Section 29 of the SEBI Act, the Central Governnent is
enmpowered to frame rules for carrying out the purposes of the
Act. Under Section 30 of the SEBI Act, the SEBI is enpowered
to frame regulations consistent - with the SEBI Act and the
rul es made thereunder to carry out the purposes of the Act.
Section 31 of the SEBlI Act, however, provides that every rule
and regul ati on nade under the Act would be required to be laid
bef ore each House of the Parlianent, while it is in session,
for a total period of 30 days which may conprise in one
session or two or nore successive sessions. It is further
provided therein that if after such | aying, both the houses
agree that the rules/regul ati ons shoul'd not be nmade then the
same woul d be of no effect. In case, if both the Houses agree
in maki ng any nodification in the said rules or regul ations,
then the rules or regulations shall have effect only in such
nodi fied form However, any such nodification or annul nent
shal |l be without prejudice to the validity of any act

previ ously done under that rule or regulation

5. Bef ore proceeding further, it may be mentioned that under
Regul ation 10 of the SEBI Act, 1992, the Registration fee is

| evied on the annual turnover of the stock brokers and sub
brokers. Levy of turnover fee as well as the vires of

Regul ation 10 was challenged in different high courts by
filing wit petitions soon after the said regulation came into
force. In a transfer petition filed by the SEBI before this
Court for consolidating the said cases, this Court had
transferred one such petition fromthe Bonbay Hi gh Court to
this Court while staying the other cases pending before the
various high courts. After hearing the said case, this Court
uphel d the vires of Regul ation 10 of SEBI Regulation as well
as the levy of turnover fee. This Court while deciding the
said case, had also taken into consideration the \023Bhatt
Conmittee report\024 which had been subnmtted by an expert
conmittee constituted by SEBI to exam ne the issue of turnover
fee. This is reported as 2001 (3) SCC 482, BSE Brokers Forum
Bonbay and others V. SEBI. On the basis of the judgnent
rendered by this Court, all other simlar wit petitions
pending in the various high courts were di sposed off. Having
failed in their challenge to the levy of turnover fee, the

br okers and sub brokers have been repeatedly filing petitions
on one or other grounds while their actual grievance is the
turnover fee inposed by the Regulation 10 which has been
upheld by this Court. In the wit petition fromwhich the
present appeal arises, simlar attenpt has been nade.

6. In the present case, rules and regulations in question
were laid on the table of the Lok Sabha on 27.11.1992 while on
the table of the Rajya Sabha on 16.12.1992. The copies of the
proceedi ngs in both the Houses showing the tabling of the said
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rul es and regulations in both the Houses have been annexed.
Both the Houses were adjourned sine die on 23.12.1992 and

| ater on prolonged. New session of both the Houses of
Parliament started on 22.2.1993. It is subnitted on behalf of
the appellant that the rules and regulations in question are
ultra vires on the ground that they were not |aid before both
the Houses for a total period of 30 days, as required under
Section 31.

7. It is submitted on behalf of the appellants that all the
proceedi ngs pending in both the Houses | apsed after the

adj our nnent of the House sine die and since the rules and
regul ations were not re-laid either in the Lok Sabha or in the
Raj ya Sabha after the calling of the new session, the
procedure nandated under Section 31 of the SEBI Act was not
conplied with. It is also submtted that, for these reasons
the rules and regulations were illegal and ultra vires of the
SEBlI Act as also the provision of the Constitution of India
and consequently all the actions, orders and directions issued
by the respondent agai nst the petitioner under the said rules
and regulations were illegal and |iable to be quashed.

8. It is inmportant to nention here that the laying of the
rul es/regul ati ons framed under a particular statute for a
specific period which that particular statute may warrant is
governed by the Rul es of Procedure and Conduct of Business in
Lok Sabha given in Parlianmentary Procedure Vol une 2, page
1107. The Rule 234 of the said Rules which is relevant in the
present case is reproduced hereunder: -

\023Rul e 234. Layi ng of Regulations, Rule etc.

on table:

(1) Where a regulation, rule, sub rule,

bye laws etc. framed in pursuance

of the Constitution or of

Legi sl ative functions del egated by

parliament to a subordinate

Authority is laid before the House,

the period specified in the

Constitution or the relevant Act

for which it is required to be laid

shal | be conpl eted before the House

is adjourned sine-die and | ater

prorogued unl ess ot herw se provided

in the constitution or the rel evant

Act

(2) Where the specified period is not

so conpl eted, the regulation, rule,

sub rule, bye law etc. shall be re-

laid in the succeedi ng session or

sessions until the said period is

conpl eted in one session.\024

9. Fromthe perusal of the above nmentioned rule, it is clear
that Rule 234 (1) is applicable in the facts and circunstances
of the present case. Werever the period required to be

conpl eted under the statute under which a rule or regul ation
may have been framed has to be conpleted in one session only,
sub clause 2 of Rule 234 would not apply. 1In the present

case, the rules and regul ations in question have been franed
under Section 31 of the SEBI Act. The said Section of the
SEBlI Act clearly provides that the requisite period of 30 days
for which a rule or regulation franed under the Act is
required to be laid before the Houses may be conpleted in one
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session or in two or nobre successive sessions. It further
provides that if both the Houses agree to nake any

nodi fication or reject the said rule/regulation then the

rul e/regul ation woul d be enforced in the said nodified form or
woul d be annull ed in accordance with the decision of the
Houses.

10. In addition to the above, Rule 234 of Rules of Procedure
of Conduct of Business in Lok Sabha has been further clarified
in para 2.4 of the Book of Parlianentary Procedure Vol ume 2,
page 1701 where it has been clearly stated as under: -

\0232.4 Were a statue provides that the Rule
franmed thereunder shoul d be laid on the

table for a certain period which may be
conprised in one session or two or nore
sessions, it is not necessary for the Rul es

to be formally re-laid in the next session

in order to conplete the prescribed period.\024

11. We do not find any substance in-the subm ssion made by
the Counsel for the appellant. Section 31 pernits the

requi site period of 30 days to be conpleted in one or nore
sessions. As per Rule 234 of the Rules of Procedure and
Conduct of Business in Lok Sabha, the rules were required to
be pl aced before both the Houses of Parlianent for a specified
period and if the House is adjourned sine die and |ater
prorogued, the procedure has to be conpleted in one or nore
sessions, unless otherw se provi ded under the Constitution or
the relevant Act. |In the present case, Section 31
specifically provides that the Bill ‘has to be placed before
both the Houses for a period of ‘thirty days which may be
conprised in one session or in two or nbre successive
sessions. The regulation, rule, sub-rule, bye |law etc. have
to be re-laid in the succeedi ng session or sessions until the
said period is conpleted in one session. Rule 234, as noted
above, has been clarified by para 2.4 of the Book of
Parlianmentary Procedure. Were the statute provides that the
rule franmed thereunder should be laid on the table for a
certain period which may be conprised in one session or two or
nore sessions, it is not necessary for the rules to be
fornmerly re-laid in the next session in order to conmplete the
prescribed period. Section 31 pernmits the requisite period of
30 days in one or nore sessions. There was no necessity to
re-lay the rules before the Parlianent in the next session as
per parlianentary procedure.

12. This position has been further clarified by the Rajya
Sabha Secretariat in its letter dated 9.10.2002 wherein the
Secretariat has clarified that in the case of rules and

regul ations in question under Section 31 of the SEBI Act, no
rel ayi ng was necessary as the statute permtted the requisite
peri od of 30 days to be conpleted in one or nore sessions and
therefore, the rules/regulations in question after having been
initially laid are deenmed to lie in the succeedi ng sessions
till the specified period is conpleted. Besides this the
Mnistry of parlianentary Affairs vide its letter dated

9.10. 2002 further clarified that no nodification/rejection of
the regul ations and rules in question was done by either

House. The requirement of Section 31 of the SEBI Act has been
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met with, the rules and regul ations in question cannot be
declared ultra vires on this ground.

13. This apart the issue relating to the |aying down of

rul es/regul ati ons on the table of the Houses for the period
provi ded under the statute under which they are so framed has
been dealt with by this Court in various cases. Sone of these
cases are Jan Mohammad Noor Mhammad Bagban V. The State of
Gujarat & Another, 1966 (1) SCR 505, Ms. Atlas Cycle
Industries Limted & Gthers V. The State of Haryana, 1979 (2)
SCC 196, Hukum Chand V. Union of India, 1972 (2) SCC 601, and
Bank of India etc. etc. V. OP. Swarnakar & Qthers etc. etc.,
2003 (2) SCC 721. In a recent judgnent, this Court followed
the viewtaken in Ms. Atlas Cycle Industries Linited\022s case
(supra) and Prohibition & Excise Suptd., A P. & Os. V. Toddy
Tappers Cooperative Society, Mirredpally and G hers, 2003 (12)

SCC 738.
14. In all” these cases, the issue relating to | aying down and
interpretation of the said regul ati on was exam ned. It has

been held in all these cases that the laying of the rule

bef ore both the Houses of Parliament is nmerely a directory
rul e and not mandatory. |In the Case of O P. Swarnakar &

O hers (Supra), the provision providing for laying the rules
before the Legislative was exactly simlar to Section 31 of
the SEBI Act. It was also held by this Court that the said
provi sion was directory and not mandatory. The non-conpliance
with the laying of the rule before the Parlianent was not a
sufficient ground to declare the rules/regul ations framed
under the statute as to be ultravires. In Toddy Tappers
Cooperative Society\022s case (supra) Hon\022ble M. Justice Sinha
in his concurring judgnment follow ng the decision in Atlas
Cycle Industries Limted\022s case (supra) and Quarry Omners\022
Association V. State of Bihar, 2000 (8) SCC 655 and vari ous
ot her judgnents, distinguishing the judgment in Union of India
V. National Hydroel ectric Power Corporation Limted, 2001 (6)
SCC 307, (which has been relied upon by counsel for the
appel | ant before us as well) has held as under: -

\ 023The sai d observations, thus, nust be held to be

confined to the fact of the matter obtaining

therein. In that case it was found as of fact

that the rule had never been placed before the

Legi sl ature and, thus, there was even no

substantial conpliance with the |aw. The Bench

however, did not consider the effect of the

directory nature of such a provision, in the

light of the decision of this Court in Atlas

Cycle Industries (supra) and Quarry Omners’

Associ ation (supra). The Court further did not

notice the difference between the expressions

"approval’ and 'permission’. Section 16 of the

Water Act, construction whereof was in question

did not use the expression 'prior approval’. The

word *approval’ indicates an Act which has

al ready been nmade and is required to be approved

whereas in the case of 'perm ssion’, the

situation would be different. This aspect of the

matter has been considered by this Court in H gh

Court of Judicature for Rajasthan v. P.P. Singh

and Anr, 2003 (4) SCC 239 stating : (SCC p. 255,

para 40)

"40. When an approval is required, an

action holds good. Only if it is

di sapproved it losses its force. Only

when a permission is required, the
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deci si on does not becone effective til
perm ssion is obtained. (See U.P. Avas
Evam Vi kas Pari shad and Anr. v. Friends
Coop. Housing Society Ltd and Anr.

[ (1995) Supp (3) SCC 456], In the

i nstant case both the af orenenti oned
requi renents have been fulfilled."

15. It was observed that provision was nerely directory and
not mandatory and even if the rules were not laid before the
House at all even then the non-conpliance with the |aying down
of the rules before the Parlianent could not be a ground to
declare the rul es/regul ations franmed under the statute as

ultra vires.

16. Al t hough in the present-case the rules were laid before
both the Houses as required under Section 31, as discussed in
the earlier paragraph of the judgnment but even if it is
assuned that the rul es/regul ations in question did not

conpl ete the requisite period of 30 days, the provisions of
Section 31 of the SEBI Act not being mandatory and nerely
directory, as has been held by this Court in the

af orementi oned cases, the rules/regulations cannot be held to
be ultra vires on the ground of non-conpletion of 30 days
period after laying of the rules before both the Houses of

Par | i ament .

17. Respondents wiith their reply have placed on record the
three judgments of Delhi H gh Court in CAP No. 2942 of 2003
dated 18.9.2002, CW No. 6920 of 2003 dated 3.11.2003 and CWP
No. 2876 of 2001 dated 22.2.2002, wherein a challenge was
raised to the rules and regul ati ons under chall enge was

rej ected. Counsel for the appel l'ant appearing before us had
al so appeared before the Del hi- H'gh Court in the said wit
petition. In CAP No. 6920 of 2003, counsel who is appearing
for the appellant in the present case had appeared befare the
Hi gh Court of Delhi as well. This wit petition was di snissed
by the Hi gh Court by inposing cost of Rs.15,000/- by observing
t hus: -

\ 0230nce the Regul ations are declared to have

been validly nade, then, it is not open to

argue that it was not exam ned froma

particul ar angle and, therefore, the Court

shoul d examne it again. It is not

appropriate to ask the Court to presumne that

the Court while exanmi ning the matter was not

awar e about the provisions contained in | aw

and, nore particularly, when the Division

Bench of this Court had exam ned the matter

fromthe sanme angle. It is in view of this,

we disnmiss this petition with costs which we

guantify at Rs. 15,000/- which shall be

deposited with the Del hi Legal Aid Service

Authority within two weeks fromtoday.\024

18. Al though the wit petitioner in the present case is
different but the repeated attenpts are being nade to get the
rul es/regul ations invalidated. This has been adversely
conment ed upon by the High Court of Delhi. Once the

regul ations are declared to have been validly nmade then it is
not open to the counsel for the appellant to argue that the
same was not examned froma particul ar angle and the court
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should re-examine it again. It is especially so, when the
counsel who is appearing before us had appeared in the earlier
cases as wel .

19. For the reasons stated above, we do not find any merit in
these appeals and the sane are dism ssed with costs which are
assessed at Rs. 20,000/- in each of the appeals.




