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ACT:

Code of Crimnal ~ Procedure, 1898- Section 146-The
finding of the GCvilm Court wunder this Section as to
possession is final

Code of Crimnal Procedure, 1898, Sections 435 & 439-
Revi si onal powers ' of the Hi gh Court-H gh Court cannot
interfere with the findings of fact of the Gvil Court in a
proceedi ng under s. 146 Crimnal P.C. -Constitution of India,
1950 Art. 227-Power of superintendence of the Hgh Court is
[imted.

HEADNOTE:

In the 145 proceedi ngs converted from /the 144
proceedings on a police report dated 29-2-1968, both the
appel | ants-second parties and the respondents first parties
clained title as well as possession of the disputed |and
with them and filed in support docurments and several
affidavits. The nmagistrate referred he matte to the G vi
Court for a finding on the issue. On a consideration of he
materials placed before him the munsif by an order dated
22-12-1975 found that the appellants-second parties were in
possessi on. The magi strate passed an order dated 7-4-1976 in
accordance with the findings on the issue as to possession
by the munsif holding that the appellants-second parties
were in possession. The Hgh Court 1in revision  under
sections 435 and 439 of the Crimnal Procedure Code, 1898,
was of the view that the finding as to possession on the
basis of docunments alone w thout applying the mnd to the
affidavits cannot be sustained and set aside the orders
passed by the magi strate.

Al'l ow ng the appeal by special |eave, the Court.

N

HELD : (1) The finding of the Cvil Court given under
s. 146(1B) of the 1898 Code regarding possession is fina
and cannot be challenged by way of appeal, review or
revision, though the Cvil Court acting under section 146
(I'A) and (IB) of the Crimnal Procedure Code has not ceased
to be a Cvil Court. Neither an appeal nor a revision lies
against the finding of the Cvil Court in the reference
because of the express provision in section 146(1D) and not
because the proceedi ng before the Civil Court is not a civi
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proceedi ng [951C- D, E]

State of U. P. v. Ranmachandra Aggarwal [1966] Supp. SCR
393 fol | owed.

(2) An order passed by the nmagistrate in conformty
with the decision of the Cvil Court cannot be chall enged
under sections 435 and 439 of the code. Sub-section (1B)
requires the nmmgistrate on receipt of the findings by the
Cvil Court to proceed and di spose of the proceedi ngs under
s. 145 in conformity wth the decision of the Gvil Court.
If the order of the magistrate is in conformty with the
deci sion of the CGvil Court, the nmagistrate wll be
conplying with the requirenments of section 146 (1B) and the
order thus passed cannot be challenged. It will of course be
open to the High Court to interfere if the order of the
magi strate is not in conformty with the finding of the
Cvil Court. Wen the order of the nmgistrate is in
conformity with the finding of the Cvil Court, the Hi gh
Court has no jurisdiction to interfere under sections 435
and 439 of
948
the Crimnal Procedure Code. Wen there is an express
provi sion nanely, sub-section (1D) in the Code against the
chal | enge of the finding of the Gvil Court, other
provisions of the Crimnal Procedure Code cannot be relied
on for doing what i's expressly prohibited. [952A-D]

(3) The powers conferred on the H gh Court under Art.
227 of the Constitution cannot in _any way be curtailed by
the provisions of the Crimnal Procedure Code. Therefore the
powers of the H gh Court under Art. 227 of the Constitution
can be invoked in spite of the restrictions placed under s.
146 (TD) of the Crimnal Procedure Code. [952D E]

But the scope of interference by the Hgh Court under
Art. 227 is restricted to seeing that the tribunal functions
withinits [imts of authority. The power of superintendence
cannot be invoked to correct the error of fact which only a
superior Court <can do in exercise of its statutory power as
the Court of appeal and that the H gh Court cannot in
exercise of its jurisdiction wunder Art. 227 convert itself
into a Court of appeal. [952F, G 953A]

Waryam Singh v. Amar Nath [1954] SCR 56; Nagendra Nath
Bora & Anr. v. Conmi ssioner of Hlls Division, and Appeals,
Assam & Ors., [1958] SCR 1240; Babhut mal Raichand Oswal v.
Laxm bai R Tarts, AR 1975 SC 1297 reiterated.

Raja Singh v. Mahendra Singh, AR 1963 Patna 243;
Dewani Choudhary & O's. v. Chaturi Mnjhi & Os. 1971
B.L.J.R 116; Farzand Ali v. Shaukat Ai & Os., AR 1971
All. 12; discussed.

In the instant case, the Cvil Court has taken into
account the affidavits filed on behalf of the parties and
rejected them on finding that no weight could be given to
the affidavits having been sworn by persons “who were
i nterested and bel onged to one party or the other. [953D F]
OBSERVATI ON :

[In view of the coming into force of the Cr. P.C. 1973

(Act Il of 1974) and the anendrment of Art. 227 of the

Constitution by the 42nd Anendnent, the question as

dealt with in the Judgment will not any |onger arise.]
JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
148 of 1977.

Appeal by Special Leave fromthe Judgnent and Order
dated 10-1-77 of the Patna Hi gh Court in Crimnal Revision
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No. 765 of 1976.

R K Jain, R L. Singh, R P. Singh and Rajeev Datta
for the Appellants.

Lal Narayan Sinha and M P. Jha for the Respondent.

The Judgrment of the Court was delivered by

KAI LASAM J. This appeal 1is by special |eave by the
second party in Section 145 of the Crimnal Procedure Code
proceedi ngs agai nst the judgnment of the Patna High Court in
Crimnal Revision No. 765 of 1976.

949

On  receipt of a Police Report dated 29-2-1968,
proceedi ngs under Section 144 of the Crimnal Procedure Code
were started on 18-3-1968. The appellants in this Court are
the Second Party and the respondents the First Party. The
proceedi ngs were converted into one under Section 145,
Criminal Procedure GCode and the lands in dispute were
attached on 14-5-1968. Both the parties claimed title as
wel | as possession of ‘the disputed |and with them The First
Party, = respondents, filed their docunent s and ni ne
af fidavit's in support of their clains while the appellants,
Second Party, ~filed several docunents and 12 affidavits in
support of their case. The Magistrate on a consideration of
the material placed before® him found hinmself wunable to
decide as to which of the parties had been in possession of
the disputed land, and referred the matter to the civi
court for a finding on the issue. On a consideration of the
material s placed before himthe Munsif by an order dated 22-
12-1975 found that the appellants, Second Party, were in
possessi on and sent back the records to the Mgistrate for
di sposal according to law. The Magistrate ~passed an order
dated 7-4-1976 in accordance wth the finding on the issue
as to possession by the Miunsif, holding that the appellants,
Second Party were in possession

Aggrieved by the order of the Magistrate, the  First
Party filed a Revision Petition'to the H gh Court. The Hi gh
Court found that the Minsif had failed to consider the
affidavit of either party but ‘decided the question of
possession only on the docunments. As the Munsif failed to
consider the affidavits, the Hi gh Court was of the view that
the finding as to possession on the basis of docunents al one
wi thout applying its mind to the affidavits, ~cannot _be
sustai ned. The appellants, Second Party, being aggrieved by
the order has cone up to this Court by special |eave

The questions that arise for <consideration in this
appeal are (1) whether the finding of Cwvil Court ~under
section 146 (1B) can be chall enged by way of an appeal or by
review or revision, (2) whether an order which is passed by
the Magistrate on the receipt of the finding of the G vi
Court, in conformty with the decision of the Gvil Court,
can be challenged before the Hi gh Court under Sections 435
and 439 of the Crimnal Procedure Code, and (3) whether an
order passed by the Magistrate under Section 146 (1B) can be
interfered with by the High Court in exercise of its powers
under Article 227 of the Constitution of India.

There is conflict of views between various H gh Courts
regarding the points raised. W would content ourselves by
referring to three full bench decisions wherein the
decisions of all the High Courts are referred to. The two
full Bench decisions of the Patna H gh Court
950
are reported in AIl.R 1963 Patna 243 (Raja Singh wv.
Mahendra Singh), Dewani Choudhary and Ors. v. Chaturi Manjh
and Os. (1971 B.L.J.R p. 116). The full Bench deci sion of
the Allahabad Hgh Court is reported in AIl.R 1971
Al | ahabad p. 12 (Farzand Ali v. Shaukat Ali & Os.
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In Raja Singh v. Mahendra Singh (supra), the Full Bench
of the Patna H gh Court by a majority of 2 to 1 held that in
exercise of its revisional powers under Sections 435 and 439
of the Code of Crimnal Procedure, the Hi gh Court can, in
suitable cases, interfere with the decision of the G vi
Court given by it under sub-Section (1-A) upon a reference
made to it under sub-Section (1) of Section 146 of the Code
after the referring Magistrate has di sposed of the
proceedi ng under Section 145 under sub-Section (1-B), and
that the bar as to appeal, review and revision inposed by
sub-Section (1-D) operates only so long as the Magistrate
has not passed his order under sub-section (1-B) of Section
146. The mmjority view on the other hand, is that the bar of
sub-Section (1-D) continues even after the Magistrate has
di sposed of the proceeding under sub-Section (1D). Al the
three | earned Judges constituting the Full Bench however,
agreed that nothing in sub-Section (1-D) affects the power
of superintendence which the H gh Court enjoys under Article
227 of | the Constitution. The correctness of this decision
was considered by a full Bench of five Judges in the Dewani
Choudhary's case (supra). The Full Bench upheld the
unani nous view in Raja Singh’s case (supra) that sub-Section
(1-D) does not take away the power of judicial interference
which the High Court possesses under Article 227 of the
Constitution with /'thedecision of the Civil Court given
under sub-Section (1A) of Section 146 of the Crinina
Procedure Code in cases involving flagrant violation of
| egal principles or principles of natural justice.

The second question that was considered in Choudhary’s
case was whether the High Court was conpetent to interfere
with the findings of the Civil Court under Section (1A) of
Section 146 in the exercise of its powers of  crinmnnal
revision; the Full Bench held that “there is no scope for
interference with the findings of the Cvil Court in
exercise of the crimnal revisional jurisdiction of the Hi gh
Court, not by reason of the bar enacted in sub-Sec. (1D) of
Section 146. but upon the express term of Sections 435 and
439 of the Code. The power of the Hi gh Court is confined
against the final order which the Mgistrate is enjoined to
pass in conformty with the decision of the Cvil Court. In
doing so, the H gh Court can exam ne whether the Mgistrate
passed the final order in conformty wth the decision of
the Cvil Court or not. But it cannot enbark upon an enquiry
as to the legality or
951
propriety of the decision of the Cvil Court which is the
basis of the Magistrate's final order. On this question the
full Bench did not accept the majority viewin Raja Singh's
case (supra).

The Al | ahabad H gh Court (AIR 1971 All. 12 FB-Supra)
consi dering the question whether the bar contenpl ated under
Section 146 (1B) is a bar against the finding @ being
interfered with in revision even against the order of the
Magi strate who deci des the proceeding before him in
accordance with the finding of the Civil Court, held that
even in revision from the ultimte order which di sposes of
the proceedings in accordance with the findings of the G vi
Court, the finding of the Civil Court cannot be interfered
with.

An exam nation of the provisions of Section 146 of
Crimnal Procedure Code of 1898 would show that the finding
of the Cvil Court on a reference by the Magistrate
regardi ng possession cannot be appeal ed agai nst or
chal l enged by way of review or revision. Though the G vi
Court acting wunder Section 146 (1A) and (1B) of Crimna
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Procedure Code, has not ceased to be a Gvil Court, the
findi ng regardi ng possession given by the Gvil Court cannot
be chall enged by an appeal, revision or review. In other
words, the finding given by the Gvil Court is final. This
Court in State of UWP. & Anr. v. Ranchandra Aggarwal and
Anr. (1) held that neither an appeal nor a revision lies
against the finding of the Cvil Court in the reference
because of the express provision in Section 146 (1D) and not
because the proceedi ng before the Civil Court is not a civi
proceedi ng. The wording of Section 146 (1D) puts the natter
beyond any controversy. Sub-Section (1D) reads as foll ows: -

"No appeal shall lie fromany finding of the GCivi

Court given on a reference under this Section nor shal

any review or revision of any such finding be allowed".
The sub-Section nmakes it clear that the finding of the G vi
Court cannot be questioned by way of an appeal. It also
prohibits any challenge'to the finding by way of review or
revi sion. The answer therefore to the first question is that
the finding of the civil court given under Section 146 (1B)
regardi ng possession is final and cannot be challenged by
way of appeal, review or revision

The second question that arises is whether when the
Magi strate passes an order on receipt of a finding, fromthe
civil court that order can be chall enged by way of revision
before the H gh Court. The plea that was put forward was the
bar to the challenge of the finding of the civil court is
lifted when the Magi strate passes his order after
952
the receipt of the finding of the civil court. Sub-section
(1B) requires the Magistrate on receipt of the findings by
the civil <court to proceed and dispose of the proceedings
under Section 145 in conformty with the decision of the
civil court. If the order of the Magistrate is in conformty
with the decision of the civil court, the Magistrate will be
conplying with the requirements of Section 146 (1B) and the
order thus passed cannot be challenged. It will of course be
open to the High Court to interfere if the order of the
Magi strate is not in conformty with the finding of the
civil court. Wen the order of the Mugistrate 'is in
conformity with the finding of the <civil court, the Hi gh
Court has no jurisdiction to interfere under Sections 435
and 439 of the Crimnal Procedure Code. VWen there is an
express provision sub-Section (1D) in the Code against the
chal | enge of the finding of the civil court other provisions
of the Criminal Procedure Code cannot be relied on for doing
what is expressly prohibited. The answer ‘therefore to the
second question is that an order passed by the Mgistrate
under Section 146 (1B) in conformty wth the decision of
the civil court cannot be chall enged under Sections 435 and
439.

The only other question that renains to be considered
i s whether an order under Section 146 (1B) can be interfered
with by the Hgh Court in the exercise of its powers under
Article 227 of the Constitution. It is admtted that the
powers conferred on the Hi gh Court under Art. 227 of the
Constitution cannot in any way be curtailed by the
provisions of the Criminal Procedure Code. Therefore, the
powers of the Hi gh Court under Art. 227 of the Constitution
can be invoked in spite of the restrictions placed under
Section 146(1D) of the Crimnal Procedure Code. But the
scope of interference by the High Court under Art. 227 is
restricted. This Court has repeatedly held that "the power
of superintendence conferred by Article 227 is to be
exerci sed nmost sparingly and only in appropriate cases in
order to keep the subordinate courts wthin the bounds of
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their authority and not for correcting nere errors vide 1954
S.C.R 565 (Waryam Singh v. Amar Nath). In a |later decision

(Nagendra Nath Bora and another v. The Conmi ssioner of Hills
Di vi sion, and Appeals, Assam and O hers(1), the view was
reiterated and it was held that the power of judicia

interference under Article 227 of the Constitution are not
greater than the power under Article 226 of the
Constitution, and that under Art. 227 of the Constitution,
the power of interference is limted to seeing that the
tribunal functions wthin the linmts of its authority. In a
recent decision, (Babhutmal Raichand Gswal v. Laxnmibai R
Tarts(2) this Court reiterated the view stated in the

953

earlier decisions referred to and held that the power of
superintendence under Article 227 of the Constitution cannot
be invoked to correct an error of fact which only a superior
court can do in exercise of its.statutory power as the Court
of appeal « and that the Hi gh Court cannot in exercise of its
jurisdiction under ~Art. 227 convert itself into a court of
appeal

The Hi gh Court has interferedwith the order of the
Magi strate which is in - conformity with the finding of the
civil court regarding possession on the ground that the
civil court has failed to consider the affidavits filed by
the parties. The Hi'gh Court on a reading of a passage in the
judgrment of the civil court cane to the conclusion that the
Munsif failed to consider the affidavits. 1n dealing with
the affidavits, the civil court observed that as persons who
had sworn to the affidavits, are highly interested persons,
undue inportance cannot be attached upon their oath. After
referring to the person on both sides, who had sworn to the
affidavits, the civil court stated that "I do not think that
these affidavits and counter-affidavits will be of ‘any help
to either party". W find that the civil court has taken
into account the affidavits filed on behalf of the parties
but as the persons who had swornto the affidavits were
interested and belonged to one party or the other, /it found
that no weight can be given to the affidavits. W do not
agree that the rejection of the affidavits  under the
circunstances can be termed as failure to - consider the
affidavits. Apart fromfinding that the reason given by the
Hi gh Court is not <convincing, we are of —opinion that the
Hi gh Court has no power under Sections 435 and 439 of the
Crimnal Procedure Code to interfere with the findings of
the civil court regarding possession in a reference under
Section 146 of the Criminal Procedure Code. In the result we
hold that the High Court was in error in invoking Sections
435 and 439 for interfering with the finding of the civi
court. In fact, M. Lal Narain Sinha, |earned counse
appearing for the respondent, wth his wusual fairness
conceded that he cannot contend that the H gh Court can in
exercise of its power under Sections 435 and 439 interfere
with the finding of the civil court regardi ng possession.

But M. Lal Narain Sinha submtted that the order of
the High Court could be sustained as the power of the High
Court under Art. 227 cannot be questioned. Wile there could
be no dispute that the power of the Hi gh Court under Art.
227 cannot be curtailed wunder Section 146 of the Crim na
Procedure Code, we do not think that the facts of the case
woul d justify the High Court to interfere under Art. 227.
954

Bef ore concluding the judgnent, we may point out that
Section 146 of the Code of Criminal Procedure 1898, is no
| onger in force having been replaced by the Code of Crinina
Procedure of 1973 (Act 2 of 1974). Under the new Section,
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146(1), if the Magistrate is unable to satisfy hinself as to
which of the parties was in possession of the subject of
dispute he nmay attach the subject of dispute until a
conpetent Court has determined the rights of the parties
thereto with regard to the person entitled to the possession
thereof. Art. 227 has also been since anmended by 42nd
Amendnent further restricting the powers of the H gh Court
to interfere under Art. 227. The question thus dealt with by
us can no longer arise after the coming into force of the
Code of Criminal Procedure (Act 2 of 1974). In the result
the appeal is allowed and the order of the H gh Court is set
aside and that of the Magistrate is restored.

S.R Appeal all owed.
955




