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The plaintiffs-respondents, respectively husband and wife,

filed a suit against the State of Punjab; the appellant before us
and a | ady surgeon/who was in the State Governnent’s

enpl oyment at the relevant tinme, for recovery of danmges to the
tune of Rs.3,00,000/- on account of a fenale child having been
born to themin spite of the w fe-respondent No. 2 having

under gone a tubectormy operation performed by the | ady

surgeon. According to the plaintiffs-respondents, they already
had a son and two daughters fromthe wed-lock |asting over 17
years. In response to a publicity canpaign carried out by the
Fam |y Welfare Departnent of the appellant-State, respondent

No. 2 with the consent of respondent No.1, underwent' a
sterilization operation on 1.8.1984. A certificate inthis regard
bearing mark of identification No. 505, duly signed by the |ady
surgeon who perfornmed the said surgery, was issued to her

She was given a cash award of Rs.150/- as an incentive for the
operation. On 4.10.1991, respondent  No. 2 gave birth'to a

femal e child. After serving a notice under Section 80 of the
Code of Civil Procedure, a suit for recovery of danmages was fil ed
on 15.5.92 attributing the birth of the child to carel essness and
negl i gence of the |ady surgeon. The plaint alleged inter alia that
the respondents considered abortion to be a sin and that is why
after knowi ng of the conception they did not opt for abortion

The State was inpl eaded as defendant No. 1 and the | ady
surgeon who performed the surgery was inpl eaded as def endant
No. 2.

The defendants filed a joint witten statenent. It was
submitted that there was no negligence or carel essness in the

performance of the surgery. It is stated in authoritative text
books of nmnedi cal science that pregnancy occurring after
sterilization nmay be attributable to natural failure. It was al so

submitted that the plaintiffs having learnt of the unwanted
pregnancy, shoul d have sought nedi cal opinion and opted for
nmedi cal term nation of pregnancy within 20 weeks which is
perm ssi bl e and | egal

The parties went to trial. The plaintiff No.1, that is the
husband, deposed on oath to substantiate the plaint avernents.
The wife, plaintiff No.2, did not appear in the witness box. On
behal f of the defendants, one Dr. Sham Lal Thukral, Medica
Oficer, Gvil Hospital, Bhatinda appeared to depose that medica
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sci ence recognises failure of sterilization operations to the extent
of 0.3%to 3% and the consequences of such failure can

promptly be taken care of by the pregnant wonan by

under goi ng abortion. The deponent produced five extracts

(marked as Exhibits D2 to D6) fromdifferent textbooks of
gynaecol ogy in support of his statement. Oiginal books were
produced for the perusal of the court and returned. The tria

court and the first appellate court have not doubted the
correctness of the expert nedical opinion as expressed in the

text books cited before the Court. However, the two courts have
proceeded on the reasoning that on the birth of a child to a

worman who was al lured into undergoing sterilization operation

by the State in pursuance of its Famly Planning Schenes, the
State was |liable to conpensate for the consequences of the
operation having failed. The suit was decreed for Rs.50, 000/ -

with interest and costs. The decree for conpensation passed by
the trial court has been upheld by the first appellate court. The
second appeal preferred by the State has been sunmarily

di sm ssed

At the very outset, the |earned Additional Advocate

General appearing for the State of Punjab submitted that the
appel | ant- St ate was not very serious about denying the paynent

of Rs.50,000/- to the plaintiffs-respondents as they are poor
persons, but the State was certainly interested in having the

| egal issue resolved.” He further submtted that the filing of such
suits in the civil court or conplaints before the Consuner Fora,
are on an increase and decrees are being passed agai nst the

State without any basis in |law and, therefore, the position of |aw
needs to be clarified and settled.

Very recently, this Court has dealt with the issues of

nedi cal negligence and | aid down principles on which the liability
of a medical professional is determined generally and in the field
of criminal law in particular. Reference may be had to Jacob

Mat hew v. State of Punjab & Anr. (2005) 6 SCC 1. The

Court has approved the test as laid down in Bolamv. Friern

Hospi tal Managenent Committee, [1957] 1 WL.R 582

popul arly known as Bolanis Test, inits applicability to India.
The relevant principles culled out fromthe case of Jacob

Mat hew (supra) read as under

(1) Negligence is the breach of a duty caused by onmission to
do sonet hi ng which a reasonabl e man gui ded by those

consi derati ons which ordinarily regul ate the conduct of
human affairs woul d do, or doing sonething which a

prudent and reasonable man woul d not do. The definition

of negligence as given in Law of Torts, Ratanlal & Dhirajla
(edited by Justice G P. Singh), referred to hereinabove,

hol ds good. Negligence becones actionabl e on account of
injury resulting fromthe act or onission amunting-to
negligence attributable to the person sued. The essentia
conponents of negligence are three: 'duty’, ’'breach’ and
"resul ti ng damage’

(2) A sinple lack of care, an error of judgment or an accident,
is not proof of negligence on the part of a nedica

professional. So long as a doctor follows a practice

acceptable to the medi cal profession of that day, he cannot

be held Iiable for negligence nerely because a better

alternative course or nethod of treatnment was al so

avai | abl e or sinply because a nore skilled doctor would

not have chosen to follow or resort to that practice or

procedure which the accused foll owed. When it conmes to
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the failure of taking precautions what has to be seen is
whet her those precautions were taken which the ordinary
experience of men has found to be sufficient; a failure to
use special or extraordinary precautions which nmight have
prevented the particul ar happeni ng cannot be the standard
for judging the alleged negligence.

(3) A professional may be held Iiable for negligence on one of
the two findings: either he was not possessed of the

requisite skill which he professed to have possessed, or, he
did not exercise, with reasonabl e conpetence in the given

case, the skill which he did possess. The standard to be
applied for judgi ng, whether the person charged has been
negligent or not, woul d be that of an ordinary conpetent

person exercising ordinary skill in that profession. It is not
possi bl e for every professional to possess the highest |eve

of expertise or skills in that branch which he practices. A

hi ghl y ski'l | ed professional may be possessed of better
qualities, but that cannot be nade the basis or the

yardstick for -judgi ng the performance of the professiona
proceeded agai nst on indictnent of negligence.

This Court has further held in Jacob Mathew s case
(supra): -

"Accident during the course of nedical or

surgi cal treatnent has a w der meaning.
Ordinarily, an accident means an-uni nt ended

and unforeseen injurious occurrence;

sonet hing that does not occur-in the usua
course of events or that could not be
reasonably anticipated (See, Black’s Law

Di ctionary, 7th Edition). Care has to be taken
to see that the result of an accident which is
excul patory may not persuade the human m nd

to confuse it with the consequence of
negl i gence. "

The plaintiffs have not alleged that the |ady surgeon who
performed the sterilization operation was not competent to
performthe surgery and yet ventured into doing it. It is neither
the case of the plaintiffs, nor has any finding been arrived at by
any of the courts below that the | ady surgeon was negligent in
perform ng the surgery. The present one is not a case where

the surgeon who performed the surgery has comitted breach

of any duty cast on her as a surgeon. The surgery was

perfornmed by a techni que known and recogni zed by . nedica

science. It is a pure and sinple case of sterilization operation
having failed though duly perforned. The | earned Additiona
Advocat e General has also very fairly not disputed the vicarious
liability of the State, if only its enployee doctor is found to have
performed the surgery negligently and if the unwanted

pregnancy thereafter is attributable to such negligent act or

om ssion on the part of the enpl oyee doctor of the State.

The | earned Advocate Ceneral has brought to our notice a
nunber of textbooks on gynaecol ogy. W refer to some of them

In Jeffcoate's Principles of Gynaecol ogy, revised by

V.R Tindall, Msc.,MD, FRCSE, FRCOG, Professor of Cbstetrics
and Gynaecol ogy, University of Manchester (Fifth Edition)
publ i shed by Butterworth Hei nemann, the follow ng technique of
female sterilization are stated:
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"Femal e Sterilization
Techni ques

1. Radi ot her apy

A nmenopausal dose of external beam

irradiation to the ovaries is only attractive in so
far that they sterilize w thout involving the

woman i n an operation. Their di sadvant ages

(as stated at pages 93 and 528) are such that

they are rarely used except in ol der wonen

who are seriously ill.

2. Rermoval of the ovaries

This sterilizes (provided an accessory ovary is
not overl ooked) but is very rarely indicated as
it often resultsin severe climacteric synptons.

3. Removal of the uterus

This is effective but involves an unnecessarily
maj or operation and destroys nenstrual as

wel | as reproductive function. Its chief place is
in those cases where the need for sterilization
is associated with disease in the uterus or
cervix. But, to preclude further childbearing, it
is conmonly carried out as part of another
operation. Exanples are vagi nal ‘hysterectony

as part of the cure of prolapse, and caesarean
hysterectony. The latter is sonetines

advocated, in preference to caesarean section
and tubal ligation, on the grounds that it
prevents future uterine di sease as well as
conception. Those wonmen who have ethica
objections to tubal ligation may well prefer to
have a 'scarred uterus’ renoved. « Except in
speci al circunmstances, however, caesarean
hysterectony is not justified as a sterilization
pr ocedure.

As an elective sterilization procedure for
non- pregnant wonen, some gynaecol ogi sts
advocate hysterectony (preferably vaginal) in
preference to tubal resection. This is because it
renoves the possibility of the future
devel opnent of uterine disease such as
carci nonma of the cervix and elimnates the
chance of the woman suffering nenstrual and
ot her upsets which sonetinmes follow |ess
radi cal procedures. Hysterectony, however,
carries a much higher inmrediate norbidity
rate than does surgical tubal resection and can
be foll owed by other disturbances and regrets
at loss of nenstrual function \027 an outward
sign of femninity."

4. Resection of fallopian tubes

Provi ded the pelvic organs are healthy,
one of the best methods is to remove 1-2 cm
of the nmiddle of each tube and to bury the
i gated ends separately under the peritoneum
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Sonetinmes the cornua of the uterus are

exci sed, together with the adjacent portions of
the tubes. Excision of the whole of both tubes
is not so safe because it |eaves the ovumfree
to wander into a possible uterine fistula and
fimbriectony shoul d never be performned.
Retention of the abdom nal ostia is an
advantage for it tends to ensure that ova
beconme trapped in the occluded tubes.

O the nore sinple operations on the
fall opi an tubes the best is the Poneroy
procedure in which a | oop of tube is excised
and the cut ends secured with a ligature. This
nmet hod has the advantage of avoi ding
troubl esonme haenorrhage which can attend
the techni ques descri bed above, requires only
limted access, is speedy, and fails in not nore
than 0.3 per cent of cases. The techni que of
crushing ‘and ligation of the tubes without
exci sing any part of them (Madl ener operation)
is very unreliable, the failure rate being 3.0 per
cent; it is rarely practised now

What ever techni que be used for dividing
the tubes, it is inportant to ligature their cut
ends with plain catgut. This is nuch nore
likely to result infirmclosurethan is the use of
unabsorbabl e material, or even chrom c gut.

Most failures are due to neglect of this
nedi col egal |y very inportant point.

Resection of the tubes is usually carried
out abdominally and is particularly easy to
perform 2-4 days after delivery when the
uterus is an abdom nal organ and the tubes
readily accessible. It can then, if necessary,
be carried out under |ocal anal gesia. Tuba
resection (preferably using the Pomneroy
techni que) can al so be perforned vaginally
ei ther during the course of another operation
or as the route of choice. As a nethod of
choice it is not new as is sonetines
suggested; it was regularly carried out in the
1920s. "

Dealing with reliability of the sterilization procedures
performed and commonly enpl oyed by the gynaecol ogi sts, the
text book states (at p.621):-

Reliability

The only sterilization procedures in the fenale

whi ch are both satisfactory and reliable are:

resection or destruction of a portion of both

fall opi an tubes; and hysterectony. No

met hod, however, is absolutely reliable and

pregnancy is reported after subtotal and tota
hysterectony , and even after hysterectony

with bilateral sal pingectony. The expl anation

of these extrenely rare cases is a persisting

conmuni cati on between the ovary or tube and

the vagi nal vault.
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Even when tubal occlusion operations are
conpetently performed and all technica
precautions are taken, intrauterine pregnancy
occurs subsequently in 0.3 per cent of cases.
This is because an ovum gai ns access to
sper mat ozoa t hrough a recanalized inner
segnent of the tube.

There is clinical inpression that tuba
resection operations are nore likely to fai
when they are carried out at the time of
caesar ean section than at any other tine. The
fact that they occasionally fail at any tine has
| ed many gynaecol ogi sts-to replace the term
"sterilization' by "tubal ligation" or "tuba
resection"” in talking to'the patient and in al
records. This has real nmerit fromthe
nmedi col egal standpoint."

[underlining by us]

In Shaw s Text book of Gynaecol ogy , after describing
several nethods of fenale sterilization, the textbook states that
the nost popul ar techni que adopted in M ni-I|apartony
sterilization is Poneroy nethod in which the fallopian tube is
identified on each side, brought out throughthe incision, and the
m ddle portion is fornmed intoa | oop which'is tied at the base
with catgut and excised. The failure rate is only 0.4%and it is
mai nly due to spontaneous recanalization. ~The operation is
sinmple, requires a short hospitalization, does not require any
sophi sti cated and expensi ve equipmnent 1ike a | aparoscope, and
can be performed in a primary health centre by a doctor trained
in this procedure. In Madl ener. nethod, a | oop of the tube is
crushed and ligated with a non-absorbable suture. ‘Failure rate
is of 7% and occurrence of an ectopic pregnancy are
unacceptabl e though it is a sinple procedure to perform There
are other nethods, |ess popular on account of their indications,
which are also stated. Dealing with the topic of conplications
and sequel ae of sterilization, the textbook states:

"Failure rate of sterilization varies fromO0.4%
in Poneroy’s technique, 0.3-0.6% by

| aparoscopic nethod to 7% by Madl ener

met hod. Pregnancy occurs either because of
faulty techni que or due to spontaneous
recanal i zation."

In "The Essentials of Contraceptive Technol ogy’,
witten by four doctors and published by Center for
Conmruni cati on Prograns, The Johns Hopkins School of Public
Health in July, 1997, certain questions and answers are stated.
Questions 5 and 6 and their answers, which are relevant for our
pur pose, read as under

"5, WII fenale sterilization stop working
after a tinme? Does a wonan who had a
sterilization procedure ever have to worry

about getting pregnant again?
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General ly, no. Female sterilization should be
consi dered permanent. Failure rates are

pr obabl y hi gher than previously thought

however. A major new US study found that the

ri sk of pregnancy within 10 years after
sterilization is about 1.8 per 100 wonen \ 027
about 1 in every 55 wonen. The risk of
sterilization failure is greater for younger
worren because they are nore fertile than

ol der women. Al so, sone nethods of bl ocking
the tubes work better than others. Methods
that cut away part of each tube work better
than spring clips or bipolar el ectrocoagulation
(electric current). Effectiveness al so depends
on the skill of the provider.

The sane US study found that 1 of every 3
pregnancies after sterilization was ectopic. If a
wonman who has had sterilization ever thinks

that she 'is pregnant or has an ectopic

pregnancy, she shoul d seek hel p right away.

[underlining by us]

6. Pregnancy after femmle sterilizationis
rare but why does it happen at all?

The npst common reason is that the woman

was al ready pregnant at the time of
sterilization. Pregnancy also can occurif the
provi der confused another structure in the
body with the fallopian tubes and bl ocked or
cut the wong place. In other case pregnancy
results because clips on the tubes come open
because the ends of the tubes grow back

toget her, or because abnornmal openings

develop in the tube, allowi ng spermand egg to
neet . "

In newsletter "alert" Septenber, 2000 issue, Prof.(Dr.)
Gopi nath N. Shenoy wites:

"Fermal e sterilization can be done by many

met hods/ t echni ques, which are accepted by

the nedical professionals all over the world. It
is also an accepted fact that none of these

net hods/t echni ques are cent percent 'failure
free'. This '"failure rate’ may vary from net hod
to nmethod. A doctor is justified in choosing
one nethod to the exclusion of the others and

he cannot be faulted for his choice if his choice
i s based on reasonabl e application of mnd and
is not 'pal pably’ wong. A doctor has

di scretionary powers to choose the

met hod/ t echni que of sterilization he desires to
adopt . "

[ enphasi s suppli ed]

In "The New Engl and Journal of Medicine" , owned
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publ i shed and copyri ghted by Massachusetts Medi cal Society, the
result of a research carried out by a team of doctors has been
publ i shed and wi dely circul ated. 10,685 wonmen enroll ed and
eligible for long termfollow up and willing to cooperate and
providing informati on were studied. The relevant part of the
result of the study reads as under

"The medi an age of wonen at the tine of
sterilization was 30 years (range, 18 to 44;
mean [+ SD], 31+6). Mdst wonmen were white

and had been pregnant at |east twi ce (Table

1). In all, 143 women (1.3 percent) reported
pregnancies that were classified as true failure
of sterilization. For 66.4 percent of these
pregnanci es, the classification was based on a
revi ew of nedical reports by the investigators.
The renmai nder were classified on the basis of
the woman's history alone.”

I'n_Medico-1egal Aspects in Obstetrics and
Gynaecol ogy, edited by three doctors, Chapter 18, deals with
Medi co-1 egal Problems-in Sterilization Operations. It is stated
therein that there are several nmethods of female sterilization of
whi ch one that will suit the patient and the
sur geon/ gynaecol ogi st should be selected. In India, Pormeroy’s
method is widely practised. Qher methods include \026 Mdl ener’s,
Irving's, Uchida’ s nethods and so on. The text further states
that failure is one of the undesirous outcome  of sterilization
The overall incidence of failurein tubectony is 0.4 per 100
worren per year. The text describes the follow ng events
wherefromsterilization failure usually results:
i Spont aneous recanal i sation or fistula formation
i s perhaps the nost common cause of failure.
Though these are generally non-negli gent
causes of failure, it is very difficult to convince
the patient if they are not infornmed beforehand
about the possibility.

ii. Undet ect ed pregnancy at the tine of
sterilization is an indefensible offence. To
avoi d such incidence, tests to detect pregnancy
shoul d be done before sterilization operation is
undert aken.

Q. | nperfect occlusion of the tube is a technica
| oophol e which may result in an unwanted

pregnancy. The chance is particularly high in

| aparoscopic nethods. |If a gynaecologist fails

to place ring on any one of the tube due to

i mproper visualization, he or she must inform

the patient and her husband, and sone ot her
contraceptive method shoul d be advi sed.

i V. Cccl usion of the wong structure(s), e.g. round
ligament is a common, indefensible error which

may particularly happen if the surgeon is

i nexperienced. This is nmore frequent in

| apar oscopi ¢ net hods where even confirmation

of the structure by biopsy is difficult, in case of
doubt .

It is thus clear that there are several alternative nethods
of female sterilization operation which are recognized by nedica
sci ence of today. Some of them are nore popul ar because of
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being | ess conplicated, requiring mniml body invasion and

| east confinenent in the hospital. However, none is fool proof
and no preval ent nmethod of sterilization guarantees 100%
success. The causes for failure can well be attributable to the
natural functioning of the human body and not necessarily
attributable to any failure on the part of the surgeon

Aut horitative Text Books on Gynaecol ogy and enpirical

resear ches which have been carried out recognize the failure
rate of 0.3%to 7% dependi ng on the techni que chosen out of
the several recognized and accepted ones. The techni que which
may be fool proof is renoval of uterus itself but that is not
consi dered advisable. It may be resorted to only when such
procedure is considered necessary to be performed for purposes
other than nmerely fanily planning.

An English decision Eyre v. Measday (1986) 1 ALL ER 488
is very near to the case at hand. The facts of the case were that
in 1978, the plaintiff and her husband deci ded that they did not
wi sh to have any nore children.” The plaintiff consulted the
def endant' gynaecol ogi st with-a viewto undergoing a sterilization
operation. The defendant explained to the couple the nature of
the particular operation he intended to perform enphasising
that it was irreversible. He stated that the operation 'nust be
regarded as a permanent procedure’ but he did not informthe
plaintiff that there was a small risk (less than 1% of pregnancy
occurring followi ng the operation. Consequently, both the
plaintiff and her husband believed that the result of the
operation would be to render her absolutely sterile and incapable
of bearing further children. 1n-1979 the plaintiff becane
pregnant and gave birth to a child. The plaintiff brought an
action agai nst the defendant for damages, inter alia, for breach
of contract, contending that his representation that the operation
was irreversible and his failure to warn her of the minute risk of
the procedure being unsuccessful, amunted to breach of a
contractual term or express or inplied collateral warranty, to
render her irreversibly sterile. The judge dism ssed her claim
and the plaintiff appealed to the Court of Appeal

The Court held \026

"(1) The contract undertaken by the defendant
was to carry out a particular type of operation
rather than to render the plaintiff absolutely
sterile. Furthernore, the defendant’s
representations to the plaintiff that the
operation was 'irreversible did not anpbunt to
an express guarantee that the operation was
bound to achieve its acknow edged object of
sterilizing the plaintiff. On the facts, it was
clear that the representati ons nmeant no nore
than that the operative procedure in question
was i ncapabl e of being reversed.

(2) Were a doctor contracted to carry out a
particul ar operation on a patient and a
particular result was expected, the court would
imply into the contract between the doctor and
the patient a termthat the operati on would be
carried out with reasonable care and skill, but
woul d be slowto inply a termor unqualified
collateral warranty that the expected result
woul d actually be achieved, since it was
probabl e that no responsi bl e nmedi cal man

woul d intend to give such a warranty. On the
facts, no intelligent |ay bystander could have
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reasonably inferred that the defendant was
intending to give the plaintiff a guarantee that
after the operation she would be absolutely
sterile and the fact that she believed that this
woul d be the result was irrelevant."

The appeal was di smssed. The Court of Appeal, upheld

the finding of the trial judge that the risk of pregnancy foll ow ng
such a procedure to which the plaintiff was subjected is

described as very small. It is of the order of 2 to 6 in every
1000. There is no sterilization procedure which is entirely

wi t hout such a risk.

Slade L J, stated in his opinion that "in the absence of any
express warranty, the court should be slowto inply against a
medi cal man an unqualified warranty as to the results of an

i ntended operation, for the very sinple reason that, objectively
speaking, /it i's most unlikely that a responsible nmedical man
woul d intend to give a warranty of this nature. O course

obj ectively speaking, it is likely that he would give a guarantee
that he woul d do what he had undertaken to do with reasonable
care and skill; but it is quite another matter to say that he has
committed hinself to the extent suggested in the present case."

Purchas LJ, stated in his opinion that it is true that as a
matter of deliberate election the defendant did not, in the course
of describing the operation which he was recomendi ng,

di scl ose that there was a very small risk, one mght al nost say

an insignificant risk, that the plaintiff m.ght become pregnant.
In withholding this information it nust be borne in mnd, first
that the defendant nust have believed that the plaintiff would be
sterile, second that the chances were extrenely rennte that the
operation woul d be unsuccessful, third that in wi thholding this

i nformati on the defendant was follow ng a practice acceptable to
current professional standards and was acting in the best

interest of the plaintiff, and fourth that no allegation of
negligence in failing to give this.information to the plaintiff is
pursued any longer in this case. There are, therefore, in ny
judgrment, no grounds for asserting that the result would
necessarily be 100% successful . "

In Thake v Morris , [1986] 1 Al ER 497 (CA) the claim
for damages was founded on contract and not in torts. The
Court of Appeal firmy rejected the possibility of an enforceable
warranty. Neill L J said:

"a reasonabl e man woul d have expected the

defendant to exercise all the proper skill and care of
a surgeon in that speciality: he would not have
expected the defendant to give a guarantee of 100%
success. "

Nourse L J said:

"of all sciences nmedicine is one of the |east exact. In
ny view, a doctor cannot be objectively regarded as
guar ant eei ng the success of any operation or

treatnment unl ess he says as much in clear and

unequi vocal terms.”

We are, therefore, clearly of the opinion that nerely
because a worman havi ng undergone a sterilization operation
became pregnant and delivered a child, the operating surgeon or
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hi s enpl oyer cannot be held liable for conpensati on on account
of unwanted pregnancy or unwanted child. The claimin tort can
be sustained only if there was negligence on the part of the
surgeon in perforning the surgery. The proof of negligence shal
have to satisfy Bolamis test. So also, the surgeon cannot be
held liable in contract unless the plaintiff alleges and proves that
the surgeon had assured 100 % excl usi on of pregnancy after the
surgery and was only on the basis of such assurance that the
plaintiff was persuaded to undergo surgery. As noted in various
deci si ons which we have referred to herei nabove, ordinarily a
surgeon does not offer such guarantee.

The cause of failure of sterilization operation nmay be

obt ai ned from | aparoscopic inspection of the uterine tubes, or by
X-ray exam nation, or by pathol ogi cal exam nation of the
materials renoved at a subsequent operation of re-sterilisation.
The di screpancy between operation notes and the result of x-ray
filns in respect of 'the nunber of rings or clips or nylon sutures
used for ‘occlusion of the tubes, will lead to |ogical inference of
negl i gence on the part of the gynaecol ogist in case of failure of
sterilisation operation.” (See: Law of Medical Negligence and
Conpensation by R K Bag, Second Edition, p.139)

Ms. K Sarada Devi, the |earned counsel appearing for the
plaintiffs-respondents placed reliance on a 2-Judge Bench
decision of this Court in State of Haryana & Os. v. Sm

Santra, JT 2000 (5) SC 34, wherein this Court has upheld the
decree awardi ng damages for nedical negligence on account of

the |l ady having given birth to an unwanted child on account of
failure of sterilization operation. The case is clearly

di stingui shabl e and cannot be said to be | aying down any | aw of
uni versal application. The finding of fact arrived at therein was
that the |l ady had offered herself for conplete sterilization and
not for partial operation and, therefore, both her fallopian tubes
shoul d have been operated upon. It was found as a matter of

fact that only the right fallopian tube was operated upon and the
left fallopian tube was | eft untouched. She was issued a
certificate that her operation was successful and she was

assured that she would not conceive a child in future. It was in
these circunstances, that a case of nedical negligence was

found and a decree for compensation in tort was held justified.
The case thus proceeds on its own facts.

The nmet hods of sterilization so far known to nedica

sci ence which are nost popul ar and preval ent are not 100% safe
and secure. In spite of the operation having been successfully
performed and w thout any negligence on the part of the
surgeon, the sterilized woman can become pregnant. due to
natural causes. Once the wonman m sses the nenstrual cycle, it
is expected of the couple to visit the doctor and seek nedica
advice. A reference to the provisions of the Medical Terni nation
of Pregnancy Act, 1971 is apposite. Section 3 thereof permits
term nation of pregnancy by a registered nedical practitioner
not wi t hst andi ng anything contained in the Indian Penal Code,
1860 in certain circunstances and within a period of 20 weeks
of the length of pregnancy. Explanation Il appended to sub-
section (2) of Section 3 provides

"Expl anation I1I. VWher e any pregnancy

occurs as a result of failure of any device or

nmet hod used by any marri ed wonan or her

husband for the purpose of limting the nunber of

children, the angui sh caused by such unwanted

pregnancy nmay be presumed to constitute a grave

injury to the nmental health of the pregnant
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wonman.

And that provides, under the law, a valid and |egal ground

for termnation of pregnancy. If the woman has suffered an
unwant ed pregnancy, it can be terminated and this is | egal and
perm ssi bl e under the Medical Term nation of Pregnhancy Act,
1971.

The cause of action for claimng conpensation in cases of
failed sterilization operation arises on account of negligence of
the surgeon and not on account of child birth. Failure due to
natural causes would not provide any ground for claim It is for
the woman who has conceived the child to go or not to go for
medi cal termination of pregnancy. Having gathered the
know edge of conception in spite of having undergone
sterilization operation, if the couple opts for bearing the child, it
ceases 'to be an unwanted child.” Conpensation for maintenance
and upbri'nging of such a child cannot be clai nmed.

For the foregoi ng reasons, we are of the opinion that the

judgrments and the decrees passed by the H gh Court and courts

bel ow cannot be sustained. The trial court has proceeded to

pass a decree of dammges in favour of the plaintiffs-respondents
solely on the ground that in spite of the plaintiff-respondent No.2
havi ng undergone a sterilization operation, she becane

pregnant. No finding has been arrived at that will hold the
operating surgeon or its employer —~ the State, liable for

damages either in contract or intort. The error comritted by

the trial court, though pointed out to the first appellate court and
the Hi gh Court, has been overlooked. The appeal has, therefore,

to be allowed and the judgnent and decree under appeal have

to be set aside.

We have decided the question of |aw and held that the
decree awardi ng the damages was totally uncalled for and had
no foundation in law, and therefore, has to be set ‘aside. The
present case is an occasion, which - we would like to utilize for the
pur pose of making certain observations on three related topics
not ed hereunder.

(1) Jacob Mathew s case (2005) 6 SCCl1 : a post script

In Jacob Mathew this Court dealt with the liability of a

medi cal practitioner in crimnal law O course, the decision al so
di scussed in detail the |law of nedical negligence in general and

i ndicated the paraneters of fixing liability. The distinction

bet ween the concept of negligence in civil |law and negligence in
crimnal |law was highlighted. The present case deals with the

| aw of negligence in tort. The basis of liability of ‘a professiona
in tort is negligence. Unless that negligence is established, the
primary liability cannot be fastened on the nedical practitioner
Unless the primary liability is established, vicarious liability on
the State cannot be inposed. Both in crimnal jurisprudence and

in civil jurisprudence, doctors are liable for consequences of
negligence. 1In Jacob Mathew even while dealing with crimna
negl i gence, this Court has indicated the caution needed in
approachi ng a case of nedical negligence having regard to the
conplexity of the human body which is subjected to treatnent

and the uncertainty involved in nedical procedures. A doctor, in
essence, needs to be inventive and has to take snap deci sions
especially in the course of perform ng surgery when sone

unexpect ed problems crop up or conplication sets in. |If the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

17

nedi cal profession, as a whole, is hemmed in by threat of action
crimnal and civil, the consequence will be loss to the patients.
No doctor would take a risk, a justifiable risk in the

ci rcunst ances of a given case, and try to save his patient froma
conplicated di sease or in the face of an unexpected problem

that confronts himduring the treatment or the surgery. It is in
this background that this Court has cautioned that the setting in
notion of the crimnal | aw agai nst the nedical profession should
be done cautiously and on the basis of reasonably sure grounds.
In crimnal prosecutions or claims in tort, the burden al ways
rests with the prosecution or the claimant. No doubt, in a given
case, a doctor may be obliged to explain his conduct depending

on the evidence adduced by the prosecution or by the claimnt.
That position does not change nerely because of the caution
advocated in Jacob Mathew in fixing liability for negligence, on
doctors.

(2) How the nedical profession ought to respond

Medi cal “ profession is one of the ol dest professions of the

world and-is the nost hunanitarian one. There is no better

service than to serve the suffering, wounded and the sick

I nherent in the concept of any profession is a code of conduct,
contai ning the basic ethics that underline the noral val ues that
govern professional practice and is ained at upholding its
dignity. Medical Ethics underpins the values at the heart of the
practitioner-client relationship. In the recent tines, professionals
are devel oping a tendency to forget that the self-regulation

which is at the heart of their professionis a privilege and not a
right and a profession obtains this privilege in return for an
inmplicit contract with society to provide good, conpetent and
accountabl e service to the public. It nust always be kept in mnd
that doctor’s is a noble profession and the ai mnust be to serve
humani ty, otherwi se this dignified profession will lose its true
wort h.

Medi cal profession has | ong subscribed to a body of 'ethica
statenments devel oped prinmarily for the benefit of the patient.
The ol dest expression of this basic principle comes from

Hi ppocrates, an early Geek Physician, born in 460 B.C. who

cane to be known as the "Father of Medicine" and had devoted

his entire life to the advancenent of medical science. He

fornmul ated a code of conduct in the formof the Hi ppocratic

Cath, as he realized that know edge and skill were not enough

for a physician without a code of standards and ideal s: He coined
an oath of integrity for physicians, a code of standards and

i deals to which they nust swear to adhere in the practice of their
profession. This continues till date to be the oath adm ni stered
to doctors when they join the profession

"I swear by Apollo the physician, by Fscul api us, Hygei a,

and Panacea, and | take to witness all the gods, all the
goddesses, to keep according to nmy ability and ny

j udgenent, the follow ng Cath.

To consider dear to me as ny parents himwho taught ne
this art; tolive in coombn with himand if necessary to
share ny goods with hinm to | ook upon his children as ny
own brothers, to teach themthis art if they so desire

wi thout fee or witten promse; to inpart to nmy sons and
the sons of the naster who taught ne and the disciples

who have enroll ed thensel ves and have agreed to the

rul es of the profession, but to these alone the precepts and
the instruction. I will prescribe reginmens for the good of
nmy patients according to nmy ability and my judgenment and
never do harmto anyone. To please no one will | prescribe
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a deadly drug nor give advice which may cause his death.

Nor will | give a wonman a pessary to procure abortion. But

| will preserve the purity of my life and my art. | will not
cut for stone, even for patients in whomthe disease is

mani fest; | will leave this operation to be perforned by
practitioners, specialists in this art. In every house where
cone | will enter only for the good of ny patients, keeping
nyself far fromall intentional ill-doing and all seduction
and especially fromthe pleasures of |ove with wonen or

with nmen, be they free or slaves. Al that may come to ny
know edge in the exercise of nmy profession or in daily
commerce with men, which ought not to be spread abroad,

I will keep secret and will never reveal. If | keep this oath
faithfully, may | enjoy ny life and practice ny art,
respected by all men and in all tinmes; but if | swerve from
it or violate it, may the reverse be ny lot."

Many versions of Hippocratic Cath are prevalent. "Light

From Many Lanps" a book edited by Lilian Eichler Watson

contains a little different phraseology of that oath but certainly a
beautiful conmentary on -the significance of the Hi ppocratic

Cath. W would like to reproduce the oath and the comentary

her eunder: (pages 181-182);

"I do solemmly swear hy that which | hold nost

sacred:

That | will be loyal to the profession of
medi ci ne and just and generous to its nenbers;

That | will lead ny life and practice nmy art in
upri ght ness and honor

That into whatsoever house | shall enter, it
shall be for the good of the sick to the utnost of ny

power, | holding nyself aloof fromwong, from
corruption, and fromthe tenptation of others to
Vi ce;

That | will exercise nmy art solely for the cure of

ny patients, and will give no drug, perform no
operation for a crimnal purpose, even if solicited, far
| ess suggest it;

That whatsoever | shall see or hear of the lives
of nmen which is not fitting to be spoken, | wll keep
i nviol ably secret.

These things | do promise, and in proportion as

I amfaithful to this my oath may happi ness and

good repute be ever nine __ the opposite if | shall be
forsworn.'

[F.N.: The Hi ppocratic Collection, containing

the best of the ancient Greek nedical witings, was
put together by Aristotle and has survived through
the centuries. The "H ppocratic Cath" is one of the
l ast and nost inspiring passages in this Collection
There are a nunber of versions of the fanous Gath;

but the formgiven here is the one comonly used
today; and is an adaptation of a translation fromthe
original Geek.]

"The nedi cal profession is and al ways has been one
of the nobst ethical of all professions; and this is due
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at least in part to the centuries-old influence of the
Hi ppocratic Cath. This fanbus Gath has kept alive

the high standards and ideals set by Hi ppocrates,

and forns the basis of nodern nedical ethics.

Witten nore than twenty centuries ago, the

Hi ppocratic Cath has inspired generations of doctors
and continues to do so even now. The Cath is

still admi ni stered by nedical schools to graduating

cl asses; and thousands of physicians have framed

copies on their walls along with their diplomas.

Consci entious practitioners continue to live up to the

principles and ideals set down for their profession so

| ong ago by the "Father of Medicine."

Though it was witten specifically for

physi ci ans, the H ppocratic Cath sets an enduring
pattern of honor, integrity, and devotion to duty for
all people, in all professions."” And certainly to

sur geons."”

Many people argue that the original Hi ppocratic Gath is

i nappropriate in a society that has seen drastic socio-econom c,
political and noral changes, since the tine of H ppocrates.
Certain parts of the original oath such as teaching the naster’s
sons the secrets of medicine without fees and the prom se not to
bring a knife to another’s body but to |leave it to 'practitioners of
the craft’ have been rendered obsol ete as the nodernisation of
education has led to the teaching of medical science in
institutions of higher |earning, and specialisation in nedicine has
| ed to physicians who specialisein avariety of fields including
surgery. Simlarly, the |egalisation on abortion and physici an-
assisted suicide in certain parts of the world, has nmde it
awkward for sonme nedical practitioners there to carry on in the
tradition of the original oath.

This has led to the nodification of the oath to sonething

better suited for our times. One of the nost w dely used versions
is The Declaration of Geneva which was adopted by the

General Assenbly of the World Medical Association at Geneva in
1948. Witten with the nedical crimes conmtted in Naz

Germany in view, it is a 'declaration of physicians’ dedication to
the humanitarian goals of medicine.” It is also perhaps the only
one to nention treating people equally, w thout regard as to
race, religion, social standing and political affiliations:

"I solemmly pledge nyself to the service of hunanity. 1

will give to ny teachers the respect and gratitude which

is their due. | will practice nmy profession with conscience

and dignity. The health of ny patient will be ny first
consideration. | will respect the secrets which are

confided in ne. I will maintain by all means in ny power

the honour and noble traditions of the nedical profession

My col |l eagues will be nmy brothers and sisters. | wll not

permt consideration of religion, nationality, race or socia
standing to intervene between ny duty and ny patient. |

will maintain the utnost respect for human life even

under threat. | will not use ny medical know edge

contrary to the laws of humanity. | nake these proni ses

sol emmly, freely and upon nmy honour."
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In recent tinmes the self regulatory standards in the

pr of essi on have shown a decline and this can be attributed to

t he overwhel ming inmpact of conmercialization of the sector.

There are reports agai nst doctors of exploitative nmedica
practices, msuse of diagnostic procedures, brokering deals for
sal e of human organs, etc. It cannot be denied that black sheep
have entered the profession and that the profession has been
unable to isolate themeffectively. The need for externa

regul ation to suppl enent professional self-regulation is
constantly growi ng. The high costs and investnments involved in
the delivery of nedical care have made it an entrepreneuria
activity wherein the professionals |ook to reapi ng maxi mum
returns on such investnent. Medical practice has always had a

pl ace of honour in society; currently the bal ance between service
and business is shifting disturbingly towards business and this
calls for inproved and effective regul ati on, whether internal or
external. There is need for introspection by doctors \026 individually
and collectively: They nmust rise to the occasion and enforce

di sci pline and hi gh-standards in the profession by assum ng an
active role:

(3) Need for devising awelfare fund or insurance scheme

Failure of many a sterilization operation, though

successfully perforned, is attributable to causes other than
medi cal negligence as we have al ready di scussed herei nabove.

And, yet the doctors are being faced with claimfor damages.
Sone of the clainms have been decreed by the courts w thout
arriving at any finding providing a foundation in law for
uphol di ng such a claim The state is al'so being called upon to
honour such decrees on the principle of vicarious liability when
the surgeon has performed a surgery in discharge of his duty.
Mostly such surgeries are perforned on a |large scale and as a
part of famly welfare programres of the Government.

Qovi ously, such programmes are in public interest. /Such |like
decrees act as a disincentive and have deterrent effect on the
surgeons performng sterilization operations. The State, flooded
with such decrees is also inclined not to pursue fanily planning
canps on | arge scal e though in public interest.

In Javed & Os. v. State of Haryana & Os. (2003) 8
SCC 369, popularly known as ' Two-Child Norm case, this Court
had an occasion to deal with the probl em of-increasing
popul ati on, the danger which it poses for the progress of the
nati on and equitable distribution of its resources and upheld the
validity of the Haryana | egislation inposing a disqualification on
persons having nore than two children fromcontesting for an
el ective office. The fact cannot be |ost sight of that while
educated persons in the society belonging to the niddle-class
and the upper class do voluntarily opt for famly planni ng and
are careful enough to take precautions or renedial steps to
guard agai nst the consequences of failure of sterilization, the
illiterate and the ignorant and those bel onging to the | ower
econom c strata of society face the real problem To popul arize
fam |y planning programmes in such sections of society, the
State CGovernnent shoul d provide sonme solace to themif they,
on account of their illiteracy, ignorance or carel essness, are
unable to avoid the consequences of a failed sterilization
operation. Towards this end, the State Governnents shoul d
thi nk of devising and nmaki ng provisions for a welfare fund or
taking up with the insurance conpani es, a proposal for devising
an appropriate insurance policy or an insurance scheme, which
woul d provi de coverage for such clainms where a child is born to
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worman who has undergone a successful sterilization operation
as in the present case.

Concl usi on

The appeal is allowed. The judgnent and decree passed

by the trial court and upheld by the first appellate court and the
Hi gh Court are set aside. The suit filed by the plaintiffs-
respondents is dism ssed. However, as we have al ready stated,

in view of the concession given by the | earned Additiona

Advocat e General appearing for the appellant State, the anpunt

of Rs.50,000/- if already paid to the plaintiff-respondent shal

not be liable to be refunded by way of restitution. No order as to
cost s.




