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ACT:

Cvil Services-C C R -Adverse renarks- Cormmuni cation and
nonconmuni cati on- Effect of-Action under Rule 56 (J) of the
Fundamental Rules (Rule 71 of Orissa Service Code) whether

to be delayed till the disposal of representation on adverse
remarks.

Cvil Servi ces-Ori ssa Servi ce Code, Rul e
71(Corresponding to rule 56. (J) of the Fundanental . Rul es)-
Conpul sory retirenment-\Wether to  be del ayed till t he

di sposal of representation on adverse remarKks.

Cvil Services-Oissa Service Code-Rule 71-Compul sory
retirement-Principles of natural justice whether applicable-
Whet her pernmissible on uncommunicated adverse remar ks-
Courts’ interference-Scope of.

Constitution of I ndi a, 1950-Article 226-Court’s
jurisdiction to interfere with order of compul sory
retirement- Scope of - Princi pl es of natural j ustice-
Applicability of-Conpul sory retirenment whether pernissible
on uncommuni cat ed adverse remarks.

HEADNOTE:
C. A. No. 869 of 1987

On 15.3.1951, the appellant was appointed as a
Pharmaci st, which was then designated as conpounder. On
13.2.1976 he was retired conpul sorily by the Governnent
under the first proviso to Sub-rule of Rule 71 of the Orissa
Servi ce Code

The appellant challenged the order by way of a wit
petition in the H gh Court contending that the order was the
result of ill-will and malice the Chief District Medica
Oficer bore towards him that his entire service was spot-
less and that at no tine were any adverse entries in his
confidential character rolls comrunicated to him

The respondent- Governnent submitted that the decision
toretire
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the petitioner conmpulsorily was taken by the Revi ew
Conmittee and not by the Chief Medical Oficer; that besides
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the remarks nmade in the confidential character rolls, other
nmat eri al was al so taken into consideration by the Review

Committee that it arrived at its decision bonafide and in
public interest which decision was accepted and approved by
the CGovernment. The allegation of nal afi des was deni ed.

The High Court | ooked into the proceedi ngs of the Review
Committee and the confidential character rolls of the
appel | ant and dism ssed the wit petition on the reasoning,
that an order of conpul sory retirement after putting in the
prescribed qualifying period of service did not amunt to
puni shrent ; that the order was passed by the state
Government and not by the Chief Medical O ficer and that the
petitioner has failed to establish that remarks in the
confidential character rolls were not duly and properly
recorded. It held that the adverse remarks though not
communi cat ed, can yet berelied upon. Accordingly it held
that the decision to retire was taken by the Review
Conmittee  on proper material and there were no grounds to
interfere with its decision

The ‘present —appeal by special |eave was filed by the
gover nent _servant agai nst-the deci sion of the H gh Court on
the question, whether acting upon undisclosed material was a
ground for quashing the order of conpul sory retirenent C A
No. 870 of 1987 was also filed on simlar facts.

It was contended by the appellant that since an order of
conpul sory retirement had adverse effects upon the career
and prospects of the government servant, the order should be
passed in accordance with principles of natural justice;
that before passing the order, a notice to show cause
agai nst the order proposed should be given to the governnent
servant; that the order of conpulsory retirenment was based
upon uncommuni cated adverse renmarks and that the appellant
was al so not afforded an opportunity to nake a
representati on against the sane; and that as per the new
concept of Article 14 adunbrated Maneka Gandhi case, AR
1978 SC 579, any and every arbitrary action was open to
judicial scrutiny.

Di sm ssing the appeals, this Court,

HELD: 1.01. What is normally required to be
conmuni cated i s adverse remarks - not every remark, ~ coment
or observation nade in the confidential rolls. There may  be
any nunber of remarks, observations and
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coments, which do not constitute adverse remarks, but -are
yet relevant for the purpose of F.R 56(j) or a Rule
corresponding to it. [855B-(C

1.02. The adverse remarks ought to be conmunicated in
the normal course, as required by the Rules/ orders in  that
behal f. Any representations made against them. would and
should also be dealt wthin the normal course, wth
reasonabl e pronptitude. [854D E]

1. 03. The action under F.R56(j) (or the Rul e
corresponding to it) need not await the disposal or fina
di sposal of such representation or representations, as the
case may be. In some cases, it may happen that sone adverse
remarks of the recent years are not conmmunicated or if
conmuni cated, the representation received in that behalf are
pendi ng consideration. On this account alone, the action
under F.R 56(j) need not be held back. [854E-F]

1.04. There 1is no reason to presunme that the Review
Conmittee or the governnent, if it chooses to take into
consi deration such uncomunicated remarks, would not be
conscious or cognizant of the fact that they are not
conmuni cated to the governnment servant and that he was not
gi ven an opportunity to explain or rebut the sarme.
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Simlarly, if any representation made by the governnent
servant is there, it shall also be taken into consideration
[ 854F- G

1.05. Not only the Review Conmittee is general ly
conposed of high and responsible officers, the power is
vested in government alone and not in a mnor official. It
is unlikely that adverse remarks over a nunber of years
remain uncomuni cated and yet they are nmde the primary
basis of action. Such an unlikely situation, if indeed
present, may be indicative of malice in |law [854G H]

2.01. An order of conmpulsory retirement is not a
puni shment. It inplies no stigma nor any suggestion of
m sbehavi our. [ 855D

2.02. The order has to be passed by the governnment on
formng the opinion that it is in the public interest to
retire a government  servant conpul sorily. The order is
passed on the subjective satisfaction of the government.
[ 855D E]

2.03. 'Principles of natural justice have no place in the
context of -an order of conpulsory retirenment. This does not
mean that judicial scrutiny
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is excluded altogether. While the Hi gh Court or this Court
woul d not exam ne the matter as an appellate court, they may
interfere if they are satisfied that the order is passed
(a) mala fide or (b) that it is based on no evidence or (c)
that it is arbitrary in the sense that no reasonable person
would form the requisite opinion on the given material
in short, if it is found to be a perverse order. [855E-F]

2.04. The renedy provided by Article 226 of t he
Constitution is no |less an inportant safeguard. Even wth
its well-known constraints, the renedy is an effective check
against mala fide, perverse or arbitrary action. [855A]

2.05. An order of conpulsory retirenent is not liable to
be quashed by a court nmerely on the showing that while
passing it, uncomunicated adverse remarks were also taken
into consideration. That circunstance by itself cannot be a
basis for interference. [856B]

2.06. The governnment (or the Review Conmittee, as the
case my be) shall have to consider the entire record of
service before taking a decision in the matter, of course,
attaching nore inportance to the record of and performance
during the later years. The record to be so consi dered would
naturally i ncl ude the entries in t he confidentia
records/character rolls, both favourable and adverse. If a
gover nirent servant is promoted to a hi gher post
notw t hst andi ng the adverse remarks, such remarks1ose their
sting, more so, if the promotion is based upon nerit
(sel ection) and not upon seniority. [855G 856A]

2.07. The nature of the function is not quasi-judicia
in nature and because the action has to be taken- on the
subj ective satisfaction of the Government, there is no room
for inporting any facet of natural justice particularly
because an order of conpulsory retirenent is not a
puni shnment nor does it involve any stigna. [856F]

Union O India v. ME. Reddy, [1980] 1 SCR 736; Union of
India v. J.N Sinha, [1971] 1 SCR 791, Appli ed.

Shyam Lal v. State of Utar Pradesh, [1955] 1 SCR 26;
Shivacharana v. State of Mysore, AIR (1965) SC 280; State
of Oissa v. Dr. Binapani Devi, [1967] 2 SCR 625; AK
krai pak v. Union of India, AIR 1970 SC 150; R L. Butail wv.
Union of India, [1971] 2 SCR 791; Dr. N V. Puttabhatta v.
State of Mysore, AIR 1972 SC 2185; G an Singh Mann v. Punjab
and Haryana
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H gh Court, AIR 1980 SC 1894; O N G C v. Iskandar Ali, Brij
Bi hari Lal Agarwal v. High Court O Madhya Pradesh, [1981] 2
SCR 29; Baldev Raj Chaddha v. Union O India, [1981] 1 SCR
430; J.D. Srivastava v. State of Madhya Pradesh, [1984] 2
SCR 466; Brij Mhan Singh Chopra v. State of Punjab, [1987]
2 SCC 1988; CGurdyal Singh Fiji v. State of Punjab, [1979] 3
SCR 518; m Amar kant Chaudhary v. State of Bihar, [1984] 2 SCR
299; Baidyanath Mahapatra v. State of Orissa, [1989] 4 SCC
664; Barium Chemicals v. Conpany Law Board, AIR (1967) SC
295; Val | ukunnel v. Reserve Bank of India, AIR 1962 SC 1371;
Maneka Gandhi’s case, AIR 1978 SC 579, Referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 869 of 1987.

From the Judgnent and Order dated 22.12.1981 of the
Oissa Hgh Court in Oiginal Judicature Case No. 412 of
1976.

W TH

CA No. 870 of 1987

R K. Garg and A. K Panda for the Appellants.

C.S. Srinivasa Rao for the Respondent.

The Judgrment of ‘the Court was delivered by

B. P. JEEVAN /REDDY,J. 1. These appeals raise the
guestion-whether it 'is permssible to  the governnent to
order conpul sory retirenment of a governnent servant on the
basis of material which includes uncommunicated adverse
remar ks. VWi | e the appellants (gover nnent servants,
conpul sory retired) rely upon the decisions of this court in
Brij Mhan Singh Chopra, [1987] 2 S.C C. 1988 and Bai dyanath
Mahapatra, [1989] 4 S.C.C. 664, in support of their
contention that it is not permssible, t he respondent -
governnment relies upon the decision in ME. Reddy. [1980] 1
SSCR 736 to contend that it is permissible to the
gover nient to take into consi deration uncomuni cat ed
adverse remarks also while taking a decision to retire a
government servant conpul sorily.

2. The appellants in both the appeals -have been
conpul sorily retired by the government of Oissa in exercise
of the power conferred upon it by the first proviso to Rule
71 (a) of the Orissa Service Code. Since the relevant facts
in both the appeals are simlar, it would be sufficient if
we set out the facts in Civil Appeal No. 869 of 1987.

841

3. The appellant, Sri Bai kuntha Nath Das was appointed
as a Pharmaci st (then designated as Conpounder) by the G vi
Sur geon, Mayur bhanj on 15.3.1951. By an order dat ed
13.2.1976 the governnent of Orissa retired him conpulsorily
under the first proviso to sub-rule of Rule 71 of the Orissa
Servi ce Code. The order reads as foll ows:

‘““In exercise of the powers conferred under the
first proviso to sub-rule (a) of rule 71 of Oissa
Service Code, the CGovernnent of Orissa is pleased
to order the retirenent of Sri Bai kunthanath Das,
Phar maci st now working under the Chief District
Medi cal O ficer, Mayurbhanj on the expiry of three
nonths fromthe date of service of this order on
hi m

By order of the Governor.’

4. The petitioner challenged the sane in the H gh Court
of Oissa by way of a wit petition, being OJ.C No. 412
of 1976. H's case was that the order was based on no
material and that it was the result of ill-will and nmalice
the Chief District Medical Oficer bore towards him The
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petitioner was transferred by the said officer fromplace to
pl ace and was al so pl aced under suspension at one stage. He
submitted that his entire service has been spot-less and
t hat at no time were any adverse entries in hi s
confidential character rolls communicated to him |In the
counter-affidavit filed on behalf of the government, it was
submitted that the decision to retire the petitioner
conpul sorily was taken by the Review Committee and not by
the Chief Medical Oficer. It was submtted that besides the
remarks made in the confidential character rolls, other
material was also taken into consideration by the Review
Conmittee and that it arrived at its decision bonafide and
in public interest which decision was accepted and approved
by the governnent. The allegation of nal afides was deni ed.

5. The High Court looked into the proceedings of the
Revi ew Committee and the confidential character rolls of the
petitioner and disnissed the wit petition on the follow ng
reasoning: An order of conpul sory retirenent after putting
in the prescribed qualifying period of service does not
amount t'o puni shment as has been repeatedly held by this
court. The order in question was  passed by the State
Governnment and not by the Chief Medical Oficer. It is true
that the confidential character roll of +the petitioner
contained several  renmarks adverse to him which were, no
doubt, not communicated to him but the decision of this
court in Union of India
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v. ME Reddy, [1980] 1 S.C. R 736, holds that unconmuni cated
adverse remarks can al so be relied upon while ‘passing an
order of compulsory retirenent. The said adverse remarks
have been nmade by successive Civil Surgeons and not by the
particular Chief District Medical Oficer agai nst whom the
petitioner has alleged malafides. It-is unlikely that al
the Chief District Medical Oficers were prejudiced | against
t he petitioner. |In particular, the court observed, "the
materi als placed before us do not justify a conclusion that
the remarks in the confidential character rolls had not duly
and properly been recorded." The decision to retire has been
taken by the Review Committee on proper material and’ there
are no grounds to interfere with its decision, it opined.

6. The adverse remarks nmade agai nst the petitioner - _in

the words of the H gh Court - are to the follow ng effect:
. nost insincere, irregular in habits and
negligent and besides being a person of ~doubtfu
integrity, he had been quarrelsone with hi s

col  eagues and superior officers and had been
creating problens for the adm nistration.™
7. Rule 71 (a) alongwith the first proviso appended
thereto - which alone is relevant for our purpose - reads
t hus:
"71. (a) Except as otherw se provided in the other
clauses of this rule the date of conpul sory
retirement of a GCovernment servant, except a
m ni steri al servant who was in CGover nnent
service on the 31st March, 1939 and dass IV
Governnent servant, is the date on which he or she
attains the age of 58 years subject to t he
condition that a review shall be conducted in
respect of the Governnent servant in the 55th year
of age in order to determ ne whether he/she should
be allowed to remain in service upto the date of
the conpletion of the age of 58 years or retired on
conpleting the age of 55 years in the public
interest:
Provi ded that a Government servant may retire from
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service any tinme after conpleting thirty years
qual i fying service or on attaining the age of fifty
years, by giving a notice in witing to the
appropriate authority at |east three nonths before
the date on which he wishes to retire or by giving
the said notice to the
843

said authority before such shorter period as
CGovernment may allow in any case. It shall be open
to the appropriate authority to w thhold perm ssion
to a Government servant who seeks to retire under
this rule, if he 1is wunder suspension or i f
i nquires agai nst him are in pr ogress. The
appropriate authority may al so require any officer
toretire in public.interest any tinme after he has
conpl et ed thirty vyears qualifying service or
attained the age of fifty years, by giving a notice
in witing to the Governnment servant at |east three
nont hs before the date on which he is required to
retire or by giving three nonths pay and al | owances
in Lieu of such notice.” xx -xx xx"

8. It is evident that the latter half of the proviso
whi ch enpowers the government to retire a governnent servant
in public interest after he conpletes 30 years of qualifying
service or after attaining the age of 50 years is in pari
materia with the Fundanmental Rule 56(j).

9. The Covernment of Oissa had issued certain
i nstructions in this behal f. Accor di ng to t hese
instructions, the Review Commttee, if it is of the opinion
that a particular government servant should be retired
conpul sorily, nust nmmke a proposal recording its ful
reasons therefor. The administrative departnment controlling
the services to which the particular government  servant
bel ongs, will then process the proposal and put it up to the
government for final orders.

10. In Shyam Lal v. State of Utar Pradesh, [1955] 1
S.C R 26, a Constitution Bench of this court held 'that an
order of conpulsory retirenment i's . not a punishnment nor is
there any stigma attached to it. It said:
"There is no such el enent of chargeor inputation
in the case of compulsory retirenent.” The two
requirements for conpul sory retirenment are that the
officer has conpleted twenty five years’ _service
and that it is in the public interest to dispense
with his further services. It is true that this
power of compul sory retirenent nay be used when the
authority exercising this power cannot substantiate
the m sconduct which may be the real! cause for
taking the action but what is inportant . to note is
that the directions in the |last sentence of Note 1
to Article 465-A make it abundantly clear-that an
i mputation or charge is not in ternms nmade a
condition for the exercise of the power.

844
In other words, a conpulsory retirenent has  no
stigma or i mplication of nm sbehavi our or
i ncapacity."
11. In Shivacharana v. State of Mysore, A 1.R 1965 S.C
280, anot her Constitution Bench reaffirmed t he sai d

principle and held that "Wiether or not the petitioner’s
retirement was in the public interest, is a matter for the
State Government to consider and as to the plea that the
order is arbitrary and illegal, it is inpossible to hold on
the material placed by the petitioner before us that the
said order suffers fromthe vice of mal afides.”
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12. As far back as 1970, a Division Bench of this court
conprising J.C Shah and K. S. Hegde, JJ. held in Union of
India v. J.N Sinha, [1971] 1 S .C R 791, that an order of
conpul sory retirement rmade under F.R 56 (j) does not
i nvol ve any civil consequences, that the enployee retired
thereunder does not |ose any of the rights acquired by him
before retirement and that the said rule is not intended for
taking any penal action against the government servant. |t
was pointed out that the said rule enbodies one of the
facets of the pleasure doctrine enbodied in Article 310 of
the Constitution and that the rule holds the bal ance between
the rights of the individual Governnent servant and the
interest of the public. The rule is intended it was
expl ai ned, to enable the Government to energise its
machinery and to nmake it efficient by conpulsory retiring
those who in its opinion should not be there in public
interest. It was al'so held that-rules of natural justice are
not attracted in such a case. If the appropriate authority
forns the requisite opinion bonafide, it was held, its
opi ni on . cannot be chal |l enged before the courts though it 1is
open to -an aggrieved party to contend that the requisite
opinion has not been formed or that it is based on
collateral grounds or that it is an arbitrary decision. It
is significant to notice that this decision was rendered
after the decisions of this court in State of Oissa v.
Dr. Bi napani Devi, [1967] 2 S.C. R 625 and A K Krai pak v.
Union of India, Al.R 1970 S.C. 150.1ndeed, the said
decisions were relied upon to contend that even in such a
case the principles of natural justice required an
opportunity to be given to the governnent servant to show
cause against the proposed action. The contention, was not
accepted as stated above. The principles enunciated in the
deci sion have been accepted and followed in nany ‘a |ater
deci sion. There has never been a dissent- not until 1987.

13. In R L. Butial v. Union~ of India, relied upon by
the appellant’s
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counsel, the Constitution Bench considered a case where the
governnment servant was denied the pronotion and’ |ater
retired compulsorily wunder F.R 56(j) on the basis of
adverse entries in his confidential records. The -appellant,
an electrical engineer, entered the service of Sima
Electricity Board in 1934. In 1940, he was transferred to
Central Electricity Comm ssion - |ater designated as Centra
Water and Power Conmi ssion (Power Wng). In 1955 he was
promoted to the post of Director wherein he was confirned in
the wyear 1960. In his confidential reports relating to the
years 1964 and 1965, certain adverse renmarks (were nuade.
They were communicated to him He nmade a representation
asking for specific instances on the basis of which the said
adverse remarks were nmade. These representations wer e
rejected. Meanwhile, a vacancy arose in the higher post. The
appel | ant was overl ooked both in the year 1964 as well ‘as in
1965 by the Departnental Promption Conmittee and the
UP.S.C. On August 15, 1967, on his conpleting 55 years  of
age, he was conpulsorily retired under F.R 56(j). Thereupon
he filed three wit petitions in the Hi gh Court challenging
the said adverse entries as also the order of conpul sory
retirement. The wit petitions were dismssed whereupon
the mtters were brought to this court on the basis of a
certificate. The Constitution Bench enunciated the follow ng
propositions:

1. The rules franmed by the Central Water and Power
Conmi ssion on the subject of mmintenance of confidentia
reports show that a confidential report is intended to be a
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general assessnent of work performed by the governnent
servant and that the said reports are maintained to serve as
a data of operative nmerit when question of pronotion

confirmation etc. arose. Ordinarily, they are not to contain
specific i nstances except where a specific instance has
led to a censure or a warning. In such situation alone, a
reasonabl e opportunity has to be afforded to the governnent
servant to present his case. No opportunity need be given
before the entries are nade. Maki ng of an adverse entry does
not amount to inflicting a penalty.

2. Wien the petitioner was overl ooked for pronotion his
representations against the adverse remarks were stil
pending. But inasnmuch ‘as the said representations were
rejected later there was no occasion for reviewing the
decision not to pronote the appellant. Wthholding a
promotion is not a penalty under the Central Service Rules.
Hence, no enquiry was required to be held before deciding
not to pronote the

846
appel | ant-nore so, when the pronotion was on the basis of
sel ection-and not on the basis of seniority alone.

3. So far as the order of conpulsory retirement was
concerned, it was based upon a consideration of his entire
service record including his confidential reports. The
adverse remarks in/such reports, were comunicated fromtine
to tinme and the representations nade by the appellant were
rejected. It is only thereafter that the decision to retire
him conpulsorily was taken and, therefore, ‘there was no
ground to interfere with the said order

14. It is evident that in this case, the question
arising for our consideration viz, whether uncommunicated
adverse remarks can be taken into consideration “alongwith
other material for conmpulsorily retiring a government
servant did not arise for consideration. That question arose
directly in Union of India v. ME. Reddy.

15. The respondent, ME. Reddy bel onged to Indian Police
Services. He was retired conpulsorily under Rule 16 (3) of
Al India Service (Death-cumRetirenment Rules) 1958 -
corresponding to F.R 56 (j). The contention of t he
respondent was that the order was passed on non-existing
material inasmuch as at no tine were any adverse renmarks
conmuni cated to him H's contention was that had there been
any adverse entries they ought to have been communi cated to
him under the rules. The said contention was dealt " within
the follow ng words: -

. This argument, in our opinion, appears to
be based on a serious m sconception. Inthe first
pl ace, under the various rules on the subject it is
not every adverse entry or remarks that has to be
comuni cat ed to the officer concer ned. The
superi or of ficer nmay nake certain remar ks
whi | e assessing the work and conduct of subordinate
officer based on his personal supervision or
contract. Some of these remarks nmay be purely

i nnocuous, or may be connected wth gener a
reputation of honesty or integrity t hat a
particular officer enjoys. It wll indeed be

difficult if not inmpossible to prove by positive
evidence that a particular officer is dishonest but
those who have had the opportunity to watch the
performance of the said officer fromclose quarters
are in a position to know the nature and character
not only of his perfornmance but also of the
847
reputation that he enjoys".
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16. The Learned Judges referred to the decisions in
R L.Butail,J.N Sinha and several other decisions of this
court and held that the confidential reports, even though
not comunicated to the officer concerned, can certainly be
considered by the appointing authority while passing the
order of compulsory retirenent. in this connection, they
relied wupon the principle in J.N Sinha that principles of
natural justices are not attracted in the case of conpul sory
retirement since it is neither a punishnent nor does it
i nvol ve any civil consequences.
17. the principle of the above decision was followed in Dr.
N. V. Puttabhatta v.State of Mysore, A 1.R 1972 S.C. 2185, a
decision rendered by A N Gover and GK Mtter , J.J.
I ndeed, the contention of the appellant in this case was
that since an order of conmpul sory retirenent has adverse
effects upon the career and prospects of the governnent
servant, the order nust be  passed in accordance wth
principles of natural justice. It was contended that before
passing the order, a notice to show cause agai nst the order
proposed ‘'must be given to the governnent servant . Reliance
was pl aced upon the decisions in Binapani Devi and Krai pak
This contention was negatived following the decision in
J.N.Sinha. It was al so pointed out, applying the principles
of Shivacharana that an order of conpulsory retirement is
not a punishnment/ nor does it involve any stigm or
inmplication or msbehaviour. Another contention wurged in
this case was that the order of conpul sory retirement was
based upon uncomunicated adverse remarks ‘and that the
appel l ant was also not afforded an opportunity to make a
representati on against the same. At the relevant time, no
appeal | ay agai nst t he orders passed upon the
representation. Dealing with the said contention, the court
observed
"as the confidential reports rules stood at the
rel evant time, the —appellant could not have
appeal ed against the adverse remarks and if the
opi ni on of the gover nirent to retire hi m
conpul sorily was based primarily on the sai d
report, he could only challange the order if he was
in a position to show that the renmarks were
arbitrary and mal afi de. "
18. Yet another contention which is relevant to the present
case is this : the retirement of the appellant therein was
ordered under Rule 235 of Mysore Civil Services Rules. The
| anguage of the said rule corresponded to
848
F.R56(j) but it did not contain the word "absolute" as is
found in F.R56(j). An argunment was sought to be built up
on the said difference in | anguage but the same was rejected
hol ding that even in the absence of the word "absolute” the
position remains the sane. W are refering to ‘the said
aspect in as much as the proviso to Rule 71 (a) 'of the
Oissa Service Code, concerned in the appeals before us,
al so does not contain the word "absol ute".
19. In (A 1.R 1980 S.C. 1894) G an Singh Mann v. Punjab -and
Haryana High Court, a Bench consisting of Krishna Iyer and
Pat hak, JJ. reiterated the principle that an order of
conpul sory retirenent does not amount to puni shment and that
no stigma or inplication of msbehaviour is intended or
attached to such an order
20. In ON. G Cv. Iskandar Ali, a probationer was term nated
on the basis of adverse renmarks made in his assessnent roll
A Bench conprising three | earned Judges (Fazal Ali, AC
Gupta and Kailasam JJ.) held that the order of termination
in that case was an order of term nation sinpliciter wthout
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involving any stigma or any civil consequences. Since the
respondent was a probationer, he had no right to the post.
The remarks in his assessment roll disclosed that the
respondent was not found suitable for being retained in
service and even though sonme sort of enquiry was comenced,
it was not proceeded wth. The appointing aut hority
considered it expedient to termnate the service of the
respondent in the circunstances and such an order was beyond
chal | enge on the ground of violation of Article 311

21. This court has taken the viewin certain cases that
while taking a decision to retire a governnent servant under
Rule 56(j), nore inportance should be attached to the
confidential records of the later years and that nuch
i mportance should not be attached to the record relating to
earlier years or to the early years of service. In Brij
Bi hari Lal Agarwal v.  Hi gh Court of Madhya Pradesh, [1981] 2
S.CR 29, wupon which strong reliance is placed by the
appel l ant™s counsel - -a Bench conprising Pathak and Chi nappa
Reddy, JJ. 'observed thus:

I Wat we would Ilike to add is that when
consi-dering the questi on of conpul sory retirenent,
while it is not doubt desirable to make an overal
assessnment of the Covernment servant’s record,
nore than ordinary val ue should be attached to the
confidential reports pertaining to the years
i medi ately
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precedi ng 'such consideration. It is possible that a
Gover nment . servant may possess a somewhat erratic
record in the early years of service, but with the
passage of tinme he may have so greatly  inproved
that it would be of advantage to continue him in
service up to the statutory age of superannuation
What ever val ue the confidential reports of | earlier
years may possess, those pertaining to the later
years are not only of direct rel evance but also of
ut nost i nportance.”

22. W my nention that the order of conpul sory
retirement in the above case is dated 28th Septenber, 1979.
The High Court took into account the confidential reports
relating to the period prior to 1966 which were also not
conmuni cated to the concerned officer. However, the decision
is based not upon the non-conmmuni cati on of adverse renarks
but on the ground that they were too far in the past. It was
observed that reliance on such record has. the  effect of
denying an opportunity of inprovenent to the of ficer
concerned. The decision in Baldev Raj Chaddha v. ~ Union of
India, [1981] 1 SSCR 430, is to the sane effect. In J.D
Srivastava v. State of Madhya Pradesh, [1984] 2 S.C. R 466,
it was held by a Bench of three | earned Judges that ~adverse
reports prior to the pronotion of the officer cannot
reasonably form a basis for formng an opinion to retire
him The reports relied upon for retiring the appellant were
nore than 20 years old and there was no other material « upon
which the said decision could be based. It was held that
reliance on such stale entries cannot be placed for retiring
a person conpulsorily, particularly when the of ficer
concerned was pronoted subsequent to such entries.

23. W now cone to the decision in Brij Mhan Singh
Chopra v. State of Punjab, relied upon by the |earned
counsel for the petitioner. In this case, there were no
adverse entries in the confidential records of the appell ant
for a period of five years prior to the inpugned order
Wthin five years, there were two adverse entries. 1In
neither of them however, was his integrity doubted. These
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adverse renmarks were not comunicated to him The Bench
consisting of E.S. Venkataram ah and K.N. Singh JJ. quashed
it on two grounds viz.,

1. It wuld not be reasonable and just to consider
adverse entries of renote past and to ignore good entries of
recent past. If entries for a period of nore than 10 years
past are taken into account it would be an act of
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digging out past to get sonme material to nmake an order
agai nst the enpl oyee.

2. In Gurdyal Singh Fiji v. State of Punjab, [1979] 3
S.C. R 518 and Amarkant Chaudhary v. State of Bihar, [1984]
2 S.CR 299, it was held that unless an adverse report is

conmuni cated and representation, iif any, nade by t he
enpl oyee is considered, it may not be acted upon to deny the
pronoti on. The same consideration applies wher e t he

adverse entries are taken into account in retiring an
enpl oyee pre-maturely fromservice. K N Singh, J. speaking
for the Bench observed: "it woul d be unjust and unfair and
contrary ~to principles of natural justice to retire pre-
maturely —a governnment enpl oyee on the basis of adverse
entries which are either not communicated to him or if
conmuni cat ed, representati ons made agai nst those entries are
not considered and di sposed of".

This is the /first case in which the principles of
natural justice were inported in the case of conpulsory
retirement even though it was held expressly in J.N.  Sinha
that the said principles are not attracted. This view was
reiterated by K N Singh, J. again in [1989] 4 S.C.C. 664
Bai dyanath Mahapatra v. State of Oissa, (Bench conprising
of KKN. Singh and MH Kania, JJ.). In this case, the Review
Committee took into account the entire service record of the
enpl oyee including the adverse remarks relating to the vyear
1969 to 1982 (barring certain intervening years for which no
adverse remarks were nade). The enployee had joined the
Oi ssa Government service as an Assi'stant Engineer in 1955.
In 1961 he was pronoted to the post of Executive /Engineer
and in 1976 to the post of Superintending Engineer. In 1979
he was allowed to cross the efficiency bar with effect from
1.1.1979. He was conpulsorily retired by an order dated
10. 11.1983. The Bench held in the first instance  that the
adverse entries for the period prior to his pronotion as
Superi nt endi ng Engi neer cannot be taken into account. 1t was
held that if the officer was pronoted to a hi gher post, and
that too a selection post, notw thstanding such adverse
entries, it nmust be presunmed that the said entries |ost
their significance and cannot be revived to retire the
of ficer conpulsorily. Regarding the adverse entries for. the
subsequent years and in particular relating to. the years
1981-82 and 1982-83 it was found that though the said
adverse remarks were conmuni cated, the period prescribed for
maki ng a representation had not expired. The Bench observed:
....... These facts make it anply clear that the
appel l ant’ s
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representation agai nst the af oresai d adver se
remar ks for the years 1981-82 and 1982-83 was
pending and the sane had not been considered or
di sposed of on the date of inmpugned order was
i ssued. It is settled view that it 1is not
permssible to prematurely retire a governnent
servant on the basis of adver se entries,
representati ons against which are not considered
and di sposed of. See Brij Mhan Singh Chopra v.
State of Punjab."
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24. On the above basis, it was held that the Review
Conmittee ought to have waited till the expiry of the period

prescribed for making representation against the sai d
remarks and if any representation was nade it should have
been considered and di sposed of before they could be taken
into consideration for formng the requisite opinion. 1In
other words, it was held that it was not open to the Review
Conmittee and the governnent to rely upon the said adverse
entries relating to the years 1981-82 and 1982-83, in the
ci rcunst ances. Unfortunately, the decision in J.N Sinha was
not brought to the notice of the I|earned Judges when
deci di ng the above two cases.

25. The basis of the decisions in Brij Mhan Singh
Chopra and Bai dyanath Mahapatra, it appears, is that while
passing an order of conmpulsory retirenent, the authority
nmust act consistent with the principles of natural justice.
It is said to expressly in Brij Mhan Singh Chopra. This
premse, if carriedto its logical end, would also nean
af fording an opportunity to the concerned governnent servant
to show cause agai nst the action proposed and all that it
i nvol ves. It is true that these decisions do not go to that
extent but linmit their holding to only one facet of the rule
viz., ‘acting upon undisclosed material to the prejudice of
a man is a violation of the principle of natural justice.
This holding is in direct conflict with ‘the decision in
J.N. Sinha which excludes application of  principles of
natural justice. ' As pointed out above, J.N. Sinha was
decided after, and expressly refersto the ‘decisions in,
Bi napani Devi and Krai pak and yet hol ds that principles of
natural justice are not attracted in a case  of conpulsory
retirement. The question is which of the two views is the
correct one. Wile answering this question, it is necessary
to keep the following factors in nmind:~ (a) Conpul sory
retirement provided by F.R 56 (j) or _other corresponding
rules, is not a punishnent. It does not involve any stigma
nor any inplication of msbehaviour or incapacity. Three
Constitution Benches have said so vi de Shyam La
Shi vacharana and R L.
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Butail. (b) F.R 56 (j) as also the first proviso to Rule
71(a) of the Orissa Service Code, enmpower the governnent to
order conpul sory retirenment of a government servant if  in

their "opinion", it is in the public interest so to do. This
neans that the action has to be taken on the subjective
sati sfaction of the governnent. In R.L. Butail, t he

Constitution Bench observed:
PR In Union of Indiav. Col J.N. Sinha this
Court stated that F.R 56(j) in express terns
confers on the appropriate authority an absolute
right to retire a Governnent servant on his
attaining the age of 55 years if such authority is
of the opinion that it is in public interest so to
do. The decision further states:
"If that authority, bona fide forms that opinion
the correctness of that opinion cannot be
chal | enged before courts. It is open to an
aggrieved party to contend that the requisite
opi nion has not been formed or the decision is
based on collateral grounds or that it is an
arbitrary decision.”

26. The law on the subjective satisfaction has been
dealt with elaborately in Barium Chemicals v. Conpany Law
Board, AIR 1967 S.C. 295. At page 323, Shelat, J., after
referring to several decisions dealing with action taken on
subj ective satisfaction, observed thus:
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"Bearing in mnd these principles the provisions of
S. 237 (b) may now be exam ned. The cl ause enpowers
the Central CGovernment and by reason of del egation
of its powers the Board to appoint inspectors to
i nvestigate the affairs of the conmpany, if "in the
opi nion of the Central Government"” (now the Board)
there are circunstances "suggesting” what is stated
in the three sub-clauses. The power is executive
and the opinion requisite before an order can be
made is of the Central Government or the Board as
the case may be and not of a Court. Therefore, the
Court cannot substitute its own opinion for the
opinion of the authority. But the question is,
whether the entire action under the section is
subj ective?"

27. The | earned Judges then referred to certain other
deci sions including the decision in Vallukunnel v. Reserve
Bank of India, AIR 1962 S.C 1371 and concl uded as foll ows:
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"Therefore, the words, "reason to believe" or "in
the opi ni on of"do ~not —always |ead to t he
construction that the process of entertaining
"reason to believe" or "the opinion" is an
al t oget her ~ subjective process not lending itself
even to a limted scrutiny by the court that such
"reason to believe" or "opinion" was not forned on
relevant  facts or within thelimts or as Lord
Radcliffe' and Lord Reid called the ‘restraints of
the statute as an alternative safeguard to rule of
nat ur al justice wher e the function is
admini strative."

28. The blurring of the dividing |line between a quasi-
judicial order and an administrative order, pointed out in
Krai pak has no effect upon the above position, nore so when
conpul sory retirenent is not a puni shment nor does it inply
any stigma. Kraipak- or for that matter, Maneka Gandhi -
cannot be understood as doi ng away with the concept of
subj ective satisfaction.

29. On the above prenmises, it follows, in our respectfu
opinion that the view taken in J.N. Sinha is the correct one
viz., principles of natural justice are not attracted in a
case of conpulsory retirement under F.R 56(j) or a rule
corresponding to it. In this context, we may point out a
practical difficulty arising fromthe sinultaneous operation
of two rules enunciated in Brij Mhan Singh Chopra. On one
hand, it is stated that only the entries of last ten years
should be seen and on the other hand, it is stated that if
there are any adverse remarks therein, they nmust not only be
conmuni cated but the representations nade against /them
should be considered and di sposed of before they can be
taken into consideration. Wiere do we draw the line in the
matter of disposal of representation. Does it mean, disposa
by the appropriate authority alone or does it include appea
as well. Even if the appeal is dismssed, the governnent
servant nay file a revision or nake a representation to a
still higher authority. He may al so approach a court or
Tri bunal for expunging those remarks. Should the government
wait wuntil all these stages are over. Al that would
naturally take a long tine by which time, these reports
woul d al so have becone stale. A government servant so m nded
can adopt one or the other proceeding to keep the nmatter
alive. This is an additional reason for holding that the
principle of ME. Reddy should be preferred over Brij Mdhan
Si ngh Chopra and Bai dyanath Mahapatra, on the question of
taking into considerati on uncomuni cat ed adverse remarKks.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 16

854

30. Another factor to be borne in mndis this: nost
often, the authority which made the adverse renmarks and the
authority conpetent to retire himconpulsorily are not the
same. There is no reason to presunme that the authority
conpetent to retire himwll not act bonafide or wll not
consider the entire record dispassionately. As the decided
cases show, very often, a Review Committee consisting of
nore than one responsible official is constituted to exam ne
the cases and nake their recommendation to the government.
The Review Comm ttee, or the governnent, would not naturally
be swayed by one or two remarks, favourable or adverse. They
would forman opinion on a totality of consideration of the
entire record - including representations, if any, nade by
t he government servant agai nst the above remarks - of course
attaching nore inportance to |later period of his service.
Anot her circunstance to be borne in mnd is the unlikelihood
of succession of officers maki ng unfounded remarks agai nst a
gover nment servant.

31. W& may  not be understood as saying either that
adverse remarks need not be conmunicated or that the
representations, if any, submtted by the government servant
(agai nst such renmarks) need not be considered or disposed
of . The adverse remarks ought to be conmmunicated in the
normal course, as required by the Rules/orders in that
behal f. Any representations made against ‘them would and
should also be dealt wthin the normal- course, wth
reasonable pronptitude. Al that we are saying is that the
action under F.R56(j) (or theRule corresponding to it)
need not await the disposal or final disposal of such
representation or representations, as the case may be. In
sonme cases, it may happen that sonme adverse remarks of the
recent years are not communicated orif conmunicated, the
representation recei ved in that behalf are pendi ng
consideration. On this account alone, the action under
F.R 56(j) need not be held back. There is reason to  presume
that the Review Conmittee or the/governnent, if it chooses
to take into consideration such.  uncomunicated  remarks,
woul d not be conscious or cognizant of the fact ~that they
are not comunicated to the governnment servant and that he
was not given an opportunity to explain or rebut the sane.
Simlarly, if any representation made by the governnent
servant is there, it shall also be taken into consideration
W nmay reiterate that not only the Review Committee is
generally conmposed of high and responsible officers, the
power is vested in governnent alone and not in _a mnor
official. It is unlikely that adverse remarks over a numnber
of years remmin uncomunicated and yet they are made the
primary basis of action. Such an wunlikely situation if
i ndeed present, may be indicative of malice in | aw. W may
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mention in this connection that the renmedy provided by
Article 226 of the Constitution is no less an inportant
safeguard. Even with its well-known constraints, the renedy
is an effective check against mala fide, perverse or
arbitrary action.

At this stage, we think it appropriate to append a note
of clarification. VWat is normally required to be
conmuni cated i s adverse remarks - not every remark, coment
or observation nade in the confidential rolls. There may be
any nunber of remarks, observations and comments, which do
not constitute adverse remarks, but are yet relevant for the
purpose of F.R 56(j) or a Rule corresponding to it. The
obj ect and purposes for which this power is to be exercised
are well-stated in J.N. Sinha and other decisions referred
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supr a.

32. The following principles energe from the above
di scussi on:

(i) An order of conpulsory retirenent is not a
puni shment. It inplies no stigma nor any suggestion of
m sbehavi our.

(ii) The order has to be passed by the government on
forming the opinion that it is in the public interest to
retire a government servant conpulsorily. The order is
passed on the subjective satisfaction of the government.

(iii) Principles of natural justice have no place in the
context of an order of conpulsory retirement. This does not
nmean that judicial scrutiny is excluded altogether. Wile
the Hi gh Court or this Court would not exam ne the matter as
an appellate court, they may interfere if they are satisfied
that the order is passed(a) mala fide or (b) that it is

based on no evidence or(c) that it is arbitrary - in the
sense that no reasonable person would form the requisite
opinion on the given material; in short, if it is found to

be perverse order-.

(iv) ~The —governnment (or the Review Conmittee, as the
case my be) shall have to consider the entire record of
service before taking a decision in the matter - of course
attaching nore inportance to record of and performance
during the later years. The record to be so considered would

naturally i ncl ude the entries in t he confidentia
records/character ' rolls, both favourable and adverse. If a
gover nirent servant is promoted to a hi gher post
not wi t hst andi ng t he ‘adverse renmarks, such remarks |ose their
856
sting, nmore so, if the pronmotion is based upon nerit

(sel ection) and not upon seniority.

(v) An order of conpulsory retirenent is not liable to
be quashed by a Court nerely onthe showing that ' while
passing it unconmuni cated adverse remarks were also taken
into consideration. That circunstance by itself cannot be a
basis for interfere. Interference(is permssible only on the
grounds nentioned in (iii) above. This aspect ‘has' been
di scussed in paras 29 to 31 above.

33. Before parting with the case, we nust refer to an
argument urged by Sri R K Garg. He stressed what is call ed,
the new concept of Article 14 as adunberated in WManeka
Gandhi (A 1.R 1978 S.C. 579) and submtted on that  basis
that any and every arbitrary action is open to judicia
scrutiny. The general principle evolved in the said decision
is not in issue here. W are concerned mainly with the
guestion whether a facet of principle of natural justice -
audi alterampartem- is attracted in the case of compul sory
retirement. In other words, the question is whether -acting
upon undi scl osed material is a ground for quashing the order
of conpul sory retirement. Since we have held that the nature
of the function is not quasi-judicial in nature and because
the action has to be taken on the subjective satisfaction of
the Governnent, there is no roomfor inporting the said
facet of natural justice in such a case, nore particularly
when an order of conpulsory retirement is not a punishnment
nor does it involve any stigm

34. So far as the appeals before us are concerned, the
Hi gh Court which has |ooked into the relevant record and
confidential records has opined that the order of compul sory
retirement was based not nerely upon the said adverse
remarks but other nmaterial as well. Secondly, it has also
found that the material placed before them does not justify
the conclusion that the said remarks were not recorded duly
or properly. In the circunmstances, it cannot be said that
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the order of conpulsory retirement suffers fromnmala fides
or that it is based on no evidence or that it is arbitrary.

35. For the above reason, both the appeals are disnissed
but in circunstances of the case, we nake no order as to
costs.
V.P.R Appeal s
di sm ssed
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