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The Bonbay Port Trust (hereinafter 'BPT , for short),
presently constituted and governed by the Major Port  Trust Act,
1963, and now known as The Board of Trustees of the Port of
Munbai, is an "authority’ within the nmeaning of Article 12 of the
Constitution of India. It has been the subject matter of severa
| egi sl ati ons governing its constitution, adm nistration, powers
and duties, sonme of which are The Bonbay Port Trust Act, 1873,
The Bonbay Port Trust Act, 1879 and the Mjor Port Trust Act,
1963. Bonbay, presently known as Munbai, continues to be
the commercial capital of the country. 1In spite of the
devel opnent of several other ports having taken place along the
coasts of India, some of them being of recent origin, the Bonbay
port continues to be the Gateway of India for international trade
and comerce. Space is scarce in Munbai as it is an'island, and
demands on its land are heavy in view of the ever-grow ng
i ndustrial, commercial and economc activities. Due to the
avai lability or continuously growi ng nodern infrastructure at
Munbai | arge sections of the population fromthroughout the
country continue to mgrate to Munbai, which, with its
characteristically liberal netropolitan culture, open-heartedly
acconmodat es anyone who seeks shelter in its arms.

The Bonbay Port Trust Estate, adneasuring around 720
hectares (1800 acres approx.) of land is a huge stretch from
Col aba to Raoli junction, including Pir Pau, Butcher island, |and
at Titwal a and other islands. The population is highly urbanized
and dense. CQut of the total area of 720 hectares the area under
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the jurisdiction of Estate departnent of the BPT is around 336
hectares. Qut of these, 306 hectares of area is occupied by the

| essees of BPT hol ding | eases of various tenures. Around 720
hectares of | and was under intensive use for the Board s own
activities around the year 1980. There were about 600 | essees.
The | essees could broadly be divided into three categories:
nonthly or annual |essees, 15 years’ term/l essees, and 99 years’

or long term|essees, with or without clauses for renewal. In case
of nmonthly or annual |eases, the nunicipal taxes are borne by

the BPT, while in cases of 15 years termand |ong term| eases,

the liability to pay nunicipal taxes is with the | essees. The BPT
Estate cannot be sold; it is all held out on | eases excepting for
the land in the use of the Port and for Port activities i.e. for the
sel f requirenment of the BPT. Leases were created |ong back

some of which being around a century old. The |ease rents were
revi sed and increased fromtime to time not as a matter of some
uni form policy decisions but only by way of adhoc arrangenents.

In the year 1962, the World Bank advi sed BPT that its rate of
return onits real estate was hopel essly i nadequate and needed

to be reviewed. The Conptroller and Auditor General of India

too, in his report of the year 1979-80, shared the opinion of the
World Bank and highlighted the obligation on the part of the
trustees to secure a fair and reasonable revenue for its estate so
as to attend better toits manifold public duties. The trustees
felt convinced that the Port Trust had to perform severa

functions under the Law governing it which were in the nature of
public duties to fulfill public objects; that the expenditure on
mai nt enance was gradual |y increasi ng and there was disparity
between realised rent \and the billed rent; and that a mnus rate
on return was actually being secured taking into account the
expendi ture incurred by the Board on nmi ntenance.  All these
factors persuaded the Board to undertake a nmassi ve exercise for
the revision of rent as also for the revision of the terns and
condi tions of |eases, whereunder the different categories of

| essees were holding | and and estates fromthe Board. The

Board by inserting advertisenents in all-India newspapers

invited proposals from consultancy firns and practicing val uers
for ascertaining the nmarket value of the |and of the Bonbay Port
Trust, including lands in docks and bunders. OQut of the severa

of fers received, the choice of BPT fell on Kirloskar Consultants
Ltd., Pune, who were entrusted with the task on the follow ng
terns of reference:-

") To give an estimate of narket val ues of
the Bombay Port Trust |and (including

the lands in the Docks and Bunders)

di viding theminto conveni ent zones or

bl ocks to be delineated on the Port Trust
estates and having regard to the various
factors relevant to the valuation for the
Port Trust estates ranging from Raol
Junction to Col aba, Pir Pau and Butcher
Island. In all, the | ands adneasure
about 1800 acres and are inclusive of

| and at Titwal a and Butcher and ot her

i sl ands.

ii) The estimate of market val ue shoul d
i ndi cate val ues of |ands both in vacant

and occupi ed conditions and for different
users.

i) The mar ket val ues shoul d be given
separately for each zone or block on two
rel evant dates, viz. as on 1st January
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1975 and 1st January 1978 (these dates
have since been nodified at the time of
signing the agreenent as 1st January
1975 and 1st January 1980).

iv) To lay down a general formula for the
guiding principles to enable the Port

Trust to arrive at |land values rationally at
a future date and realize a fair share of

the future increase in |and val ues
periodically."

At the point of tinme when Kirloskar Consultants enbarked upon
their task, there were 764 |law suits filed by BPT in several courts
and anot her 265 were inthe pipeline - proposed to be filed.
Nearly 1/3rd of the land of BPT was rented out, and | essees were
hol ding the sanme on rates of rent which had remmined stationary
for long nunber of years. The gigantic task entrusted to them

was wel | performed by Kirloskar Consultants Ltd. - the experts in
associationwith Ms. MN Dange & Associ ates, the governnent
approved valuers. The BPT(including its trustees, officers and
staff) and the several government departnents - all rendered

their assistance. A draft report was submitted on Cctober 18,
1980, and after discussions with the Estate department and the
Chairman of the BPT, the final report was submtted on

Decenmber 25, 1980. The report runs into vol unes. The

experts in their report explained their approach and

nmet hodol ogy, took into account the factors influencing |and
prices in Bormbay, the legal aspects relevant to the |and of BPT,
constraints of BPT estate, blockw se fair nmarket rates during half
a decade preceding the report, future val ues and the factors of
leasing of land viz. a viz. its need. The experts also carried out
i nternational port studies. 1In the neeting of BPT held on August
23, 1982, the report of the consul tants was accepted, preceded

by serious deliberations. Notices were issued to several |essees
term nating the tenancies but with an option that the | essees
woul d continue as | essees subject (to their agreeing 'to pay the
revised rent fixed in pursuance of the report subnm'tted by the
experts.

Sone of the lessees filed wit petitions under Article 226 of
the Constitution of India conplaining that the BPT being an
instrunentality of the State within the neaning of Article 12 of
the Constitution, it was bound to be reasonable and fair inits
dealing with the | essees. The increase in rent proposed by the
BPT was exorbitant, for exanple, the rate of rent which was
Rs.66.44 in the year 1948 and which gradually increased to
Rs.317.11 in the year 1981, was proposed to be revised at
Rs. 4515.86. The petitions were di sposed of by a |earned single
Judge (S.M Daud, J.) vide his judgnment dated 1/4. 10. 1990.

The | earned single Judge dealt with two points around which the
controversy had centred. On the first point, the |learned single
Judge held that the proposed revision of rent and the

consequent demand of rent did not breach the provisions of the
Maj or Port Trust Act, 1963. On the second issue, the |earned
singl e Judge forned an opinion that the revision of rent by the
BPT was arbitrary and capricious and therefore violative of the
constitutional restraint on the Port Trust as an instrunentality of
the State. |In the opinion of the |earned single Judge, the BPT
was entitled to protect itself against erosion in the rentals as a
result of inflationary trends, but excepting this no other factor
could be taken into consideration and in any case the BPT could
not afford to behave Iike a private |andlord indulging into rack-
renting by co-relating the rates of rent with market rates. The
notices termnating the tenancies with the option for continuance
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subject to revision of rent based on Kirloskar Consultants report
were struck down. Thus the decision of the |earned single Judge
had the effect of nullifying the entire exercise undertaken by the
BPT t hrough Kirl oskar Consultants.

The BPT preferred an intra-Court appeal which was dealt
with by a Division Bench. On 28.6.1991, the natter cane up for
consi deration before a Division Bench (consisting of Chief Justice
P.D. Desai, and Justice Sukumaran). The Division Bench fornmed
an opinion and expressed it to the parties that the matter shoul d
be put to an end and suggested that they would fix a cut-off
date and the nunber of years upto the expiry of which they
woul d direct the | essees to pay the increase in rent at a certain
percentage to be decided by them so that at fixed intervals of
years BPT woul d get permanently an autonatic increase in rent
at the percentage fixed by them The Division Bench called upon
the BPT to suggest sone formula to enable themto arrive at a
percentage of rent to be fixed by them It was al so suggested
that such formula could be nade applicable to other |essees of
the BPT who were not parties-in the appeal before the High
Court by giving a public notice under Order 1 Rule 8 of CPC

The Board reconsidered the matter and a fresh exercise
was undertaken by the Board so as to respond to the suggestion
of the Court. The 'Board arrived at a forrmula which has been
terned as "conproni se proposal s", approved in the neeting of
the Board held on August 13, 1991, and submtted to the Court.
It is not necessary to deal with the exchange of views anongst
the trustees which received consideration in the neeting of the
Board. The summary of the "conprom se proposal s", which is
based on a detail ed note submtted by the office of the BPT for
bei ng pl aced before the Board, is as under:-

"(i) Nat ure of occupations may continue as at
present on revised rents. Devel opnent

may be in accordance with the

Devel opment Pl an and t he Devel opnent

Control Regul ati ons and BPT Master Pl an
including restructuring fromtine to tine

to cater for port’'s and city' s needs.

(ii) Qccupations may be classified for the
purpose of levy of rents either as ' Non-

Honme Cccupation’ or as 'Hone

Cccupation’ as defined in the

Devel opment Control Regul ations on the

basi s of actual use.

(i) Letting rates for ’'Non-Home Cccupation
per sq. netre of floor space per nonth of
built up area (as derived from val uation

by Kirloskar Consultants) shall be as

under for the period 1.10.1982 to

30. 9. 1992.
(a) Sassoon Dock Estate : Rs. 22. 03
(b) Wl lington & Apollo
Recl amati on Est at es: Rs. 26. 91
(c) Bal | ard and Mbdy Bay
Est at es : Rs. 24. 00
(d) El phi nst one Est ates

(TPS) ; Rs. 14. 44
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(e) Bunders Sout h : Rs. 21. 38
(f) Al'l other Estates : Rs.12.66

Letting rate for 'Hone Cccupation’ may
be at 20 per cent of the above rates.

Letting rates for future years from
1.10.1992 to 30.9.2012 for ' Non-Hone
Occupation’ and ' Hone Cccupation’ shal
be as given in the Annexures".

Not wi t hst andi ng the fixation of letting
rates for 20 years for good and sufficient
reasons, Board may review and revise

the letting rates.

(iv) M.ni mumrent may be for built up area
upto 0.5 FSI irrespective of whether the
area i s built up-or not. M ninmumrent
from1.10.1982 to 30.9.1992 for non-
hazardous trade/use will be Rs.6.33 per
sq. netre per nonth and for POL and
hazardous trade/use will be Rs.8 per sq.
netre per nonth or for0.5. FSI of built
up area, whichever is nmore. The rent

will increase proportionately to the built
up area but maxi mum rent may not

exceed the rent that would have been
payabl e on the basis of Fair Mirket Rents
recormended by Kirl oskar Consultants

Ltd.

(v) In case of letting of BPT structures, the
revised rate of rent per sqg. nmetre of floor

space may be at 2.5 tines the letting

rates. The repairs and nmi nt enance of

the structure shall be done by the

tenant/l essee. For this purpose the

| essee/tenant shall retain 0.5 tinmes the

rent and pay to BPT a net rent at twice

the letting rates.

(vi) Rent in respect of occupations having
nm xed use may be in proportion of the

fl oor space under use for 'Hone

Qccupation’ and ' Non- Hone QOccupati on’

In case of change of use from ' Home
Cccupation’ to 'Non-Hone Qccupation

rents will be regulated at the letting rate
for 'Non-Hone QOccupation’ for the floor

space so changed with effect fromdate

of change of use.

(vii) Rents shall be increased by 4 per cent
every year over the rent in the previous
year from 1.10.1992.

(viii) Arrears for the period from 1.10.1982
upto 30.9.1991 in the case of nmonthly
tenancies and 15 nonthly | ease woul d be
recovered respective of the built up area

at a flat rate of Rs.6.33 per sq. netre per
nonth in case of non-hazardous

trade/use or at a rate of Rs.8 per sq.
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netre per nonth in case of POL and
hazar dous trade/use with sinple interest
at 8 per cent per annum

(ix) Arrears in respect of structures would be
recovered at the applicable rate from

1.10.1987 upto 30.9.1991 with sinple

interest at 8 per cent per annum

(x) In case of nonthly tenancies/15-nonthly
| eases where the pre-revised rent is

nore than the rent under above terns or

where all otments have been nade

t hrough auction/tender at rates higher

than the rate applicable under the above

terns, the rents will continue at the

earlier rates till the applicable letting rate
for a year exceeds that rate of rent
where after the rent will increase to the

applicable I'etting rate and will further
i ncrease at 4 per cent annum

(xi) In case of expired lease, fresh | ease on
new ternms shall be at the sole discretion
of the Board. Gant of fresh | ease may
be consi dered taking into account
restructuring requirenents for the Cty's
Devel opnent Pl an, BPT's Master Pl an and
the Devel opnent Control Regul ations:

VWere a fresh lease is granted, arrears
may be recovered in the formof

prem um at the applicable letting rate for
respective use with sinple interest at 15
per cent per annumfromthe date of

expiry of lease till grant of fresh | ease.
In case of expired | eases without a
renewal clause, additional premum may

be recovered at 12 nonths’ rent at the
applicable letting rate.

(xii) In the case of nmonthly tenancies the
applicable rates used to be nore than

the above rates to cover genera

property taxes. However, in view of the
restrictive tenure, the tax liability is to be
borne by BPT.

(xiii) In the case of subsisting |eases,
assi gnments and consequent grant of

| ease on new terns woul d be at the
prevailing letting rate at the rel evant
time and in relation to use. However, in
case of amal gamation revised rent woul d
be at the letting rate prevailing at the
time of amml gamation subject to a ceiling
that the revised rent will not be nore
than 12 times the earlier rent. \Were

| essee is already paying rent at the
prevailing letting rate, assignnent would
be permtted on | evy of revised rent at
25 per cent over the applicable letting
rate or on |levy of premiumat 12 nonths
rent at the applicable letting rate as may
be desired by the | essee/tenant.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 26

(xiv) Subl etting, change of user, transfer,
occupation through an irrevocabl e power

of attorney and any other breaches may

be regul arized by | evy of revised rent at
the applicable letting rate at the tine of
such breach fromthe date of breach

Where | essee/tenant is al ready paying

rent at the prevailing letting rate, such
regul ari zati on be permtted on | evy of
revised rent at 25 per cent over the
applicable letting rate or a | evy of
premumat 12 nonths’ rent at the
applicable letting rate as may be desired
by the | essee/tenant.

(xv) In case of hardship where effect of the
terms is harsh, such cases may be

br ought up before the Board for

consi deration-on nerits.

(xvi) The above proposals are applied to
properties failing outside the port limts
which is within the Board s power to
sanction. For properties failing within
the port limts, proposals on the above
lines may be nade to  Governnent for
approval .

These proposals are made with deference to

the suggestions by the Division Bench

consi sting of Hon' ble Chief Justice and Hon' ble
Justice Sukumaran for acceptance of the
respondents in the pending appeals. As

regards the proposals which do not affect the
pendi ng appeal s, the Board may, after the

result of these appeals, consider extending the
benefit of these proposals to the other affected
tenants. |If the present proposals are not
accepted, the Board reserves the right to

wi t hdraw them The proposals are w thout
prejudice to the appeals. The proposals do not
ipso facto create any right in the tenants to the
fresh tenancy/l ease but confine to only rents to
be charged in the event of grant of fresh
tenancy/ | ease. "

Proceedi ngs under Order 1 Rule 8 of the CPC were initiated

putting all the | essees of the Board on notice through publication
in newspapers. Several lessees filed applications for interventiaon
and were pernmitted to nake subnissions in respect of the

conprom se proposals. It appears that in spite of the indul gence
shown by the Court, the wit petitioners and the interveners
were not agreeable to accept the proposals. The Division

Bench (M L. Pendse & A A. Cazi, JJ) heard the Board, the wit
petitioners and the interveners at |length. The Division Bench
rightly formed an opinion that the decision by the | earned single
Judge did not bring to an end the entire controversy inasmuch as
merely striking down the action of the Board based on Kirl oskar

Consul tants’ report was not a solution to the problem The

Di vi sion Bench, on a review of the case |law, fornmed an opinion

that if the action of the Board satisfied the test of being fair and
reasonable, it was to be accepted. Leaving aside the grievances

made by the | essees in respect of individual prpoperties as in the
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opi nion of the Division Bench it was not perm ssible to expand
the anbit of enquiry in the proceedi ngs pending before it and to
determ ne whether a particular | essee was entitled to sone other
advantage or not, the Division Bench concentrated on the issue
as to the right of the Port Trust to increase the rent and the
nodal ities adopted by it in determining the rates at which the
rent would be increased. On behalf of the Board a chart was
tendered before the Division Bench indicating the rents which
were paid by the | essees (who had filed petitions before the
Court) prior to Cctober 1, 1991, and the revised rent as
suggested by Kirl oskar Consultants and the nodified rent fixed
by the Port Trust in pursuance of the directions of the Division
Bench with a view to denpnstrate the fairness and

reasonabl eness wit in the proposals. The chart was taken on
record and annexed as exhibit "B to the judgnment dated
11.3.1993 of the Court. The Port Trust nade it clear to the

Di vi sion Bench that it was not insistent on | evying and
recovering rents as was initially suggested by Kirl oskar

Consul tant's and was satisfied with the revised formula pl aced
bef ore the Court.~ Taking an overall view of several relevant
factors brought to the notice of the Court on behalf of the Port
Trust as al so on behal f of the | essees, the Division Bench forned
an opinion that in their judgnment "the revised proposals
submitted by the Port Trust are extrenely reasonable and fair".
The docurent entitled "revision of rents of nonthly tenancies/15
nonthly | eases - conprom se proposal s" was marked as exhibit

"A and annexed with the judgment. The Division Bench put its
seal of approval on the conproni se proposals.

BPT felt satisfied with the judgnent of the Division Bench
However, the grievances of sonme of the | essees persisted and
resulted in filing of a few SLPs in this Court. The principa
appel | ant before us nanely Janshed Hornusj i Wadi a t oo was
one of the appellants. Miinly three grievances were raised
before this Court:

(i) That the H gh Court was in error in not permtting the
i ndi vi dual | essees to nmake their subm ssions about their
conplaint in the matter of increase in rent in relation to
their particul ar | eases;

(ii) That no proper justification has been offered by the Port
Trust in support of the ’conpronise proposals’; and

(iii) That the Division Bench of the H gh Court has not
consi dered the matter of revision of rents on the basis of
the report of the Kirloskar Consultants on merits-and there
is no consideration of the reasons that were given by the
| earned single Judge for setting aside the enhancenent of
the rates by the Port Trust on the basis of the Kirloskar
Consul tants’ report.
A Bench of two | earned Judges of this Court granted leave in al
the Special Leave Petitions and di sposed of the Cvil Appeals by
an order of remand dated 31.10.1995. The judgnent of the
Di vi si on Bench was set aside and the case was renmanded for
decision afresh in the light of the followi ng direction made by this
Court: -
"Havi ng regard to the aforesaid
subm ssi ons urged on behalf of the appellants,
we are of the viewthat it is necessary that the
" Conprom se proposals’ submtted by the Port
Trust are considered by the Division Bench of
the High Court in the light of the reasons given
by the | earned single Judge and submi ssi ons
that are made by the | essees in support of the
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sai d judgnent to show that the said

" Conprom se Proposals’ fo renhancenent of

rent suffer fromthe vice of arbitrariness.
Since this question has not been gone into by
the Division Bench of the Hi gh Court, we
consider it appropriate to set aside the

i mpugned judgnent of the Division Bench of

the H gh Court for reconsideration of the
appeals in the Iight of the subm ssions that are
made by the appellant |essees as well as
intervenors with regard to the ' Conprom se
proposal s’ that are subm tted by the Port Trust
and consider the sane on nerits. It will be
open to the respondents in the Letters Patent
Appeal s before the Hi gh Court as welll as the

i ntervenors to agitate the points which were
agitated before the | earned single judge and
whi ch have been deci ded agai nst ‘them by the

| earned single judge. |If any of the appellants
in these ‘appeal s had not intervened before the
Hi gh Court in Letters Patent Appeals still wll be

open to himto nove the Hi gh Court for
i ntervention."

(enphasi s suppl i ed)

The matter reached back and has been di sposed of afresh
vi de the impugned judgnment dated 1.8.2000 by a Division Bench
(N.J. Pandya & Dr. D.Y. Chandrachud, JJ). This time the Division
Bench has forned an opinion that so far as the exercise of the
Port Trust to call consultants for determining the fair market rate
of that property is concerned, nothing wong can be found with
that. The subsequent conprom se proposal s were only by way
of a softening blowto relieve the lessees of the hardship caused
by revision of rent. So far as the question of interest on arrears
is concerned, the Division Bench thought that the rate of interest
deserved to be confined to 6% per ‘annumonly. The Division
Bench al so held that the Kirloskars’ report and the action based
thereon was al ready set aside by the |earned single Judge and in
their opinion even the so-called ’'conpromn se proposals’ did not
neet with the test of fairness and reasonabl eness.. Then the
Di vi si on Bench hel d: -

"1, For granting upwards revision, we will divide the entire
period starting from 1981 to 2000 into two parts. ... .........
the first period will comence fromthe year 1981 and end

with 31.3.1994. The second period will start on and after
1.4.1994.

2. In view of the stand of the Port Trust itself before the
Supreme Court in S.L.P. upto 31.3.1994 it should be

permitted to apply its original norns of proper revision as

it was doing right upto the year 1981, periodically. ‘It may
accordingly revise the sane upto 31.3.1994.

3. As to the second period, i.e. on and after 1.4.1994, the
revision will have to be on the basis of 6% of the market

rate instead of 15% for non-residential use and for

residential purpose the return shall be worked out at the

rate of 4% on the nmarket value. At this rate the

Kirl oskars’ report has to be worked out on and from 1994

till 31.3.2000.

4. On and after 1.4.2000, the new Maharashtra Rent Contro
Act 1999 has conme into force. The Bonbay Port Trust has
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been omtted fromthe definition of "local authority". The
1999 Act has received Presidential assent and the
provisions of Article 254 of the Constitution of India will,
therefore, cone into play. The appellant-Trust will stand
governed by the provisions of the Maharashtra Rent

Control Act, 1999. To the extent perm ssible therein, the
appel | ant-Trust can certainly increase the rent periodically
and the occupants of the plots, on whatever terns and
conditions at present, will also have to abide by the same.
The appel | ant - Trust cannot cl ai m any exenption fromthe
provi sions of the 1999 Act."

5. As to the individual submssions or as to the cases of
i ndi vidual hardshi ps, the court nmde certain observations

and forned an opinion that by and | arge the sane were

al ready taken care of-

At the end the Division Bench allowed the Port Trust |iberty
to go ahead with the fixation of rent consistently with the
observati'ons nmade by the Court.

Feel ing aggrieved by the decision of the Division Bench
Jamshed Hornusji Wadi a has once again cone up in the present
appeal by special |eave. ~ There are other appeals by a few other
| essees and a host /of intervention applications by other |essees.

The BPT has also filed a menmpof cross-objections seeking
relief beyond the one all owed by the Division Bench of the High
Court. In substance, the BPT seeks its initial action based on
Kirl oskar Consultants’ report being restored and sustained. On
behal f of the appellants, not only the maintainability of cross-
objections in an appeal under Article 136 of the Constitution has
been objected to, but it has also been subnitted that the cross-
obj ections are devoid of any nerit.

We have heard the | earned counsel for the parties, i.e.
several appellants, the BPT as also the interveners. The matters
have been argued fromvery many angles. On 12.11.2002,
when we were al nost reaching the end of the hearing, an offer
for settlement was nooted on behal f of the appellants. The
terns of the offer were reduced into witing and tendered
"wi thout prejudice” to the |learned Addl. Solicitor Genera
appearing for the BPT. The hearing was adjourned to enabl e the
| earned ASG to obtain instructions fromthe BPT who coul d
report if it was inclined to accept the offer or offer its coments
or make counter-offers. On 3.12.2002, the learned ASG filed
the response of the BPT to the terns of settlenment proposed on
behal f of the appellants. Any nutual settlenent was not
possible, it was reported. Further hearing was resuned and
t hen concl uded.

The questions arising for decision in these appeal s and
several intervention applications can suitably be fornul ated as
under : -

(i) What is the status of the BPT as a landlord? Is it free to
charge any rent fromits |lessees as it pleases in viewof its
havi ng been exenpted fromthe operation of the Rent

Control Law or is it only to act in a fair and reasonabl e

manner in the matter of dealing with its | essees and

charging rent fromthenf

(ii) Whet her the cross-objections preferred by the BPT are
mai nt ai nabl e and, if so, to what effect?

(iii) Can the grievances raised by individual |essees be said to
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have been satisfactorily disposed of by the Division Bench
of the Hi gh Court?

(iv) The relief to which the parties are entitled.

The Bonbay Port Trust is an instrunmentality of State and
hence an "authority’ within the neaning of Article 12 of the
Constitution. (See - Ms Dwarkadas Marfatia And Sons Vs.

Board of Trustees of the Port of Bonbay (1989) 3 SCC 293).
It is amenable to wit jurisdiction of the Court. This position of
| aw has not been disputed by either party. The consequence

which follows is that in all its actions, it nust be governed by
Article 14 of the Constitution. 1t cannot afford to act with
arbitrariness or capriciousness. It nust act within the four

corners of the statute which has created and governs it. All its
actions must be for the public good, achieving the objects for
which it exists, and acconpani ed by reason and not whi m or

capri ce.

I't was submitted by the | earned Additional Solicitor
CGeneral that not only does  the Bonbay Port Trust happen to be
an instrunmentality of State, it is also an owner-cuml andl ord
VWen the private | andlords are naking noney in the comrercia
capital city of Bonmbay, there is no reason why the Bonbay Port
Trust should be kept pegged down to abysmally |ow rates of
rent which were settled decades before and at a point of tine
when in Bombay the | and was avail abl e for occupation nore or
less like just a bounty of nature and peopl e were being
per suaded and encouraged by hol ding out incentives to cone to
Bonbay and settle there. He submitted that the Bormbay Port
Trust has to manage and adm ni-ster a huge port, nost vital to
the industrial and econonmic |life of the nation, and it needs
noney for funding its activities. Every additional penny earned
by Bonbay Port Trust has to be and-is spent for public good and
the increase in rent would augment the resources of the Bonbay
Port Trust and thereby strengthen its hands in rendering better
service to the nation. The |earned Addl. Solicitor Genera
poi nted out fromfacts and figures that nost of the tenants were
indulging in such activities as were not expected of them such as
sub-letting, encroachments, unauthorized constructions and so
on. They were pocketing huge suns of nobney by inducting sub-
tenants and collecting premuns and exorbitant rents while they
were not prepared to bear even with a reasonabl e i ncrease of
rent proposed by the Bonbay Port Trust. The Bonbay Port Trust
was being dragged into endless litigation by thetenants. It was
poi nted out that as on 30.9.2002 there were 1900 cases pending
in different courts at different levels all based on |andl ord-tenant
rel ationship. This litigation was consum ng a good chunk of the
Bonbay Port Trust’'s earnings, tinme and energy, all going waste.
The | earned Addl. Solicitor General nmde a very passionate
appeal submitting that the Bonbay Port Trust did not intend to
i ndulge in rack-renting, but at the same time the Court ought
not to deny ordinary rights available to any reasonable | andlord
under the ordinary |law of the land. The Bonbay Port Trust
shoul d not be placed in a worse position than that of an
ordinary landlord nerely because it happened to be an
instrumentality of State. Needless to say, such subni ssion
made by the [earned Addl. Solicitor General was only a defensive
response to the vehenent attack laid on the Bonbay Port Trust’s
proposal s to enhance the rent paid by the appellants and
i nterveners.

The position of lawis settled that the State and its
authorities including instrunentalities of States have to be just,
fair and reasonable in all their activities including those in the
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field of contracts. Even while playing the role of a landlord or
a tenant, the State and its authorities remain so and cannot be
heard or seen causing displeasure or disconfort to Article 14 of
the Constitution of India.

It is conmon knowl edge that several rent contro
| egi sl ati ons exist spread around the country, the energence
wher eof was wi tnessed by the post world war scarcity of
accommodation. Oten these |egislations exenmpt fromtheir
applicability the properties owned by the Government, sem -
Covernment or public bodies, CGovernment-owned corporations,
trusts and other instrunmentalities of State. What is the purpose?
Does the Legislatures intend to | eave such entities absolutely
unbridl ed and uncontrolled as |andlords fromthe operation of
the rent control legislation or do they do so with sonme hope and
trust in such institutions? In Ms. Dwarkadas Marfatia And
Sons (supra) a few-decisions and authorities were cited before
this Court. The observations of Chief Justice Chagla (as Hi s
Lordshi p then was) in Ranpratap Jaidayal Vs. Dom nion of
India - 1952 L. R 54 Bom 927 were quoted wi th approva
stating that while enacting rent control |egislations, the
Covernment seeks to achieve the object of protecting the
tenants and preventing the rent from being increased and peopl e
from being ej ected unreasonably; then it cannot be assuned
that that the very Governnent would itself be indulging into
those very activities which it was proposing to prevent by
enacting such laws. ' The underlying assunption behind granting
exenption fromthe operation of the rent control |egislations was
that the Government woul d not increase rents and woul d not
ej ect tenants unless it was necessary to do so in public interest
and a particular building was required for the public purpose. It
was al so pointed out that the Government or local authority or
the Board woul d not be actuated by any profit-nmaking notive so
as to unduly enhance the rents or eject the tenants fromtheir
respective properties as private landlords are or are likely to do.
This Court in Baburao Shantaram More Vs. Bonbay
Housi ng Board - 1954 SCR 572 recogni sed that the basis of
differentiation in favour of public authorities-Ilike the Bonbay
Port Trust - was on the ground that they would not act for their
own purpose as private |andlords do but would-act for public
purposes. The Court held in Dwarkadas Marfatia (supra) that
the public authorities which enjoy the benefit w thout being
hi debound by the requirements of the Rent Act, nust act for
public benefit and where they fail to do so they render
thensel ves anenabl e to adjudi cati on under civil review
jurisdiction of the Court. A Division Bench of the Bonbay High
Court presided over by Ms. Sujata Manohar, J (as Her Lordship
then was) held in Ratti Palonji Kapadia & Anr. = Vs. State of
Maharashtra & Ors. - 1992 Bom L.R 1356 that the
exenption fromthe provisions of the rent control |aw casts an
obligation on the State and its instrunentalities and authorities
to conply with the public policy of ensuring a fair return of
i nvestments without charging exorbitant rates based on'the
prevailing market price of the land. Thus, a bal ance has to be
struck between ensuring a fair return on investnment and
chargi ng exorbitant rates based on the preval ent narket prices
of land, which would be of utnost rel evance to any other
l andl ord. The State Governnment in order to justify a steep
increase in rent, cannot plead exploitative increases in prices of
| ands. Reference in this connection may al so be nade to
Kumari Shril ekha Vidyarthi etc.etc., Vs. State of UP. &
Os. - (1991) 1 SCC 212, wherein this Court held that while
acting in the field of contractual rights the personality of the
State does not undergo such a radical change as not to require
regul ation of its conduct by Article 14. It is not as if the
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requirenents of Article 14 and contractual obligations are alien
concepts which cannot co-exist. Qur Constitution does not

envi sage or permt unfairness or unreasonableness in State

action in any sphere of activities contrary to the professed ideals
in the Preanble. Exclusion of Article 14 in contractual matters is
not permssible in our constitutional schene. In P.J. Irani Vs.
State of Madras and Anr. - AIR 1961 SC 1731 the Constitution

Bench observed that a tenant in a building owed by the State

or its instrunmentality is not liable to eviction solely because the
tenancy has termnated. The existence of rent contro

| egi sl ati on, though not applicable to such building, is suggestive
of the State’s policy of protecting tenants because of the great
difficulty of their obtaining alternative accommbdati on

In our opinion,in the field of contracts the State and its
instrumentalities ought to so design their activities as would
ensure fair conpetition and non-discrimnation. They can
augnment their resources but the object should be to serve the
public cause and to do public good by resorting to fair and
reasonabl'e methods. The State and its instrumentalities, as the
| andl ords, have the liberty of revising the rates of rent so as to
conpensat e thenmsel ves agai nst 1 oss caused by inflationary
tendencies. They can- and rather nust - also save thensel ves
from negati ve bal ances caused by the cost of naintenance, and
paynment of taxes and costs of admi nistration. The State, as
| andl ord, need not necessarily be a benevol ent and good
charitabl e Samaritan. The felt need for expanding or stimulating
its own activities or other activities in the public interest having
once arisen, the State need not hold its hands from seeking
eviction of its |essees. However, the State cannot be seen to be
indulging in rack-renting, profiteering and indulging i n whinsica
or unreasonabl e evi cti ons or bargains.

A bal ance has to be struck between the two extrenes.
Havi ng been exenpted fromthe operation of rent contro
|l egislation the courts cannot hold themtied to the sanme shackl es
fromwhich the State and its instrumentalities have been freed
by the legislature in their wisdomand thereby requiring themto
be ruled indirectly or by anal ogy by the same | aw from which
they are exenpt. Qherwise, it would tantanmunt to defeating
the exenption clause consciously enacted by the Legislature. At
the sane tine the liberty given to the State and its
instrunentalities by the statute enacted under the Constitution
does not exenpt them from honouring the Constitution itself.
They continue to be ruled by Article 14. The validity of their
actions in the field of landlord-tenant relationship is available to
be tested not under the rent control |egislation but under the
Constitution. The rent control |egislations are tenporary, if not
seasonal ; the Constitution is permanent and all tine law.

In the backdrop of these principles let us test what the
Bonbay Port Trust proposed to do. The learned Addl. Solicitor
CGeneral has pointed out by filing a chart incorporating requisite
facts in requisite details that a good nunber of |essees were
running into huge arrears and were not willing to pay the rent
even where the rates were nonminal. Sub-letting,
encroachment s, and unaut horized constructions were ranpant.
The observati ons nmade and the w se counsel tendered by the
Worl d Bank and the Conptroller and Auditor General of India
could not have been ignored as the Bonbay Port Trust as also its
Trustees coul d otherw se be accused of inaction. In the
af oresai d background the Port Trust and its Trustees acted very
reasonably. They invited conpetitive quotations for providing
prof essional service to themby inviting financial experts and
val uers through an all-India public invitation. The Kirl oskar
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Consul tants Ltd., whose expertise and conpetency is not in
guestion, perforned the gigantic task entrusted to themwith the
assi stance of Governnent approved valuers. The report

submitted by Kirloskar Consultants reveals a very scientific and
met hodi cal research carried out by them followed by
recomendati ons for such action as logically flewfromthe facts
found by them Relevant historical and geographical facts were
col l ected, anal ysed and gi ven due wei ght and consideration for
drawi ng deductions therefrom There was nothing wong in the
procedure adopted by the Bombay Port Trust and in the decision
taken on Kirl oskars’ Report but for the fact that the

consequence which followed fromthe action taken on
recomendati ons made by Kirl oskar Consultants was a sudden

and exorbitant increase in rates of rent which turned out to be
mani fol d conpared to the current rates at which the rent was

being paid by the | essees. ~ Two factors wei ghed heavily with the
1993 Divi sion Bench decision of-the H gh Court. The |earned
judges felt that the proposals, if accepted, would result in the
di stincti on betweenan ordinary private |andlord and the Bonbay
Port Trust - a landlord yet an instrunmentality of State, being

| ost. Secondly, accepting the current narket rates of real estate
and working out a return on such rates by reference to the

mar ket trends, would tantanount to indulging into profiteering.
The Division Bench rightly held out the hope and trust that the
Bonbay Port Trust would act reasonably as also that the | essees
woul d be willingly prepared for a reasonabl e increase. Another
factor which weighed heavily with the Division Bench was that

the | essees whose rent was sought to be revised, were al
continuing on the prenises holding the property as tenants for
quite some length of tine, and it was not a case where the
property was proposed to be let out for the first tinme or by way
of fresh | ease to aspirants bidding with each other. . The Division
Bench rightly put the ball in the court of Bonmbay Port Trust
calling upon it to take the | ead and respond with a reasonabl e
proposal, and also indicated its desire to intervene and find out a
sol ution which would be acceptable to the Bonbay Port Trust as
also to all the lessees and bring'to an end the nultiple litigation
al ready pending in courts and to avert the l|ikelihood of further
litigation in waiting.

The proceedi ngs of the Board reveal t he Trust ees havi ng
fallen on the horns of a dilenma. Any step in retreat would have
a toning down effect on the volum nous exercise undertaken by
them through Kirl oskar Consultants and at the same tinme, as is
wit large, the Court was pressing for a settlenent and as an
instrumentality of State they could not afford to be indifferent to
the trust and faith reposed in them by the Division Bench of the
Hi gh Court. The matter cane up before the Board in severa
neetings. There were exchanges of views and dissents.”  Yet the
Board succeeded in arriving at a resolution shaped as
" Conmprom se Proposals’ and submitted the same for the
consi deration of the Court. But the |essees would not' agree.

The Court found the ' Conmprom se Proposals’ reasonabl e and
nmeeting its approval. The Conprom se Proposals were taken on
record and nmade a part of the Division Bench judgnent dated
11/12. 3. 1993.

We have set out in the earlier part of this judgnent, the
order of remand dated 31.10.1995 nade by this Court. A
careful reading of the judgnment of the Hi gh Court and the order
of remand passed by this Court together significantly reveals
that none has cast any reflection __ nuch | ess any adverse one
on the report of Kirloskar Consultants and the decision of the
Board based thereon. The only consideration which prevail ed
with the Hi gh Court and this Court was one of reasonability and
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the need for striking a bal ance before taking a long leap in the
direction of an upwards revision of rates. The stand throughout
taken by the Board has to be appreciated. |t has been agreeable
to every reasonabl e suggesti on made by the Court and has

never treated the issue as to revision of rent as a matter of its
prestige or with the ego of a landlord. This Court nade a

remand to the Division Bench of the H gh Court persuaded by

the consideration that there were a few aspects of paranount

signi ficance whi ch needed the attention of the Division Bench of
the High Court. The fact remains that in the quest for an

am cable, and if not so, then at |east a reasonable resolution of
the dispute, the Division Bench of the High Court as well as this
Court have proceeded on an assunption that for the future, the
settl enent whether nutual or by dictumof the Court, shal

centre around the Conproni se Proposals. This Court wanted

the Court to be assured for itself and the |essees to be satisfied
for thensel ves that the Conprom se Proposals were not just an
arrow shot in the dark but were capable of being illumnated by
assigning reasons. At the sane tine, though all the | essees

were to be treated alike so far as laying down of common

st andards governing di fferent classes of |eases was concerned,
care had also to be taken to redeemthe grievances of certain

i ndi vi dual | essees who could make out a case for further
legitimate reduction in rates on account of peculiarities attaching
with the land or | ease'held by them Later, while delivering the
2000 judgnent, which is inpugned herein, the Division Bench
certainly assuned a wider field of jurisdiction than the one

whi ch had been pernitted by this Court and entered into
exam ni ng the whol e controversy afresh and as if all the
contentions of all the parties were open before it, which view of
the H gh Court, in our opinion, cannot be countenanced on a
readi ng as a whole of the order of remand passed by this Court
along with the judgnent of the Division Bench which was

i mpugned t hen

In our opinion, the matter between the parties has to be
deci ded by treating the Conpronise Proposals dated 13th August
1991 as the base. Any going behind would unsettle 'the settled
i ssues __ expressly or by necessary inplication. ~ W made this
clear to the |l earned counsel for the parties on 12.11.2002, when
we adjourned the hearing with the earnest hope that the parties
woul d show a fine gesture of "give a little and take a little* and
thereby relieve the Court fromthe need of pronouncing its
verdict in place of a mutual settlenment by the parties which is
al ways wel cone. W nay place on record that during the course
of the hearing we suggested to the | earned counsel for the
parties that instead of perpetuating the life of the litigation they
may advi se their respective clients suitably and persuade them
to arrive at a settlenent using their good offices. W place on
record our appreciation of the positive gesture shown by all the
| earned seni or counsel, their assisting counsel and the other
| earned counsel appearing for the parties and the interveners.
By discussion and exchange of views across the Bar the scope of
controversy has very much narrowed down as stated
her eunder : -

(1) It was agreed at the Bar that in view of the
Mahar ashtra Rent Control Act 1999, having

been brought into force we.f. 31.3.2000, the
controversy among the parties can be treated

safely as confined to the period from

1.10.1982 to 31.3.2000. This period is divisible
into three parts i.e. (i) 1.10.1982 to

31.3.1994; (ii) 1.4.1994 to 31.3.2000; and (iii)

the period post 31.3.2000. 1In the

" Conmprom se Proposal s’ the Bombay Port Trust
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has agreed that for the period 1.10.1982 to
31.3.1994 the original ternms would continue to
apply and the | essees give up their contest, if
any, for this period.

(2) The period between 1.4.1994 and 31.3.2000 is
the bone of contention. The Conprom se
Proposal s proposed 15% return for non-
residential use and 12% return for residentia
use as the fair market rent on the estate val ue.
The Division Bench of the High Court has
directed these rates to be reduced to 6% and
4% respectively. Instead of our undertaking

an exercise afresh as to what would be a fair
and reasonable return to the Bonbay Port

Trust, it is sufficient-to record that all the
| earned counsel for the parties excepting the
Bonbay Port Trust, have agreed that the

| essees are prepared to accept the rates

revi sed as 10% and 8% respecti vely.

In our opinion, (1) the rates of 10% and

8% abovesai d are very fair and reasonabl e and
the Bonbay Port Trust ought to accept the

sane; (2) the above said rates are of genera
application. Shri Fali S. Nariman, the |earned
seni or counsel appearing for J.H Wadia, the
appel l ant, insisted that the piece of |and held
by the appellant on | ease suffers from several
adversities and, therefore, some exception

nmust be carved out in favour of this appellant.
Sim | ar contentions were advanced by a few
other | essees. W find some nerit in the

subm ssions so made as we would illustrate a
little after. However still, we feel that we
cannot enter into the factual enquiries
referable to individual |essees and record any
findings thereon. A suitable mechani sm
devised in this regard woul d take care of such
i ndi vidual grievances and woul d al so bring the
di spute to an end.

(3) So far as the period post 31.3.2000 is
concerned there is a controversy. According to
the | essees the Maharashtra Rent Control Act,
1999, applies to Bonbay Port Trust and its

prem ses including | and and buil dings and the
Act would take care of the rent as well. Shri
R N. Trivedi, the learned Addl. Solicitor
CGeneral , has vehenently opposed this

contention and submtted that 1999 Act does

not apply to the Board and its estates. He
submitted that the question is not free from
difficulty and woul d need additional pleadings
and documents which are not avail able on

record and it would be safer if that plea is left
out from adjudi cation insofar as the present
appeal s are concer ned.

To appreciate the abovesaid three zones of controversy

now surviving, we need to take note of some additional facts and

events, part of which have occurred during the pendency of
these proceedi ngs. Excerpts fromthe proceedi ngs of the

neeting of the Board of Trustees of the Port of Munbai held on
14.11. 2000 are avail able on record. They give an indication of
the nunber of | essees with whomthe terns could be settled and
were settled. The status of cases with | essees as on 31.7.2000
as reflected in the m nutes of the nmeeting dated 14.11.2000 is
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as under : -

(1)

Tot al nunber of cases where
conprom se can be

consi dered incl udi ng cases
where suits have not been

filed.
2490
(i)

Nurmber of cases where

applications are received for

conprom se as on 31.7.2000.
1611

(iii)
Less : Applications received
but cannot be conprom sed
due to reservations, etc.

37

(iv)
Eli gi bl e applications received
for conprom se

1574

(v)
Nunber of cases fully settled
as on 31.7.2000

408

(vi)

Nunber of eligible cases

where parties have not

approached for conpromn se
916

It was pointed out at the Bar by the |earned Addl. “Solicitor
General that by the tine the Division Bench of the High Court
pronounced its judgment, 408 | essees had accepted the

Conprom se Proposals mooted by the Board and al so entered

into new | eases. Subsequent to the said judgnent another 79

| essees have settled their disputes and accepted the

Conprom se Proposals. Thus 487 | essees have al ready taken

advant age of the Conprom se Proposals. This figure is very
encour agi ng and shows that other |essees too should have joined
in and should not at |east now abstain fromjoining in the stream
of settlenents. So far as the Bonbay Port Trust is concerned its
stand is reflected in the follow ng record nade by the High
Court, vide para 7 of its Judgnment dated 11/12.3.1993 :

"It is no longer in dispute that the Port Trust
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does not wish to levy and recover rents as
initially suggested by Kirloskar Consultants Ltd.
and the Port Trust desires to |evy and recover
rent in accordance with the revised fornmula."

Vi de para 15 of the Menmp of cross objection (the
mai nt ai nability whereof shall be dealt with shortly hereinafter)
the Bonbay Port Trust has stated

"It is further subnmitted that if the inpugned

j udgrment were accepted in toto, as a package, and
as it stands today, the Port Trust, would, without
prejudice to its subm ssiions and contentions in |aw,
be willing to inplenent the inpugned judgnment and
order."

The BPT is rightly happy with the Conprom se Proposals,
in the prevailing circunstances and situation

So far as the-individual grievances are concerned we need

not make a detail ed statenment thereof by placing on record the
cases of several individual |essees. By way of illustration it
woul d suffice to state the grievance of only one of them nanely,
J.H Wadia, who has been vigilantly fighting his case craving for
justice acconpani ed by synpathy and consi deration for the

circunstances in which the property held by himis situated. It
is pointed out that a stormwater drain flows underground across
the full length of the land | eased out to himand thereon no

devel opnent can take place according to the MNunicipal Laws.

The only devel opnent which the appellant has been able to

nake over the property, is the construction of sheds wherein
only tinber business is being run. |f Wadi as can neither make
use of the entire property nor develop it fully in the sane
manner as others can, they legitimtely deserve sone rel axation
over the others being allowed to them The status and nature of
the land held by the WAdi as, as pointed out by them finds
support fromthe docunmentary evi dence avail abl e and was

noti ced by Kirloskar Consultants also in their report.

We will take care of the individual grievances in-the
operative part of the judgment by meking suitable directions in
that regard

We agree with the subm ssion of the | earned Addl . Solicitor
General that in the absence of adequate material being avail able
on record the question as to the applicability of 'the Maharashtra
Rent Control Act, 1999, to the Bonbay Port Trust and its

prem ses should not be decided in the present case and shoul d
rather be |eft open to be taken care of in appropriate
proceedi ngs at an appropriate point of tine.

Now we digress a little to deal with the issue as to the

mai ntai nability of the cross objections. For three reasons we
find the cross objection not entitled to consideration on nerits :
firstly, in an appeal by special |eave under Article 136 of the
Constitution, cross objections do not lie; secondly, the BPT
havi ng given a proposal to the Court though on being pronpted

by the Court to do so, the Bombay Port Trust should not be
permtted to beat a retreat and withdraw fromthe conprom se
proposals or lay challenge to it in the facts and circunstances of
the case. The conprom se proposals have been held to be fair

just and reasonable, and challenge to it is devoid of any nerit;
and thirdly, the issue as to conpronise proposals stands
inmplicitly circunmscribed by the order of remand dated
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31.10.1995 and cannot be allowed to be reagitated at this stage.
The first of these three needs el aboration.

BPT has filed cross-objections. A question of significance
ari ses whether a cross-objection, as contenplated by Order 41
Rul e 22 of the Code of G vil Procedure, 1908, is at al
mai ntai nable in a civil appeal by special |eave under Article 136
of the Constitution in this Court? No decision by this Court
squarely dealing with the point has been brought to our notice.
Alopi Nath & Ors. Vs. Collector, varanasi, 1986 (Supp) SCC
693, too is not directly on the point but comes very near to it. A
guestion as to the adm ssibility of cross-objections under a | oca
| aw of Uttar Pradesh arose for the consideration of this Court.
The U. P. Muni ci pal Corporations Adhiniyam 1959, has
constituted a tribunal with power and functions of the Court to
deal with reference arising out of acquisition of land for U P
Muni ci pal Corporation under the Land Acquisition Act 1849. The
I ndi an /Evidence Act 1872 and the Code of Civil Procedure, 1908,
apply to all proceedings before the Tribunal. |Its decisions are
final subject to appeal under sub-Section (1) of Section 381
whi ch reads as under: -
" 381. Appeals__ (1) An appeal to the High
Court shall lie froma decision of the Tribunal
i f

(a) the Tribunal grants a certificate
that the case is a fit one for appeal, or

(b) the High Court grants special |eave
to appeal, provided that the H gh Court
shal | not grant such special leave unless
the Tribunal has refused to grant a
certificate under clause (a).

XXX XXXX XXX
(3) Not wi t hst andi ng anyt hi ng contained in
the foregoi ng provisions, no appeal shall lie

under this section unless the appel l'ant _has
deposited the nmoney which he is liable to pay
under the order from which the appeal is filed.

(4) Subj ect to the provisions of sub-section
(1), the provisions of the Code of G vi
Procedure, 1908, with respect to appeals from
original decrees, shall, so far as may be, apply
to appeal s under this Act.

(5) (i) An application for the grant of a
certificate under clause (a) of sub-

section (1) may be nade within thirty

days fromthe date of decision of the

Tri bunal

(ii) An appeal agai nst the decision of
the Tribunal may be preferred within
sixty days fromthe date of the grant of
the said certificate.

(iii) An application to the H gh Court for
speci al | eave to appeal under clause (b)
of sub-section (1) may be made within
sixty days fromthe date of the order of
refusal of the said certificate.
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XXX XXXX XXX

A question arose whether cross-objections are maintainable

before the Hi gh Court in an appeal under Section 381. This

Court held that the provision of Order 41 Rule 22 of the CPCis

i nconsi stent with the provisions of the said Act inasnmuch as an
appeal is adm ssible only by a certificate or special |eave under
Section 381. "It is difficult to contend that a cross-objection is
anyt hi ng other than an appeal as generally understood in |aw "

The cross-objection was held to be not maintainable.

An overview of the nature of jurisdiction conferred on this
Court under Article 136 of the Constitution beconmes necessary.
The framers of the Constitution visualized the Suprenme Court as
a Court having a final and appellate jurisdiction on questions
relating to the constitutional validity of laws. It was to have
appel l ate jurisdiction in all cases involving a substantial question
of law as to the interpretation of the Constitution except where
an appeal had come to this Court on a Certificate given by the
H gh Court. In spite of the Certificate having been refused, this
Court could grant a special |leave. (The Fram ng of India’s
Constitution, B. Shiva Rao, pp. 483 & 488). Article 136 as
franed, opens with 'a non-obstante clause giving it overriding
effect on all other provisions contained in Chapter IV of the
Constitution and confers a discretionary jurisdiction on this Court
to grant special |eave to appeal fromany judgnent, decree,
det erm nati on, sentence or order i n any cause or matter passed
or made by any Court or Tribunal in the territory of India. It is
wel |l -settled that Article 136 of the Constitution does not confer
aright to appeal on any party; it confers a discretionary power
on the Supreme Court to interfere in suitable cases. ' The very
conferment of the discretionary power defies any attenpt at
exhaustive definition of such power. When no | aw confers a
statutory right to appeal on a party, Article 136 cannot be called
in aid to spell out such a right. ((Ms Bengal Chem cal &
Phar maceutical Wirks Ltd. - 1959 Suppl.(2) SCR 136, The
State of Bombay Vs. Rusy Mstry and Anr. - AR 1960 SC
391 and Basudev Hazra - (1971) 1 SCC 433. Article 136
cannot be read as conferring a right on anyone to prefer an
appeal to this Court; it only confers a right on a party to file an
application seeking | eave to appeal and a discretion on the Court
to grant or not to grant such leave in its w sdom The
di scretionary power of this Court is plenary in the sense that
there are no words in Article 136 itself qualifying that power,
The power is permitted to be invoked not in a routine fashion but
in very exceptional circunmstances as when a question of |aw of
general public inportance arises or a decision sought to be
i mpugned before this Court shocks its conscience.
(Arunachalam Vs. P.S. R Sadanat ham - (1979) 2 SCC 297).
This overriding and exceptional power has been vested in this
Court to be exercised sparingly and only in furtherance of the
cause of justice (Subedar Vs. The State of UP (1970) 2 SCC
445). The Constitution Bench in Pritam Singh Vs. The State -
1950 SCR 453 cautioned that the w de discretionary power
vesting in this Court should be exercised sparingly and in
exceptional cases only when special circunstances are shown to
exist. In another Constitution Bench (The Bharat Bank Ltd.,
Del hi - 1950 SCR 459) Mahajan, J. (as His Lordship then was)
reiterated the caution couching it in a different phraseol ogy and
said that this Court would not under Article 136 constitute itself
into a Tribunal or Court just settling disputes and reduce itself
into a nere Court of error. The power under Article 136 is an
extraordi nary power to be exercised in rare and exceptiona
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cases and on wel |l -known principl es.

Al'l said and done, in spite of the repeated pronouncenents
made by this Court declaring the law on Article 136 and
repeatedly stating that this Court was a Court neant for dealing
only with substantial questions of law, and in spite of the clear
constitutional overtones that the jurisdiction is intended to settle
the law so as to enable the High Courts and the courts
subordinate to follow the principles of |aw propounded and
settled by this Court and that this Court was not neant for
redeem ng injustice in individual cases, the experience shows
that such self-inposed restrictions placed as fetters on its own
di scretionary power under ‘Article 136 have not hindered the
Court fromleaping into resolution of individual controversies
once it has been brought to its notice that the case has failed to
del i ver substantial justice or has perpetuated grave injustice to
parties or is one which shocks the conscience of the Court or
suffers on account of disregard to the formof |egal process or
with violation of the principles of natural justice. Oten such are
the cases where the judgnent or decision or cause or matter
brought to its notice has failed to receive the needed care,
attention and approach at the hands of the Tribunal or Court
bel ow, or even the Hi gh Court at tinmes, and the conscience of
this Court pricks or its heart bleeds for inparting justice or
undoing injustice. / The practise and experience apart, the
franers of the Constitution did design the jurisdiction of this
Court to remain an extraordinary jurisdiction whether at the
stage of granting leave or at the stage of deciding the appea
itself after the grant of |eave. This Court has never done and
woul d never do injustice nor allow injustice being perpetuated
just for the sake of uphol ding technicalities.

A few deci sions were brought to the notice of this Court by
the | earned Additional Solicitor General wherein this Court has
made a reference to Order 41 Rule 22 of the CPC and pernitted
the respondent to support the decree or decision under appea
by laying challenge to a finding recorded or issue decided agai nst
hi m t hough the order, judgnent or decree was in the end in his
favour. Illustratively, see Ramanbhai Ashabhai Patel (1965) 1
SCR 712; Managenent of Northern Railway Co-operative
Society Ltd. (1967) 2 SCR 476; Bharat Kal a Bhandar Ltd. -

(1965) 3 SCR 499. The learned ASGis right.—But we would |ike
to clarify that this is done not because Order 41 Rule 22 CPC is
applicable to appeals preferred under Article 136 of the
Constitution; it is because of a basic princi ple of justice
applicable to Courts of superior jurisdiction. A person who has
entirely succeeded before a Court or Tribunal bel ow cannot file
an appeal solely for the sake of clearing hinmself fromthe effect
of an adverse finding or an adverse decision on one of the issues
as he would not be a person falling within the neaning of the

wor ds ' person aggrieved’ . In an appeal or revision, as a matter
of general principles, the party, who has an order in his favour,
is entitled to show that even if the order was |iable to be set
aside on the grounds decided in his favour, yet the order could
be sustained by reversing the finding on sonme other ground

whi ch was deci ded against himin the court below. This position
of law is supportable on general principles wthout having
recourse to Order 41 Rule 22 of the Code of Civil Procedure.

Ref erence nmay be had to a recent decision of this Court in

Nal akat h Sai nuddi n Vs. Koorikadan Sul ai man - (2002) 6

SCC 1 and al so Banarsi & Ors. Vs. Ram Phal - JT 2003 (5) SC

224. This Court being a Court of plenary jurisdiction, once the
matter has come to it in appeal, shall have power to pass any
decree and make any order which ought to have been passed or

made as the facts of the case and | aw applicable thereto call for.
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Such a power is exercised by this Court by virtue of its own
jurisdiction and not by having recourse to Order 41 Rule 33 of

the CPC though in sone of the cases observations are avail able

to the effect that this Court can act on the principles deducible
fromOder 41 Rule 33 of the CPC. It may be added that this

Court has jurisdiction to pass such decree or nmake such order as
is necessary for doing conplete justice in any cause or matter
pendi ng before it. Such jurisdictionis conferred on this Court
by Article 142 of the Constitution and this Court is not required
to have recourse to any provision of CPC or any principle
deduci bl e therefrom However still, in spite of the wide
jurisdiction being available, this Court would not ordinarily make
an order, direction or decree placing the party appealing to it in
a position nore disadvantageous than in what it would have

been had it not appeal ed.

The exercise of appellate jurisdiction under Article 136 of
the Constitution'is not dependent on the provisions of Order 41
of the CPC. The Court may frane rules governing its own
procedure and practice. No such rule has been framed by the
Court which entitles or permits a respondent to file a cross-
obj ecti on.

Right to file cross-objections is the exercise of substantive

ri ght of appeal conferred by |aw. Cross-objections partake of the
right of preferring an appeal. The procedure is different and so
is the rule of limtation (See, Minicipal Corporation of Delh

& Ors. Vs. Intnl. Security & Intelligence Agency Ltd. - JT

2003 (2) SC 103 and Superintending Engi neer & O's. Vs. B.

Subha Reddy (1999) 4 SCC 423). Against a decision by the

Hi gh Court or Tribunal which is partly in favour of one and partly
in favour of the other, both the parties are aggrieved and each
one of themhas a right to nove an application in this Court
seeking |l eave to appeal. One who does not do so and allows the
prescribed period of Iimtation to |apse, cannot come up by way
of cross-objections on the other party coming up in appeal

though we rmust qualify our statenent of |aw by reference to Sr
Babu Ram Vs. Shrimati Prasanni & Ors. 1959 SCR 1403. In

that case, in an election petition the respondent before this
Court had sought to support the final conclusion of the Hi gh
Court by challenging a finding recorded agai nst her which was
objected to by the appellant. This Court did not think- it
necessary to decide the point and observed that assuning the
respondent shoul d have preferred a petition for special leave to
appeal against the finding of the H gh Court on the issue in
guestion, yet the application nade by the respondent for |eave

to urge additional grounds could be converted into a petition for
speci al | eave to appeal against the said finding, and the del ay
made in filing the sane could be condoned. Suffice it to observe
that the observation so nade by this Court takes care of an
unusual situation where the Court feels inclined to-relax the bar
of limtation by taking a synpathetic view on condoniing of the
del ay and entertains a bel ated prayer ex debito justicia . W
cannot close the topic without referring to Vashist Narain
Sharma Vs. Dev Chandra and Ors. - 1955 (1) SCR 509 (at

p.519). It was an el ection appeal and the |earned counsel for
the respondent attenpted to argue that he could support the

deci sion of the Tribunal on other grounds which had been found
against himand referred to the anal ogy of the Code of Civi
Procedure which permts a respondent to take that course. The

Court held - "that provision has no application under Article 136.
We have no appeal before us on behalf of the respondent and we
are unable to allow that question to be re-agitated". Vashi st

Narai n Sharma’s case is a three-Judges Bench deci sion and
though avail abl e was not placed before the Court deciding Sr
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Bal u Ram s case, which again is a three-Judges Bench deci sion

Be that as it may, we are clearly of the opinion that in an appea
under Article 136 of the Constitution, the respondent cannot file
cross-objections. If the judgnment of the H gh Court was partly
agai nst the respondent, it was for it to have filed an application
seeking |l eave to appeal. That right having been foregone by it
and the period of lintation having expired, the cross-objections
cannot be entertained. The filing of cross-objections by a
respondent in this Court is an attenpt at exercising the right of
filing an application for special |eave to appeal after the expiry of
[imtation and in a manner not contenplated by Article 136 of

the Constitution. The Judgment of the Hi gh Court was delivered
on 1.8.2000. Leave was granted to the appellant on 13.8.2001

in the presence of counsel for the respondent. Formal notice of

| odgrent of appeal was served on the respondent on 28.9.2001.

The application by way of cross-objections has been filed on
31.7.2002. The only reason assigned in the application seeking
condonation of delay -is that though the respondent-Trust had
accepted the judgnent of the High Court, it was advised and
persuaded to fil e cross-objections because of the appellants
having filed the application seeking'leave to file an appeal and
| eave having been granted to them W do not think such
explanation, in the facts and circunstances of the case, anpunts
to sufficient cause for condoning the delay.

Even on nerits we do not find any reason to entertain the
pl ea sought to be urged in cross-objections. = As we have already
poi nted out, the respondents have accepted the judgment of the
H gh Court and al so acted thereon. ~Merely because the other
party has preferred an appeal , that cannot be a ground for the
respondent also to disown that part of the judgnment which was
acceptable to it. Further, the issue which is now sought to be
re-agitated stands concluded by the earlier order of remand
passed by this Court. The respondent cannot now, in the
second round of appeal to this Court, be permitted to urge such
pleas as it could have urged in theearlier round or which it
urged and was not accepted by this Court.

The cross-objections preferred by the respondent-Trust are
di sm ssed as not nmintainable and as also being devoid of any
nmerit.

Al the appeals are directed to be disposed of in terns of
the following directions : -

(i) by this judgnent and in these proceedings the
controversy as to the rates of rent applicable

to the | essees shall be deemed to have been

resol ved for the period 1.4.1994 to 31.3.2000;

(ii) the ' Conproni se Proposals’ as approved by
the Board of Trustees of the Port of Minbai in
their neeting held on 13.8.1991 which are

very fair, just and reasonable, subject to the
nmodi fication that the revision in rent from
1.4.1994, shall be on the basis of rates of
return at 10% for non-residential uses and 8%
for residential uses, based on Kirl oskar

Consul tants’ report, instead of 15% and 12%
respectively as was suggested in the

" Conprom se Proposals’. The ' Conprom se
Proposal s’ so nodified shall bind the parti es,
and all the |essees even if not parties to these
proceedi ngs in view of the proceedi ngs taken

by the Hi gh Court under Order 1 Rule 8 of the
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C.P.C;

(iii) the rates of rent for the period upto 31.3.1994
shall remain as suggested in the ' Conprom se
Proposal s’ ;

(iv) the interest chargeable by the Board of
Trustees of the Port of Munmbai in respect of
arrears of rent for the period comencing
1.4.1994 upto the date of actual paynent shal
be cal cul ated at the rate of 6% per annum

(v) subj ect to the abovesaid nodifications, al
other terns and conditions of ' Conprom se
Proposal s, shall remained unchanged;

(vi) within a period of eight weeks fromtoday | ease
deeds consistently wi th the ' Conprom se

Proposal s’, subject to the nodifications as

above sai'd, shall be executed by the | essees

and even if | ease deeds are not executed the

terns of ' Conprom se Proposals’ shall bind the

| essees;

(vii) such of the tenants as may wi sh to
contend that there are certain real and

mat eri al distinguishing features to be
consi dered for the purpose of carving out
an exception and relaxing the genera

ternms and entitling themto reduction in
the rates of rent applicable as above said,
may file representations each setting out
specific grounds and rel evant facts
precisely in that regard in the office of the
Bonbay Port Trust under a written

acknow edgenent. The Bonbay Port Trust
shall maintain a register of all such
representations filed. No representation
filed after the expiry of six weeks from
today shall be received or entertained.

(viii) We request the Hi gh Court to appoint a
retired Judge, preferably (and not
necessarily) of the rank of District Judge,
as a Sol e Adjudicator of the

obj ections/representations filed in ternms of
the above decision. The Hi gh Court shal
appoi nt a place of sitting and the anpunt

of remuneration to be paid per case (and

not on per day basis) to the Adjudicator.
The fee shall be paid by each | essee filing
the representation for decision. The

requi site secretarial and clerical assistance
shal | be provided by the Bonbay Port

Trust or as directed by the H gh Court.

The | earned Adj udicator shall comrence

hi s proceedi ngs on expiry of eight weeks
fromtoday and on the record of
representati ons being made available to
hi m and shall conclude the sane within a
period of 4 nmonths thereafter. The

Adj udi cator shall not be bound to record

evi dence and may determ ne and di spose

of the representations by sunmary

hearing, receiving such affidavits and
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docunents as required by him and/or
carrying out inspection of the |eased
properties, if he deens fit to do so. The
Adj udi cat or shall exam ne and decide to
what relief in the rate of rent and/or any
other term of |ease such representing

| essee is entitled. The decision by the
Adj udi cator shall be final and binding on
the parties. |In case of any difficulty in
i mpl ementing this procedure directions

may be sought for fromthe H gh Court.

(ix) The abovesai d procedure is not to be
utilised as justification for w thholding the
paynment of any arrears of rent to be
calculated in ternms of these directions.

The payments have to be nmade and made

regul arly. Any anount becom ng due for
refund in terns of any relief granted by

the Adjudicator shall be refunded or

adj usted thereafter.

(x) We expect the lessees to cooperate in
finalisation of the disputes. W also

expect the | essees /to desist from

preferring i material or frivolous

obj ections or objections just for their sake.
I f any one does so the | earned Adjudicator
may i npose costs on him which shal |l be
payabl e to and recoverabl e under | aw by

the BPT as arrears of rent.

(xi) For the purpose of appointing an
Adj udi cator and dealing with application, if
any, seeking resolution of difficulties, in
terns of the preceding direction, we
request the learned Chief Justice of the

H gh Court of Bonmbay at Munbai to assign
this matter for being placed before any

| earned judge of his Court. W, on our
part, suggest in the interest of expeditious
di sposal, that the matter may be assi gned
to any one of the judges available in the
H gh Court out of those who had earlier
dealt with the matter (i.e., the |earned

Si ngl e Judge who passed the order dated
1/4-10-1990, the two | earned Judges who
passed the judgnent dated 11/12-3-1993

and the two | earned judges who passed

the order dated 1-8-2000). His

acquai ntance with the facts of the case
woul d accel erate the hearing and di sposal
However, this is only a suggestion and is
not in any manner intended to fetter the
power of the |earned Chief Justice to
assign the matters for hearing in the Hi gh
Court.

(xii) The issue as to the applicability of the
Maharashtra Rent Control Act, 1999, to

the Port of Munbai and the property held

by it is left open to be decided in

appropriate proceedi ngs.

The appeal s and all the pending applications shall stand




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 26 of 26

di sposed of.
pr oceedi ngs.

Ther e shal

be no order

as to costs in these




