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The Judgrment of the Court was delivered by

SHI VARAJ V. PAUL, J. These appeals are directed agai nst the judgnment and
order of the Hi gh Court of Punjab & Haryana made in Crimnal Appeal No.
454- DB of 1985.

These appel |l ants were accused nos. 1 to 6 before the Sessions Court. A-l is
the father of A-2. A-3 is the father of A4 to A-6. Al and A-3 are
brothers by birth.

The prosecution case as unfolded by PW7 at the trial is that on 11.2.1985
the deceased Daya Nand and PW7 Hoshiar Singh had started fromtheir
village in order to reach Bhiwani to attend court hearing in the appeal
When they were at the outskirts of the village, the six accused energed
from behind stones. Randhir (A-2) and Kartar (A-5) were arned with pharsis
and rest of themw th lathis. They surrounded the deceased and PW7 saying
“"In Ko Aaj Yahin zam n dai do aur khata kar do". Looking to the danger, the
deceased and PW7 ran into the nearby house of Nanak, the door of which was
open. The accused chased them PW7 ran ahead deeper into the house and
reached a point where there is a Neemtree and which i's at higher level. He
| ooked back and saw Daya Nand had scaled a dauli (a small wall). He was
overtaken by Randhir who had al so junped over the dauli. Randhir gave a
pharsi bl ow on Daya Nand. At that stage, accused Partap reached there and
he al so gave three lathi blows to Daya Nand in the back. Sohan, Ranmanand
and Rajinder also arrived there and each of them gave one lathi blowto
Daya Nand. Sumer, son of Nanak, the owner of the house having cone out  of
the house al so saw this occurrence. After dealing with Daya Nand, the
accused proceeded to chase PW7 but he ran away to his house. After
reachi ng home, he narrated, as to what happened, to his brother Dani Ram
and cousin Tara Chand who were sitting at the entrance of the house and
brought themto the spot of occurrence. They found Daya Nand |ying
unconsci ous and the accused had run away. They took Daya Nand to his house.
Fromthere, they brought himto Primary Health Centre at Gopi at about 8.00
or 8.15 A M

According to PW1, Dr. Dilbagh Singh, Incharge of the Gopi Primary Health
Centre, Daya Nand was brought to hospital at 8.30 AM His condition was
serious as he was having nultiple injuries; after giving energency
treatnment, referred himto General Hospital, Bhiwani giving a ruga to
Police Station, Badhra. PW2, Dr. R N Swani, attended Daya Nand at Genera
Hospital, Bhiwani. He sent ruga at 10.10 A°M to the Incharge, Police Post,
General Hospital, Bhiwani and proceeded with nmedi cal exam nation. He found
12 injuries on Daya Nand. In response to the ruga sent by PW2, Sub-

| nspector, Udey Chand (PW9), Incharge, Police Post, General Hospital,

Bhi wani reached the emergency ward at 10.20 AM to find out if Daya Nand
was in a fit condition to nake statement. The doctor gave opinion that Daya
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Nand was unfit to make a statenment. PW9 has stated that a man who was
present by the side of Daya Nand told himthat PW7 had gone to bring
medi ci ne. PW9, Udey Chand could nmeet PW7 at about 12.15 P.M and recorded
his statement as per Ex. PK/1 which constituted F.1.R in the case. Wth
hi s endorsement PK/ 2, PW9 gave ruga Ex. P.C. along with his application
made to the doctor and copy of ML.R with a direction to carry to the
Police Station Badhra for the registration of the case. Daya Nand di ed at
12.10 A M on 12.2.1985. PW2, Dr. CGupta intimated this fact to the

I ncharge, Police Post of the Hospital, Bhiwani. The dead body was subjected
to post-nortemexanination by Dr. R G Jindal (PW4). The accused Randhir
surrendered to the court on 14.2.1985. The renai ni ng accused were al so
arrested on 15.2.1985. Thereafter recoveries were nmade at the instance of
the accused as per the details given in the judgnment of the Sessions Judge
i n paragraphs 20-27.

In support of the case, the prosecution exam ned 12 witnesses including
PW6 Amr Chand, Draftsman and PW 10 Deep Chand, the Headnaster of
CGover nent. Hi gh School, Dal awas.

The | earned Sessi-ons Judge relying on the evidence of sole eyew tness PW7
- Hoshi ar-Singh convicted all the accused for the of fences under Sections
148 and 302 read with Section 149 of |PC

It is unfortunate that the approach and appreciation adopted by the
Sessions Court was manifestly erroneous and contrary to the well-settled
principles of law. It may be said that the approach of the | earned Sessions
Judge has been one-sided. Lapses, onissions and contradictions in the
prosecution case were either condoned or |ightly brushed aside or were
supported w thout any justification against the probabilities appearing in
the case which is clearly denpnstrated hereinbelow It should be remenbered
that PW7 - Hoshiar Singh is the cousin of the deceased Daya Nand.

Admittedly, there was civil litigation between the accused on the one side
and deceased Daya Nand and hinsel f and others on the other side. The
all eged nmotive for the conmmission of offence is the very civil litigation

The suit for permanent injunction in respect of land in dispute was filed
on 11.3.1982 by accused Sohan in which tenporary injunction order was
granted agai nst the deceased and PW7 and ot hers which was confirned | ater
after hearing both the patties. Thereafter the suit itself was decreed on
20.12.1983. The deceased Daya Nand and PW?7 had fil ed appeal agai nst the
decree in the Court of Addl. District Judge, Bhiwani-on 23.1.1984. PW7 had
however adnmitted that accused Sohan was in exclusive possession of the said
| and. These facts are established by docunents Ex. DA/1 to DA/10. PW7 in
the F.1.R as well as before the court had claimed that civil suit with
regard to the joint land was instituted by himand Daya Nand agai nst ot her
co-sharers Sohan and others and that the sane was dismissed. This was
incorrect and belied by Ex. DA/1 to DA/ 10. Wen it was pointed out that
PW7 was not trustworthy as he had nade fal se statenent against the records
being hinself party to the proceedings, the | earned Sessions Judge in para
35 of the judgnent, dealing with the sane has stated thus :-

"The criticismis factually correct but it does not -make any dent /in the
prosecution case. Hoshiar Singh is an illiterate witness and i s not
expected to know the background details of litigation. Suffice it to say
that it is a common case of the parties that there was |itigation over the
land. In other words, there was bad bl ood between them and that is enough
for our purpose.”

According to the | earned Sessions Judge, it was enough for the purpose of
establishing motive of the accused to commit the crime but failed to
objectively consider why it was not enough to disbelieve the evidence of
PW7 in view of the fact that he was both interested and partisan that too
in the absence of any corroboration

As to the contention that PW7, Hoshiar Singh, was nost unlikely to
acconpany the deceased to Bhiwani on the date of occurrence on the ground
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that looking to Ex. DA/5 to DA/ 10, the order passed in the appeal, the
presence of PW7 was not there and in the appeal his presence was not
required on 11.2.1985, the | earned Sessions Judge observed that there was
no bar for PW7 fromattending the court and that he was illiterate person
and did not know what proceedings were to take place. That |earned Sessions
Judge added on his own "Even ot herw se also, the parties do attend even on
dates which are not for final hearing". On behalf of the accused, efforts
were made to show that neither the deceased Daya Nand nor PW7 Hoshi ar
Singh on the date of occurrence at the tinme mentioned were going fromtheir
village to Bhiwani, referring to various circunstances, one of the

ci rcunst ance being neither any nmoney nor any docunents were recovered from
the dead body of Daya Nand. The | earned Sessions Judge has strongly
observed thus : -

“I't is not disputed that injured Daya Nand was first carried honme. If he
had any documents or noney on his person, the sanme m ght have been renoved
by the nmenmbers of his famly. There was no point in sending a dying man to
the Hospital w th nmoney or docunents in his pocket. The wi ser course would
be to renpbve them"

The case of the accused that it was a blind nmurder, nust have taken pl ace
at night time was brushed aside w thout any deeper consideration

VWhen it was found that there was conflict in the evidence of PW 6 & 7, the
| ear ned Sessions Judge preferred to believe PW7, a partisan, rather than
the PW6, the Draftsman, a Governnent servant. The | earned Sessions Judge
has dubbed himas a dishonest witness. If that be so, we fail to understand
as to why the prosecution did not treat himas hostile.

VWen the contradiction in the evidence of PW11 - Sub Inspector Krishan La
was pointed out with reference to sending of ruga of the doctor along with
the ML.R, the | earned Sessions Judge has stated thus:-

"This discrepancy is there, but it is wholly inmaterial. It appears that
the menory of the S.1. was failing himon this point."

Simlarly when it was contended that there was delay in the F.1.R, the

| ear ned Sessions Judge has stated that Daya Nand was in a serious
condition; everybody including PW7 were interested to save life of the
deceased al t hough the Sub | nspector of Police went to hospital at 10.20 AM
he could not neet PW7 till 12.20. It is stated that PW7 had gone to buy
medi ci nes and as such he was not avail able. The presence of PW7 in the
hospital was not spoken to by the doctor on duty and even hi's name was not
nmentioned as a person acconpanyi ng the deceased to the hospital. Wth all
this, the |l earned Sessions Judge says that the delay in F.1.R is never
vital per se when the evidence otherw se inspires confidence. I't is strange
as to how such evidence of PW7 al one wi thout any corroboration could be
said to inspire confidence.

Agai n when contradiction in the statenent of ASI Kaura Ram was shown wi t'h
regard to | eaving police station for starting investigation, the | earned
Sessi ons Judge has stated thus:-

"Surely, the statement of A S.I. Kaura Ram does not tally wth the record.
But for whatever reason this |lacuna may be, it does not go to the root of
the matter even if we exclude the presence of Kaura Ram fromthe scene on
11.2.1985, the prosecution case will renmain unaffected."

The | earned Sessions Judge did not appreciate the evidence objectively. He
failed to see that all the male nenbers 3of the two famlies of the accused
were invol ved because of enmty on account of |and dispute. The evidence of
PW 7, the sole eye-w tness w thout any corroboration ought to have been
scrutinized with great caution who has given the graphic details as to the
i njuries caused by each accused when he hinself was frightened and was
runni ng away.
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The trial court partly believed the recovery of weapons and cl othes but the
H gh Court totally dishelieved the recovery. This was al so strong circum
stance agai nst the prosecution.

Reacting to the subm ssion that non-exani nation of another eye-w tness
Suner the | earned Sessions Judge has stated thus :-

"But Suner was given up as having been won over by the accused. And the
phenonenon of such w nning over is not unknown to the courts. In any event,
Suner’ s non-exani nati on does not wash away the renai ni ng evidence."

Thi s approach of the | earned Sessions Judge is unusual and strange. The
| earned Sessions Judge failed to objectively assess and anal yse the

evi dence and circunstances consistent with crystalised judicial view and
that it was unsafe to act on the sole evidence of PW7 in the

ci rcumst ances.

An accused is presuned to be innocent until he is found guilty. The burden
of proof, that he'is guilty, is on the prosecution and that the prosecution
has to establish its case beyond all reasonabl e doubts. In other words, the
i nnocence of an accused can be dispelled by the prosecution only on
establishing his guilt beyond all reasonable doubts on the basis of
evidence. In this case, if only the Sessions Judge had rem nded hinsel f of
the above-nenti oned basic or fundanental principles of crimnal jurispru-
dence, direction of his approach and course of his appreciation of evidence
woul d have been different and thereby perversity in appreciation of

evi dence coul d have been avoi ded.

It is equally unfortunate that the H gh court did not seriously and

obj ectively re-appreci ate the evidence placed on record as the first
appel | ate court, but has sinply appended its seal of approval to the

j udgrment of the Sessions court. Wen it was pointed out that PWM7 was not a
truthful wi tness inasnuch as he gave false statement with regard to the
very litigation between the parties, the H gh Court observed that whatever
may be the situation that a case was fixed in the appeal on 11.2.1985 and
to attend the proceedings in the appellate court, soneone had to go to the
court. W fail to understand as to how soneone had to essentially go to
attend the court in appeal. The High Court proceeded to say that PW7 had
no reason to falsely inplicate the accused 4 to 6 unless they were there.
The observation of the Hi gh Court is that :-

"The manner in which Daya Nand deceased and Hoshiar Singh PW7 were chased
al so shows that the accused were sufficient in nunber. The nunber and type
of injuries on the dead body of Daya Nand deceased al so suggests that the
nunber of assailants was quite big. These circunstances | end assurance to
the truthful nature of this version."

We are unable to understand as to how chasi ng deceased Daya Nand and PW7
showed that the accused were sufficient in nunbers and sinmilarly howthe
nunber and types of injuries on the deceased suggested that the nunber <of
assailants was quite big. If this is accepted, the number of accused could
be nore than six. Conmenting on the non-examnination of ‘another eye-witness
Suner, the High Court has stated thus :-

"As the | and di spute between Daya Nand and his collateral on the one side
and Sohan Lal accused on the other had resulted into this incident, Sumer,
his father and other people in the village may not have liked siding with
anybody. These days it is conmmonly seen that in such disputes, people
normal |y abstain thenselves frominvolving into the affairs of others by
taking stand in favour or against any of the parties.”

In the absence of any explanation by the prosecution as to the non-
exam nation of the Sumer, this sort of conjecture by the H gh Court was
neit her warranted nor sustainable. The H gh Court has made further guess
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work by stating that:-

"There nay be ot her reasons for Sumer to stay away fromthe w tness box
whi ch may not be envisaged by us."

In regard to non-exam nati on of Dani Ram the brother of PW7 and Tara
Chand, the cousin of PW7, the H gh Court has stated that their appearance
or non-appearance could hardly inmprove matters in favour of the accused.

It was pointed out that when Daya Nand was taken to Bhiwani hospital, Tara
Chand was with himat the tine of his nedical exanmi nation and if PW7 was
with the deceased at that time, his presence would have been recorded by
the doctor. The doctor stated that Tara Chand was there. PW7 hinself had
stated that Tara Chand had acconpani ed hi m when he took Daya Nand, the
deceased, to the hospital. This was another reason why Tara Chand shoul d
have been exami ned. Non-nentioning the name of PW7 as acconpanying the
deceased to the hospital al so raises the doubt as to his presence in the
hospi t al

The Hi gh Court has disbelieved the recovery of the clothes and weapons of
the of fences. Wth all this, the H gh Court affirnms the judgnment of
conviction of the Sessions Court acting on the evidence of PW7 al one.

W may add that the prosecution case entirely rested on the sole evidence
of PW7, who was not only interested being the cousin of the deceased and
was inimcal too to the accused in viewof the civil litigation referred to
above. It was unsafe to act on his evidence w thout any corroboration

Al t hough there were material w tnesses avail able to corrobo-rate, their
non- exam nation or wi thhol ding their evidence was a serious lacuna in the
prosecution case. Non-exam nation of another eye-w tness, Suner, whose nane
was nentioned in the FIR and who had wi tnessed the occurrence according to
PW7, was also fatal. PW7 stated that he hinsel f, his brother Dani Ram and
his cousin Tara Chand went to the place of occurrence and |ifted Daya Nand
to his house and their clothes got bl oodstai ned. The bl oodstai ned cl ot hes
were neither produced nor seized. Failure to do so raises a serious doubt
as to the version of PW7. Dani Ramand Tara Chand were al so not exam ned.
PW?7 stated that imediately after the occurrence he ran towards his house;
in front of his house Dani Ram and Tara Chand were sitting, he inforned
them and narrated about the incident and thereafter all three of them went
to the place of occurrence and brought the deceased Daya Nand to his house.
If only Dani Ram and Tara Chand were exani ned they woul d have corroborated
the evidence of PW7. This again shakes the prosecution case. The Hi gh
Court disbelieved the recovery of both weapons and clothes I'n all cases
recovery by itself nmay not be material. But in this casein the absence of
corroboration to the evidence of PW7, the recovery aspect assuned

i mportance. The civil litigation was started in 1982; the suit ‘'was decreed
in favour of Sohan, accused no. 1 in 1993; the appeal filed by the deceased
and PW7 was pending on the date of occurrence; there was no inmedi ate
provocation or cause for commtting the offence on 11.2:.1985.

The credibility of PW7 and truthful ness of his evidence in the

ci rcunst ances needed to be scrutinized with great care and caution. His

evi dence does not inspire confidence for the reasons that (a) though he was
a party to the civil suit as a defendant along with deceased Daya Nand, he
falsely stated that it was deceased Daya Nand who filed the suit, when as a
matter of fact it was the accused no. 1 Sohan, who had filed the suit, (b)
He had made a wong statement as to the possession of the disputed |and but
he was forced to adnit the possession of accused Sohan in the cross-

exam nation, (c) He stated, "Wen the Draftsman canme to the spot | was not
there". PW6, the draftsman clearly stated in his evidence that he prepared
the site plan Exh. PN on the pointing out of PW7 and Sumer (not exam ned
by the prosecution), (d) He stated, "W had picked up Daya Nand fromthe
spot on our hands. Qur clothes had got blood stained in this process". He
further stated, "I had not shown ny blood stained clothes to the police. |
had changed ny cl ot hes before | eaving for Bhiwani."
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In the light of what is stated above, after deeper consideration, detailed
exam nation of evidence and probabilities of the case, in the light of the
argunents advanced by the | earned counsel on either side, we have no
hesitation in holding that the Sessions Court as well as the Hi gh Court
have concurrently and manifestly erred in convicting and sentencing the
accused. In a case like this it is our duty to interfere with the inpugned
j udgrment and order to do substantial justice.

Under these circunstances and in view of the discussion nade above, we have
no hesitation in holding that the prosecution has failed to establish the
guilt of the accused beyond reasonabl e doubt. Hence we set aside the

j udgrment and order of the Sessions Court as affirnmed by the H gh Court.
Accordingly, these appeals are allowed and the accused are acquitted and
their bail bonds shall stand di scharged.




