I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 192 OF 2008

D LSHAD @Bl LLI . APPELLANT

VERSUS

STATE (NCT OF DELHI) ... RESPONDENT

W TH
CRIM NAL APPEAL NO._ 193 of 2008

ORDER

W have heard the |earned counsel for the

parties at |ength.

The primary point urged by the |earned counsel
for the appellant is that on the facts of the case the
common intention on the part of the accused could not
be di scerned and only Deen Mohammad who is said to have
fired the fatal shot could have been sentenced for the
murder. The Ilearned counsel has also cited several

judgnents in support of her case.

Undoubtedly, there are certain observations in



the cited judgnments which prima facie support the

argunment raised by the |earned counsel but it nust be
observed that in determ ning a case of comon intention
inter se several accused, the facts of the case have to
be given primary inportance. In other words, no hard
and fast rule can be laid down as a |legal proposition
Wth respect to the common intention which may be

shared between the accused.

In the present matter, we find that D n Mhanmmad
alone was arned with a pistol, D lshad-appellant was
armed with an iron rod and that during the course of
the robbery all the accused had tried to restrain P W
2 — Rekha Vij, the wife of the deceased from attenpting
to save her husband and had subsequently renoved her
forcibly as she lay on top of himand he had then been
shot on the chest. It has also cone in evidence that
in that process the appellants had also given her a
beating and also hit her with a cricket w cket on her
hand. The | earned counsel has, however, contended that
as there was no nedical evidence to show any injury on
her person the story given by PPW 2 with regard to the

beati ng that she had received could not be believed. W



note that it is not her case that she had been given a
beating that had caused any visible injury to her as
she had deposed that she had been beaten up and then
renoved from atop her husband when she was trying to
save him To our mnd, therefore, the comon intention
Is wit large on the peculiar facts of this case.

The appeal s are thus di sm ssed.

[J.M PANCHAL]

NEW DELH
SEPTEMBER 17, 2009.



