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Practice-Principle of constructive res j udi cat a-

Applicability to wit petitions.

HEADNOTE

The appellant was assessed to sales tax and the order of
assessment was challenged by a wit petitionin the Hgh
Court. The Hi gh Court dismissed the petition' and he
appeal ed to the Suprene Court. At the bearing of the appea
additional contentions were sought to be raised. = The appea
was dismissed and the additional contentions were not
permtted to be raised. Thereupon, he filed another wit
petition in the Hgh Court raising those addi ti-ona
contentions and chal |l enging the order of assessnment for the
sanme year. The High Court disnissed the petition on nerits.
On appeal to the Suprene Court,

HELD : The appeal should be dism ssed as the principle of
constructive res j udi cata is appl i cabl e in t hese
ci rcunst ances. [692 E-F].

Though the courts dealing with questions of infringenent of
fundanental rights nust consistently endeavor to  sustain

them and strike down their unconstitutional invasion, it
woul d not be right to ignore the principle of res judicata
altogether in dealing with wit petitions. Consi der ati ons

of public policy and the basic doctrine that judgnents  of
conpetent courts are final and binding as between the
parties nust receive due consideration. [691 CE].

The Anal gamated Coal Fields Ltd. & Anr. v. The Janapada
Sabha, Chhindwara, [1963] Supp. .1 S.C.R 172, explained.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 249 of 1964.
Appeal by special |eave fromthe judgnment and order dated
April 29, 1963, of the Madhya Pradesh High Court in Msc
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Petition No. 129 of 1963.

u. M Trivedi, R C. Koohatta, S. C Dafria, S S
Khanduj a,

S. K. Manchanda and Ganpat Rai, for the appellant.

B. Sen and I. N. Shroff, for the respondents.
The Judgenent of the Court was delivered by

Gaj endragadkar C.J. The short question which this appea
raises for our decision is whether the principle of
constructive res judicata can be invoked against a wit
petition filed by the appellant Devilal Mdi, who is the
Proprietor of Ms. Daluram Pannalal Mdi, under Art. 226 of
the Constitution. The appellant has been assessed to sal es-
tax for the year 1957-58 under
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the Madhya Bharat Sales Tax Act, 1950. He challenged the
validity of the said order of assessment by a wit petition
filed by him(No. 114/1961) in the High Court of WMdhya
Pradesh™ on the 25th April, 1961. The Hi gh Court dism ssed
his wit petition and by special |eave, the appellant cane
to this  Court in appeal against the said decision of the
Hi gh Court. On the 8th March, 1963, the appellant’s appea
by special |eave was di smi ssed by this Court.
Thereafter, the appellant filed the present wit petition in
the sanme Hi gh Court on the 23rd April, 1963 (No. 129/1963).
By this wit petition the appellant challenges the validity
of the same order / of assessnent. The High Court has
considered the nerits of the additional grounds urged by the
appel l ant on this occasion and has rejected them In the
result, this second wit petition filed by the appell ant has
been dism ssed by the H gh Court on the 29th April, 1963.
It is against this decision that the appellant has cone to
this Court by special |eave; and that raises the question as
to whether it is open to the appellant to challenge the
validity of the sane order of assessment twice by two
consecutive wit petitions under Art. 226.

It appears that the Madhya Bharat Sal es Tax Act, 1950, under
whi ch the inpugned order of assessnent against the appell ant
to pay sales-tax for the year 1957-58 has been passed, was
repeal ed by the Madhya Pradesh General Sales Tax Act, 1958
on the 1st April, 1959. It was on the 31st Decenber, 1960
that a notice was issued to the appellant by the  Assistant
Conmi ssi oner of Sales Tax under the 1958 Act.  This notice
recited that the Assistant Conm ssioner was satisfied that
the appellant’s sales during the period from 1-4-1957 to 31-
3- 1958 had escaped assessnent and thereby the appellant had
rendered hinself liable to be reassessed under s. 19(1) of
t he Act . Pursuant to this notice, fresh assessment
proceedi ngs were started agai nst the appellant in respect of
the sales in the year 1957-58, and as a result of the /said
proceedi ngs, an order was passed on the 31st March, /1961
i mposi ng an additional tax on the appellant to the‘extent of
Rs. 31,250 for the year in question and a penalty 'of Rs.
15, 000. It is this order which is the subject-matter of
both the wit petitions.

In his first wit petition, the appellant had substantially
raised two contentions. He had urged that though S. 30 of
the Act had nade provision for the delegation of the duties
of the Comm ssioner, in fact by his order passed by the
Conmi ssioner in pursuance of the said authority, he had
del egated to the Assistant
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Conmi ssi oner his power under S. 19, but not his duties; and
the said delegation, therefore, nade the proceedings taken
by the Assistant Conmi ssioner invalid in |aw. The ot her
contention raised by the appellant against the validity of
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the said order was that it was in respect of sales which had
been assessed earlier under the Act of 1950 and the sane
could not be reassessed under the subsequent Act. It is
true that the said earlier assessment had been subsequently
cancelled by an order made under s. 39(2) of the Act of
1958; but it was argued that the said order of cancellation
was itself invalid. Both these contentions were rejected by
this Court, with the result that the appeal preferred by the
appel | ant was dism ssed with costs.

It appears that at the hearing of the appeal before this
Court, M. Trivedi for the appellant sought to raise two
addi ti onal points, but he was not permtted to do so on the
ground that they had not been specified in the wit petition
filed before the High Court and had not been raised at an
earlier stage. Wile refusing permssionto M. Trivedi to
raise the said points, this Court indicated what these
points were. The first of these two points was that wunder
S. 19(1)  of the 1958 Act only those sales could be
reassessed which were chargeable to tax under that Act and
the sales brought to tax under the inpugned order were in
respect of sale of sugar, a comodity the sale of which was
not chargeabl e under the Act. ~ The other point was that the
penal ty which had been inmposed agai nst the appellant by the
i mpugned order under s. 14 of the Act of 1950 was illega
i nasmuch as the sai'd Act had been repealed and the right to
i npose a penalty under it had not been saved by the saving
section 52 of the 1958 Act. Since this Court had refused
permssion to M. Trivedi to raise these two additiona
grounds, it was observed in the course of the judgnent that
the Court did not express any opinion as to their tenability
on the nerits.
The present wit petition raises thesetwd contentions and
as we have already indicated, the H-gh Court has exani ned
them on the nerits and has rejected them That is how the
guestion which arises for our decisionis, is it permnissible
to the appellant to attack the validity of the same order
i nposi ng a sal es-tax and penalty on himfor the year 1957-58
by two consecutive wit petitions ? In other words, is the
principle of constructive res judicata applicable to wit
petitions of this kind or not ?

M. Trivedi for the appellant has strenuously contended that
where a citizen seeks for redress fromthe H gh Court by
invoking its high prerogative jurisdiction under Art. 226,
it would be
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i nappropriate to invoke the principle of res -judicata
against him VWhat the appellant contends is that he has
been exposed to the risk of paying a | arge anount by way of
sal es-tax and penalty when the said liability has not / been
lawfully incurred by himand the i npugned order is contrary

to law It is a case of deprivation of property- of the
citizen contrary to law, and the Hi gh Court should allow a
citizen who feels aggrieved by an illegal order to chall enge

the wvalidity of the inmpugned order even by a second wit
petition as he has sought to do in the present case.

There can be no doubt that the fundanmental rights guaranteed
to t he citizens are a significant feature of our
Constitution and the Hi gh Courts under Art. 226 are bound to
protect these fundanental rights. There can also be no
doubt that if a case is made out for the exercise of its
jurisdiction wunder Art. 226 in support of a citizen's
fundanental rights, the High Court will not hesitate to
exercise that jurisdiction. But the question as to whether
a citizen should be allowed to challenge the validity of the
same order by successive petitions under Art. 226, cannot be
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answered nmerely in the light of the significance and
i nportance of the citizens’ fundanental rights. The genera
principle underlying the doctrine of res judicata is
ultimately based on considerations of public policy. One

i mportant consideration of public policy is that t he
deci sions pronounced by courts of competent jurisdiction
should be final, unless they are nodified or reversed by
appel late authorities; and the other principle is that no
one shoul d be made to face the sane kind of litigation twice
over, because such a process would be contrary to
considerations of fair play and justice, vide : Daryao and
O hers v. The State of U P. & Gthers.(1).

It may be conceded in favour of M. Trivedi that the rule of
constructive res judicata which is pleaded against him in
the present appeal isin a sense a sonewhat technical or
artificial rule prescribed by the Code of Civil Procedure.
This rule postulates that if a plea could have been taken by
a party in a proceeding between himand his opponent, he
woul d 'not be permitted to take that plea against the sane
party in 'a subsequent proceedi ng which is based on the sane
cause of action; but basically, even'this viewis founded on
the same considerations of public policy, because if the
doctrine of constructive res judicata is not applied to wit
proceedings, it would be open to the party to take one
proceedi ng after another and urge new grounds every

(1) [1962] 1 S.C.R /574.
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time; and that plainly is inconsistent with considerations
of public policy to which we have just referred.

In regard to orders of assessment for different years, the
position may be different. Even if the said orders are
passed under the sanme provisions of I"aw, it nay
theoretically be open to the party to contend that the
liability being recurring fromyear to year, the cause of
action is not the sane; and so, even if a citizen' s petition
chal l enging the order of assessment passed against him for
one year is rejected, it may be open to himto challenge a
simlar assessnent order passed for the next year. In that
case, the court may ultimately adopt the sane vi ew which had
been adopted on the earlier occasion; but if a new ground is
urged, the court may have to consider it on the nerits,
because, strictly, speaking the principle of res judicata
may not apply to such a case. That, in fact, is the “effect
of the decision of this Court in The Anmal ganated Coal fi el ds
Ltd. and Anr. v. The Janapada Sabha, Chhi ndwara(1). I|n that
case, this Court had occasion to consider the question about
t he applicability of constructive res judicata to
pr oceedi ngs taken by the appellant, the Amal gamat ed
Coal fields Ltd., challenging the tax |evied against it/ for
di fferent periods. The petition first filed by it for
challenging the validity of the tax inposed against it for
one year was dismissed by this Court in The Amalganated
Coalfields Ltd. & Anr. v. The Janapada Sabha, Chhi ndwara(?2).
At the time when the appeal of the Amalgamated Coal fields
Ltd. was argued before this Court, sonme new points of law
were sought to be raised, but this Court did not allow them
to be raised on the ground that they should have been raised
at an earlier stage. Wwen a simlar order was passed
against the said Conmpany for a subsequent year, the said
additional points’ were raised by it inits petition before
the Hi gh Court. The H gh Court held that it was not open to
the Conpany to raise those points on the ground of
constructive res judicata; and that brought the Conpany to
this Court in appeal by special |eave. This Court held that
the Court was in error in holding that the principle of
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constructive res judicata precluded the Conpany fromraising
the said points. Accordingly, the nerits of the said points
were considered and in fact, the said points were upheld.
In dealing with the question of constructive res judicata,
this Court observed that constructive res judicata was an
artificial formof res judicata enacted by S. 11 of the Code
of Civil Procedure and it should not be generally applied to
wit petitions filed under Art. 32 or

(1) [1963] Supp. | S . CR 172.
(2) [1962] 1 S.C R 1.
691
Art. 226. It was in that connection that this Court also

poi nted out that the appeal before the Court was in relation
to an assessnent levied for a different year, and that nade
the doctrine of res judicata itself inapplicable. M.
Trivedi contends that in-dealing with wit petitions, no
di stinction shoul d'be nade between cases where the inpugned
order of assessment is in respect of the sane year or for
different ~ years; and in support . of this contention, he
relied on the general observations nmade by this Court in The
Amal gamated Coal fields Ltd. case(l). |In our opinion, the
said general observations must be read in the light of the
i mportant fact that the order which was challenged in the
second wit petition was in relation to a different period
and not for the sanme period as was covered by the earlier
petition.

As we have al ready nentioned, though the courts dealing with
the questions of the'infringenent of fundanental rights nust
consi stently endeavor to sustainthe said rights and should
stri ke down their unconstitutional invasion, it would not be
right to ignore the principle of res judicata altogether in
dealing with wit petitions filed by citizens alleging the
contravention of their fundanmental rights. Consi der ati ons
of public policy cannot be ignored in such cases, and the
basi c doctrine that judgnments pronounced by this Court are
bi ndi ng and nust be regarded as final between the parties in
respect of nmatters covered by  them nust receive due
consi derati on.

The result of the decision of this Court in the earlier
appeal brought by the appellant before it -is clear and
unanbi guous and that is that the appellant had failed to
chall enge the validity of the inpugned order which had been
passed by the Assistant Conm ssioner against him In~ other
words, the effect of the earlier decision of this Court is
that the appellant is liable to pay the tax and penalty
i mposed on himby the inpugned order. It would, we think

be unreasonable to suggest that after this judgment was
pronounced by this Court, it should still be open to the
appellant to file a subsequent wit petition before the
Madhya Pradesh Hi gh Court and urge that the said -inpugned
order was invalid for sonme additional grounds. In.case the
Madhya Pradesh Hi gh Court had upheld these contentions and
had given effect to its decision, its order would have  been
plainly inconsistent wth the earlier decision of  this
Court, and that would be inconsistent with the finality
whi ch must attach to the decisions of this Court as between
the parties before it in respect of the subject-matter
directly covered by the said decision. Considerations

(1) [21963] Supp. 1 S.CR 172.
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of public policy and the principle of the finality of
judgrments are inportant constituents of the rule of law and
they cannot be allowed to be violated just because a citizen
contends that his fundamental rights have been contravened
by an inmpugned order and wants liberty to agitate the
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guestion about its validity by filing one wit petition
after another.

The present proceedings illustrate how a citizen who has
been ordered to pay a tax can postpone the paynent of the
tax by prolonging | egal proceedings intermnably. W have
already seen that in the present case the appellant sought
to rai se additional points when he brought his appeal before
this Court by special |eave; that is to say, he did not take
all the points in the Wit petition and thought of taking
new points in appeal. Wen |eave was refused to himby this
Court to take those points in appeal, he filed a new
petition in the H gh Court and took those points, and
finding that the Hi gh Court had deci ded against himon the
nerits of those points, he has cone to this Court; but that

is not all. At the hearing of this appeal, he has filed
another petition asking for leave fromthis Court to take
sorme nore additional ~points. and that shows that i f

constructive resjudicata is not applied to such proceedi ngs
a party can file as ' many wit petitions as he |likes and take
one or two points every time. That’' clearly is opposed to
consi derations of public policy on-which res judicata is
based and would nean  harassnent and hardship to the

opponent . Besides, ~if such a course is allowed to be
adopted, the doctrine of finality of judgnents pronounced by
this Court would also be materially affected. W are,

therefore, satisfied that the second wit petition filed by
the appellant in the present case is barred by constructive
res judicata.

The result is, the appeal failsand is, dism ssed. There
woul d, however, be no order as to costs.

Appeal dism ssed
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