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BENCH
S. S. Ahrmad, Dor ai swam  Raju

JUDGVENT:

S. SAGH R AHMAD, J.

This case, which was finally decided by this Court by
its Judgnent dated Decenber 13, 1996, has been pl aced before
us for determ nation of the quantum of pollution fine. It
may be stated that the main case was di'sposed of with the
following directions:- 1. The public trust doctrine, as
di scussed by us in this judgnent is apart of the |aw of the
I and. 2. The prior approval granted by the Governnent of
India, Mnistry of ‘Environnent and Forest by the letter
dated Novenber 24, 1993 and the | ease-deed dated April 11,
1994 in favour of the Mtel are quashed. ~The lease granted
to the Mdtel by the said | ease-deed in respect of 27 bighas

and 12 biswas of area, is cancelled and set aside. The
H machal Pradesh Governnent shall take over the area and
restore it to its original-natural conditions. 3. The
Motel shall pay conpensation by way of <cost for the

restitution of the environnent and ecol ogy of the area. The
pol luti on caused by various constructi ons made by the Mte

in the river bed and the banks of the river Beas has'to be
renoved and reversed. W direct NEERI through its Director
to inspect the area, if necessary, and give an assessnent of
the cost which is likely to be incurred for reversing the
damage caused by the Mdtel to the environnent and ecology of
the area. NEER may take into consideration the report by
the Board in this respect. 4. The Mdttel through its
managenment shall show cause why pollution fine in -addition
be not inposed on the Mdtel. 5. The Mdttel shall construct
a boundary wall at a distance of not nore than 4 nmeters from
the cluster of roons (main building of the Motel) towards
the river basin. The boundary wall shall be on the area of
the Mtel which is covered by the | ease dated Septenber 29,
1981. The Motel shall not encroach/cover/utilise any part
of the river basin. The boundary wall shall separate the
Motel building fromthe river basin. The river bank and the
river basin shall be left open for the public use. 6. The

Motel shall not discharge untreated effluents into the
river. We direct the Hi nachal Pradesh Pollution Contro
Board to inspect the pollution control devices/treatnent
plants set wup by the Mot el . If the ef fl uent/wast e

di scharged by the Mtel is not conformi ng to the prescribed
standards, action in accordance with |aw be taken agai nst
the Mdtel. 7. The Hi machal Pradesh Pollution Control Board
shall not permit the discharge of untreated effluent into
river Beas. The Boar d shal | i nspect al | the
hotel s/institutions/factories in Kullu-Mnali area and in
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case any of themare discharging untreated effluent/waste
into the river, the Board shall take action in accordance
with [|aw 8. The Mdtel shall show cause on Decenber 18,
1996 why pollution-fine and danmages be not inposed as
directed by us. NEERI shall send its report by Decemnber 17,
1996. To be listed on Decenmber 18, 1996." Pursuant to the
above Order, notice was issued requiring the Mtel to
show cause on two points; (i) why the Mdtel be not asked to
pay conpensation to reverse the degraded environment and
(ii) why pollution fine, in addition, be not inposed. M.
G L. Sanghi, |learned Senior Counsel, appearing for Ms Span
Motel Private Ltd., has contended that though it is open to
the Court, in proceedings under Article 32 of the
Constitution, to grant conmpensation to the victins whose
Fundanental Rights m ght have been violated or who are the
victims of an arbitrary executive action or victinms of
atroci ous behaviour of public authorities in violation of
public ~duties cast upon them it cannot inpose any fine on
those who are guilty of that action. He contended that the
fine is '‘a conponent of Crimnal Jurisprudence and cannot be
utilised —in civil proceedings specially under Article 32 or
226 of the Constitution either by this Court or the High
Court as inposition of fine wuld be contrary to the
provi si ons contained in Article 20 and 21 of the
Constitution. 1t i's contended that fine can be inposed upon
a person only if it is provided by a statute and gives
jurisdiction to the Court to inflict or inpose that fine
after giving a fair trial to that person but in the absence
of any statutory provision, a person cannot be penalised and
no fine can be inmposed upon him~ M. MC -~ Mehta, who has
been pursuing this case with the usual vigour and vehenence,
has contended that if a person disturbs the ecologica
bal ance and tinkers with the natural conditions of | rivers,
forests, air and water, which are the gifts of nature, he
would be guilty of violating not only the Fundanenta
Ri ghts, guaranteed under Article 21 of the Constitution, but
al so be violating the fundanental duties to/ protect
environnent under Article 51A(g) which provides  that it

shall be the duty of every citizen to protect and inprove
the natural environnent including forests, |akes, rivers and
wildlife and to show conpassion for living creatures. The

planet Earth which is inhabited by human beings and ot her
living creatures, including aninmals and birds, has been so
created as to cater to the basic needs of all the |Iliving
creatures. Living creatures do not necessarily nmean the
human beings, the animals, the birds, the fish, the worms,
the sepents, the hydras, but also the plants of =~ different
varieties, the creepers, the grass and the vast forests.
They survive on fresh air, fresh water and the sacred soil

They constitute the essential elenents for survival of
“"life" on this planet. The living creatures, “including
human beings, lived peacefully all along. But when the
human beings started acting i nhumanly, the era of distress
began which in it wake brought new problenms for survival.
The industrial revolution brought an awakeni ng anong the nen
inhabiting this Earth that the Nature, with all its
resources was not wunlimted and forever renewable. The
uncontrolled industrial development generating tonnes of
i ndustrial waste disturbed the ecol ogi cal bal ance by
polluting the air and water which in turn, had a devastating
effect on the wildlife and, therefore, the early efforts to
protect the environnent related to the protection of
wildlife. But then the two world wars, the first world war
(1914-1918) and the second world war (1939 to 1945) during
which atomic bonmbs were exploded resulting in the loss of
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thousands of lives and burning down of vast expanses of
forests, made the nmmn realise that if the environnenta
di sturbances were not controlled, his own survival on this

pl anet would becone inpossible. The United Nati ons,
therefore, held a Conference on hunman environnment at
Stockholm in 1972. In the wake of the resolutions adopted

at that Conference, different countries at different stages
enacted laws to protect the deteriorating conditions of
envi ronnent . Here in India, the Legislature enacted three
Acts, namely, The Water (Prevention & Control of Pollution)
Act, 1974; the Air (Prevention & Control of Pollution) Act,
1981 and The Environnment (Protection) Act, 1986. It also
enacted the Water (Prevention & Control of Pollution) Cess
Act, 1977. Under these Acts, Rules have been framed to give
effect to the provisions thereof. They are : The Water
(Prevention and Control ~of Pollution) Rules, 1975; The
Water (Prevention & Control of-Pollution) Cess Rules, 1978;
The Air (Prevention and Control of Pollution) Rules, 1982;
The Air/ (Prevention & Control of Pollution) (Uni on
Territories) Rules, 1983; The Environment (Protection)
Rul es, 1986; The Hazardous Wastes (Managenment and Handl i ng)
Rul es, 1989; The Manufacture, Storage and |Inport of
Hazardous Chemicals Rules, 1989, The Chem cal Accidents
(Emergency Pl anni ng, Preparedness and Response) Rul es, 1996

and hosts of other Rul'es and Notifications. |In addition to
these Acts and Rules, there are, on the Statute Book, other
Acts dealing, in away, with the Environnental |[|aws, for

exanpl e, t he I ndiian For est Act, 1927, The For est
(Conservation) Act, -1980; The WIdlife (Protection) Act,
1972 and the Rules franed under these Acts.  Various States
in India have al so nade their Environmental |aws and rules
for the protection of environment. Apart from the above
Statutes and the Rules made thereunder, Article 48A of the
Constitution provides that the State shall endeavour to
protect and inprove the environment and to safeguard the
forests and wildlife of the country.. One of the fundamenta
duties of every citizen as set out in Article 51A(g) is to

protect and inprove the natural environnent, including
forests, lakes, rivers and wildlife and to have  comnpassion
for Iliving creatures. These two. Articles have to be

considered in the light of Article 21 of the Constitution
whi ch provides that no person shall be deprived of his life
and liberty except in accordance with the procedure
est abl i shed by I aw. Any di sturbance of the basi c
environnent elenments, nanely air, water and soil, which are
necessary for "life", would be hazardous to "life" wthin
the neaning of Article 21 of the Constitution. In the
matter of enforcenment of rights under Article 21 of the
Constitution, this Court, besides enforcing the  provisions
of the Acts referred to above, has also given effect to
Fundanent al Rights wunder Article 14 and 21 of t he
Constitution and has held that if those rights are viol ated
by disturbing the environment, it can award damages not only
for the restoration of the ecol ogical bal ance, but also for
the victinm who have suffered due to that disturbance. In
or der to protect the "life", in order to pr ot ect
“environnment" and in order to protect "air, water and soil"
from pollution, this Court, through its various judgnents
has given effect to the rights available, to the citizens
and persons alike, under Article 21 of the Constitution

The judgnent for renoval of hazardous and obnoxi ous
industries from the residential areas, the directions for
closure of certain hazardous industries, the directions for
cl osure of slaughter-house and its relocation, the various
directions issued for the protection of the Ridge area in
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Delhi, the directions for setting up effluent treatnent
plants to the Industries located in Delhi, the directions to
Tanneries etc., are all judgnments which seek to protect
envi ronnent . In the matter of enforcenent of Fundament al
Ri ghts under Article 21, under Public Law domain, the Court,
in exercise of its powers under Article 32 of the
Constitution, has awarded damages agai nst those who have
been responsible for disturbing the ecological balance
either by running the industries or any other activity which
has the effect of causing pollution in the environment. The
Court while awarding danages al so enforces the "POLLUTER
PAYS PRINCI PLE" which is widely accepted as a nmeans of

paying for the cost of pollution and control. To put in
other words, the wongdoer, the polluter, is under an
obl i gation to nmeke .good the danage caused to t he
envi ronnent . The recognition of the vice of pollution and

its inmpact on future resources was realised during the early
part of 1970. ~The United Nations Econom c Conm ssion for
Europe, during a panel discussion in 1971, concluded that
the total environnmental expenditure required for inprovenent
of the environment was overestimated but coul d be reduced by
i ncreased envi ronment al -awareness and control. In 1972, the
Organi sati on for Econom.c Cooperation and Devel opnent
adopted the "POLLUTER PAYS PRINCI PLE' as a recomendable
nmethod for pollutioncost allocation. This principle was
al so discussed during the 1972 Paris Summt. |In 1974, the
European Comunity recomended the application of the
principle by its nenber States so that the costs associ ated
with environnental « protection -against pollution may be
al l ocated according to uniformprinciples throughout the
Conmuni ty. In 1989, the Organi sati on f or Econom ¢
Cooperation and Devel oprent reaffirmed its use and extended
its application to include costs of accidental pollution

In 1987, the principle was acknowl edged as a | binding
principle of law as it was incorporated in European
Conmmunity Law t hrough the enactrment of the Single European
Act, 1987. Article 130r.2 of the 1992 Maastricht Treaty
provides that Comunity Environnent Policy "shall 'be / based
on the principle that the polluter should pay." "POLLUTER
PAYS PRINCI PLE" has also been applied by this Court in
various decisions. In Indian Council for Enviro Legal

Action vs. Union of India, AIR 1996 SC 1446 = 1996 (2) SCR
503 = (1996) 3 SCC 212 = JT 1996 (2) SC 196, it was held
that once the activity carried on was hazardous or
i nherently dangerous, the person carrying on that activity
was |liable to make good the | oss caused to any other person
by that activity. This principle was also followed in
Vellore Citizens Wlfare Forumvs. Union of India & Os.,
AIR 1996 SC 2715 = (1996) 5 SCC 647= JT 1996 (7) SC 375
which has also been discussed in the present case in the
main judgment. It was for this reason that the Mdtel was
directed to pay compensation by way of cost for the
restitution of the environment ecology of the area. But it
is the further direction why pollution fine, in addition, be
not inposed which is the subject matter of the present
di scussi on. Chapter VII of the Wter (Prevention and
Control of Pollution) Act, 1974 contains the provisions
dealing with penalties and procedure. This Chapter consists
of Sections 41 to 50. Sub-section (2) and (3) of Section 41
provide for the punishment and inposition of fine. They are
quoted below - "41.(2) Woever fails to comply wth any
order issued under clause (e) of sub-section (1) of Section
32 or any direction issued by a Court under sub-section (2)
of Section 33 or any direction issued under Section 33A
shall in respect of each failure and on conviction, be
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puni shable with inprisonnment for a termwhich shall not be
less than one year and six nmonths but which my extend to
six years and fine, and in case the failure continues, with
an additional fine which may extend to five thousand rupees
for every day during which such failure continues after the
conviction for the first such failure. (3) If the failure
referred to in sub-section (2) continues beyond a period of
one year after the date of conviction, the offender shall

on conviction, be punishable with inmprisonment for a term
which shall not be less than two years but which nay extend
to seven years and with fine." Simlarly, Section 42
provides that a person shall be liable to be punished wth
i mprisonment for a termwhich nay extend to three nonths or
with fine which my extend to ten thousand rupees or with
bot h. Sub-section (2) of Section 42 also contenplates
i mprisonnent for a termwhich may extend to three nonths or
with fine which my extend to ten thousand rupees or wth
bot h. Section 43 contenpl ates penalty for contravention of
the provisions of  Section 24. Section 44 contenpl ates
penal ty flor-contravention of Section 25 or Section 26. They
al so contenplate inposition of fine. Section 45 provides
that if a person who has been-convicted of any of fence under
Section 24 or Section 25 or Section 26 is again found guilty
of an offence involving a contravention of the sane

provision, he shall, on the second and on every subsequent
convi ction, be punishable with inmprisonnment for a term which
shall not be less than two years but which-may extend to

seven years and wth fine. Section 45A provides that
whoever contravenes ~any of the provisions of this Act or
fails to conply with any order or direction given under this
Act, for which no penalty has been el sewhere provided in
this Act, shall be punishable with inprisonnent which my
extend to three nonths or with fine which nay extend to ten
thousand rupees or with both and in the case of continuing
contravention or failure, ‘he may be punished wth an

addi ti onal fine. Section 47 contempl ates offences by
Conpani es while Section 48 contenpl ates of fences by
CGovernment Departnents. Section. 15 of the Environnent
(Protection) Act , 1986 provi des for penal ty for

contravention of the provisions of the Act and the rules,
orders and directions nmade thereunder. Sub-section (1) of
Section 15 speaks of inprisonment for a term which  my
extend to five years or with fine which may extend to one
| akh rupees, or wth both, and in case the failure  or
contravention continues, wth additional fine which may
extend to five thousand rupees for every day during which
such failure or contravention continues after the conviction
for the first such failure or contravention. Section 16 of
the Act contenpl ates offences by the Conpanies while Section
17 contenpl ates of fences by Governnment Departnents. ~ Chapter
VI of the Air (Prevention and Control of Pollution) Act,
1981 contains the provisions for penalties and procedure.
This Chapter consists of Sections 37 to 46. Section 37
provides penalties for failure to conply with the provisions
of Section 21 or Section 22 or with the directions issued
under Section 31A. It provides that the person shall be
puni shable with inprisonment for a termwhich shall not be
less than one year and six nmonths but which may extend to
six years and with fine, and in case the failure continues,
with an additional fine which my extend to five thousand
rupees for every day. Sub-section (2) of this Section
provides that if the failure continues beyond the period of
one year after the date of conviction, the offender shall be
puni shable with inprisonment for a termwhich shall not be
less than two years but which nay extend to seven years and
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with fine. Section 38 also provides penalties for certain
acts and it provides that for such acts as are referred to
in that Section, a person shall be punishable with
i mprisonnent for a termwhich nmay extend to three nonths or
with fine which my extend to ten thousand rupees or wth
bot h. Section 39 contenpl ates penalty for contravention of
certain provisions of the Act and it provides for
i mprisonment for a termwhich nay extend to three nonths or
with fine which my extend to ten thousand rupees or with
both, and in the case of continuing contravention, with an
addi tional fine which my extend to five thousand rupees for
every day during which such contravention continues after
conviction for the first such contravention. Section 40
speaks of offences by Conpani es while Section 41 speaks of
of fences by Covernment Departnents. All the three Acts,
referred to above, “also contemplate the taking of the
cogni zance of the offences by the Court. Thus, a person
guilty ~of contravention of provisions of any of the three
Acts which constitutes an offence has to be prosecuted for
such offence and in case the offence is found proved then
al one he can be punished with inprisonnent and fine or both.
The sine qua non for punishnment of inprisonment and fine is

a fair trial in a conpetent court. The puni shment of
i mprisonnment or fine can-be inposed only after the person is
found gquilty. In the instant case, a finding has been

recorded that Ms Span Mdtel had interfered with the natura

flow of river and thus disturbed the environment and ecol ogy
of the area. It has been held liable to pay danages. The
guantum of dammges i's under the process of being deterni ned.
The Court directed a notice to be issued to show cause why
pollution fine be not inposed. |In view of the above, it is
difficult for wus to hold that the pollution fine can be
i nposed upon Ms Span Motel w thout there being any tria

and without there being any finding that Ms Span Mtel was
guilty of the offence under the Act and are, therefore,
liable to be punished with inprisonnent or with FINE. This
noti ce has been issued without reference to any provision of
the Act. The contention that the notice should be treated
to have been issued in exercise of power under Article 142
of the Constitution cannot be accepted as this Article
cannot be pressed into aid in a situation where action under
that Article would anbunt to contravention of the specific
provisions of the Act itself. A fine is to be inposed upon
the person who is found guilty of having contravened any of
the provisions of the Act. He has to be tried for the
specific offence and then on being found guilty, he may be
puni shed either by sentencing himto undergo inprisonment
for the period contenplated by the Act or with fine or with
bot h. But recourse cannot be taken to Article 142 to
inflict wupon himthis punishment. The scope of Article 142
was considered in several decisions and recently in Suprene
Court Bar Association vs. Union of India, AIR 1998 SC 1895
= (1998) 4 SCC 409, by which the decision of this Court in
V.C. Mshra, Re, (1995) 2 SCC 584, was partly overruled, it
was held that the plenary power of this Court under Article
142 of the Constitution are inherent in the Court and are
"COVPLEMENTARY" to those powers which are specifically
conferred on the Court by various statutes. This power
exi sts as a separate and i ndependent basis of jurisdiction
apart from the statutes. The Court further observed that
though the powers conferred on the Court by Article 142 are
curative in nature, they cannot be construed as powers which
authorise the Court to ignore the substantive rights of a
l[itigant. The Court further observed that this power cannot
be used to "supplant” substantive |aw applicable to the case
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or cause under consideration of the Court. Article 142,
even with the wdth of its anplitude, cannot be wused to
build a new edifice where none existed earlier, by ignoring
express statutory provisions dealing with a subject and
thereby achieve something indirectly whi ch cannot be
achieved directly. Simlarly, in MS. Ahlawat vs. Uni on
of India & Anr., AIR 2000 SC 168 = (2000) 1 SCC 278, it was
hel d that under Article 142 of the Constitution, the Suprene
Court cannot altogether ignore the substantive provisions of
a statute and pass orders concerning an issue which can be
settled only through a mechanism prescribed in another
statute. Thus, in addition to the danages which have to be
paid by Ms Span Mtel, as directed in the main Judgnent, it
cannot be punished with fine unless the entire procedure
prescribed under the Act is followed and Ms Span Mtel are
tried for any of the offences contenplated by the Act and is
found quilty. The notice issued to Ms Span Mtel why
pol lution fine "be not inposed upon them is, therefore,
wi t hdr awn, But the nmatter does not end here. Pollution is
a civil wong. By its very nature, it is a Tort commtted
agai nst the conmunity as a whole. A person, therefore, who
is guilty of causing pollution has to pay damages
(conmpensation) for restoration of the environment and
ecol ogy. He has also to pay danages to those who have
suffered loss on/account of the act of the offender. The
powers of this Court under Article 32 are not restricted and
it can award damages in a PIL or a Wit Petition as has been
held in a series of decisions. 1n addition to danages
aforesaid, the person guilty of causing pollution can also
be held |iable to pay exenpl ary damages so that it may act
as a deterrent for others not to cause pollution in any
manner. Unfortunately, notice for exmeplary danages was not
issued to Ms Span Mdtel although it ought to have been
i ssued. The considerations for which "fine" can be inmposed
upon a person guilty of committing an offence are different
from those on the basis of which exenplary danages can be
awar ded. Wiile withdrawing the notice for paynent of
pollution fine, we direct a fresh notice be issued to Ms
Span Mtel to show cause why in_ addition to danmages,
exenpl ary danmages be not awarded for having comritted the
acts set out and detailed in the main judgment. This notice
shall be returnable within six weeks. This question shal
be heard at the tinme of quantification of danmages under the
mai n judgrent .




