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M K. MUKHERIJEE, J.

This appeal under Section 19 of the Terrorist and
Di sruptive Activities  (Prevention) Act, 1987 (‘'TADA for
short) is directed against the judgnent and order dated July
22, 1997 of the Designated Court 11, Delhi convicting the
appel lant for an offence under Section 5 of TADA and
sentencing him to suffer rigorous inprisonnment for 5 years
and to pay a fine of Rs. 1,000/-, and in default of payment
of fine to undergo rigorous inprisonment for 2 nonths nore.
2. According to the prosecution case, in the afternoon of
March 8, 1990, Sub Inspector Gopii Chand (P.W6) of '1.S.B.T.
(Inter-State Bus Term nus) police post along with Assistant
Sub- I nspector Chander Bhan (P.W15) and ot her police
personnel was on patrolling duty at - the inner gate of
I.S.B.T. Wien they were checking the |uggage of passengers
they saw the appellant alighting from a bus wth a rexin
bag. Seeing themhe tried to nove away briskly.  P.W6
apprehended him on suspicion and found, on search of his
bag, 3 country-made pistols and 1 2 cartridges. He seized
those articles under a nenp and put themin separate seal ed
packets. Along wth those articles he forwarded a report to
the Kashnere Gate Police Station for registration of a case
agai nst the appellant and took up investigation. The seized
articles were thereafter sent for examnation by the Centra
Forensi ¢ Sci ence Laboratory, which reported that the pistols
were in working order and the cartridges were alive. On
receipt of that report P.W6 filed charge-sheet against the
appel lant with the requisite sanction of the Deputy
Comm ssioner of Police, North District, New Delhi under
Section 39 of the Arms Act, 1959.
3. The appel | ant pl eaded not guilty to the charges
| evel l ed against him and his specific defence was that in
the evening of March 6, 1990 when he got down at |.S.B. T.
fromthe bus he boarded at Meerut the police apprehended
him and after detaining himfor three days in the police
post foisted a false case against him He asserted that no
country-nmade fire arms nor cartridges were recovered from
hi m
4. In support of its case the prosecution examned 7
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witnesses of whomP.W. 5 and 6 were the witnesses to the
recovery and seizure of the fire arnms and ammunitions. The
appel | ant, however, did not examine any wtness in his
def ence but produced before the Court certified copy of a
telegramsent by his father to the higher authorities on
March 8, 1990. wherein he conplained that his son Zahid (the
appel lant) was arrested by the Police Post, [|.S.B.T. on
March 6, 1990 and an application that he (the father) noved
before a Metropolitan Magistrate, New Del hi on the sane day
maki ng i dentical conplaint.

5. The Designated Court held that the evidence of P.W 5
and 6 was reliable and could be made the basis for
conviction, notwithstanding the fact that no independent
witness was examined to  corroborate their evidence as the
expl anation offered by P.W 5 and 6 that none of the nenbers
of the public present at the bus term nus agreed to join the
search was reasonable. I'n disbelieving the case made out by
the appellant the Designated Court observed that if really
he was' arrested by the police on Mrch 6, 1990 it was
expected of 'the father of the appellant to send the tel egram
on that date itself and not on March 8, 1990 at 5.00 P.M as
the telegram Indicates.  According to the Designated Court,
since the appellant was apprehended by the police at 5.30
P.M on March 8, 1990 it was very likely that the said
telegramwas sent by his father imediately a f ter his
appr ehensi on, to nake out a defence.

6. Though, apparently, there is no reason-as to why P.W.
5 and 6 would inplicate the appell ant fal sely, a closer |ook
into the materials brought on record clearly indicated that
it is the defence version whichis true and not that of the
prosecution, as given out by the above two w tnesses. From
the application that Kadir Ahmad, father of the appellant,
filed before the Metropolitan Magistrate, I'V Court, Del hi on
March 8, 1990 we find that his allegation therein was that
his son was arrested by sone officers of 1.S B.T. police
post of Kashmere Gate Police Station, Delhi on March 6, 1990
at or about 7.00 P.M and since then he was in their
custody. His further allegation was that even though his son
was arrested on that day he was not produced in any Court
till then, i.e. March 8, 1990. Accordingly, he prayed that
his son be inmediately released from custody or in the
alternative be produced in Court. On that application the
Magi strate passed an order directing the Station  House
Oficer to report by the follow ng day, i.e. March 9, 1990.
It further appears that on that very day, (March 8, 1990),
the Station House Oficer of Kashnmere Gate Police Station
passed on the said direction of the Magistrate to the Head
Constable of [|.S.B. T. police post. Though the appellant did
not examine his father or any other witness to prove at
whi ch hour of the day the above application was filed and
noved, it can be safely presunmed that if was filed and order
of the Magistrate obtained thereon, during Court ' hours,
whi ch ended at 5.00 P.M Since, according to t he
prosecution, the appellant was arrested at 5.30 P.M_the
above circunmstance undoubtedly makes the defence version
pr obabl e.

7. To confirm whether we would be justified in basing out
concl usion on the above circunstance, we called for the
Daily Diary Book of the police post containing entry No. 33
dated March 8, 1990, a copy of which (Ext. PW/A was
exhi bited by Head Constable Balbir Singh (P.W4) to prove
that the patrolling party left the police post at 5.00 P.M
On a careful look of the original entry we however find that
the tinme at which the party left, stands interpol ated; and
even by naked eyes it can be seen that the time of departure
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of the party which was earlier shown as 6 P.M, WAS CHANGED
TO5 P.M. W further find that to keep the sequence of
entries in order, simlar interpolations had been made in
the earlier two entires : while entry No. 31 which was
initially shown to have been nade at 5.30 P.M was
subsequently changed to 4.52 P.M and entry Np. 32 earlier
nmade at 5.35 P.M was changed to 4.55 P.M. P.W4, who
exhibited a plain copy of DD No. 33, testified that he
could not produce the original as the sanme had been
destroyed. It is now manifest that the above statement was
faisely nmade by P.W4, |east the production of the origina

diary entry exposed the concerned police officers about the
i nterpol ati on nade. The reasons for the interpolation is not
far to seek. If P.W. 5 and 6 had |left the police post at
6.00 P.M (as originally shown in the Daily Diary Book entry
No. 33) they could not have  apprehended the appellant at
5.30 P.M as testified by themnor could they have prepared
the seizure list at the sanme tine (as shown).

8. Fromthe materials on record we have, therefore, no
hesitation in concluding that it was only on receipt of the
order of the Magistrate as communi cated t hrough the Station
House O ficer of Kashnere Gate Police Station that P.W. 5
and 6 along with other police personnel felt it absolutely
necessary to justify the detention of the appellant and with
that ulterior object cooked up the story of his apprehension
at 5.30 P.M on March 8, 1990 with unauthorised fire arns
and ammunitions. Unfortunately, these -aspect of the natter
were conpl etely overlooked by the Designated  Court while
accepting the case of the prosecution in preference to that
of the defence.

9. We, therefore, allowthis appeal and set aside the
conviction and sentence of the appellant and acquit him The
appellant, who is in jail, be released forthwth.

10. Since the appellant has been nade a victimof prol onged
illegal incarceration due to nachination of P.W. 5 and 6
and ot her police personnel of |.S B:T. police post we direct
the Del hi Government to pay him a sum of Rs. 50,000/- as
conpensation. The paynent should be nade within two nonths
fromthe date of receipt of the order. The State Governnent
will, however, be at liberty to recover the said anpunt from
the erring police officers.

11. Fromthe materials on record, discussed above, we are
also of the opinion that it is expedient in the interest of
justice that an enquiry should be mnmde in accordance with
Sub-section (1) of Section 340 Cr. P.C. into comm ssion of
of fences under Section 193, 195 and 211 |.P.C. by Sub-
i nspector Gopi Chand (P.W6), and under Section 193 and 195
I.P.C. by Assistant Sub-inspector Chander Bhan (P.W5) and
Head Constable Balbir Singh (P.W4). W, therefore, in
exercise of the powers conferred by Sub-section (2) of
Section 340 Cr. P.C., call upon t he above three persons to
show cause, on or before July 17, 1998, why a conpl aint
shoul d not be made agai nst them for the aforesaid offences.
Let a copy of the judgment along with this order be served
upon them through the Comm ssioner of Police, Delhi
Registry is directed to keep the Daily Diary Book in a
seal ed cover until further orders of this Court.




