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CASE NO.:
Appeal (civil) 5837 of 2007

PETI TI ONER:
R K. MBI SANA SI NGH

RESPONDENT:
KH.  TEMBA SINGH & CRS.

DATE OF JUDGVENT: 12/12/2007

BENCH:
S.B. Sinha & Harjit Singh Bedi

JUDGVENT:

JUDGMENT

[Arising out of SLP(C) No. 20724 of 2005]
W TH

ClVIL APPEAL NO. 5848 OF 2007

[Arising out of SLP(C) No. 20725 of 2005]

AND

ClVIL APPEAL NO. 5838 OF 2007
[Arising out of SLP(C) No. 16901 of 2006]

S.B. SINHA, J
1. Leave granted.

2. These appeal s involving sinilar questions of |'aw and fact were taken
up for hearing together and are being di sposed of by this conmpn judgnent.
Appel l ant as al so the private respondents hereto have been working as

Assi stant Engineers in the Public Wrks Departnment. The pronptees are

di pl oma hol ders, or degree hol ders .in Engineering. They were hol ding the
posts of S.O Gade 1, whereas the direct recruits are G aduates in

Engi neering. Recruitment to the post of Assistant Engi neer and/or

promotion thereto, although is governed by the Public Wrks Departnent,

Mani pur Assi stant Engi neer (G vil/Mech) Surveyor of Whrks Recruitnent

Rul es of 1969, 1975 and 1984 nmade under the proviso appended to Article

309 of the Constitution of India; there does not exist any Rul e governing
seniority and in particular inter se seniority anongst the direct recruits and
the pronot ees.

3. In ternms of the recruitment rules, whereas forty per cent of the posts
are to be filled by direct recruitnment fromthe open market, 60 per cent of the
posts are to be filled up by pronpotion in the foll ow ng sub-quota:-

i 50% by sel ecti on from anpbngst the Engi neering

Degree hol ders who have rendered a mni num of 3

years regul ar service as S.0 Gade | as equival ent

Post .

Provided that is sufficient nunmber of Degree hol ders
are not available, the vacancies nay be filled up by
Di pl ona holders with 8 years regul ar service as S. O
G ade- | .

ii. 50% by sel ecti on from anongst the Engi neering
Di pl ona Hol ders of 3 years course with 8 years

regul ar service as S.O Gade | or non Degree/non

Di pl ona hol ders with 15 years outstanding record as
S.0 Gade I.
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4, Bef ore enbarki ng on the questions involved in these natters, we my
notice the fact of the matter.
5. The Government of Mani pur informed the Mani pur Public Service

Conmission in regard to existence of 39 vacancies in the posts of Assistant
Engi neer (AE) on or about 18.4.1977. A request was nade to convene
Departnmental Pronmption Committee for filling up the said vacant posts.

Sone of the pronotees, who were either the G aduates in Engineering or

were di pl oma hol ders in Engi neering were working as Section Oficers

(G ade-1). We woul d cone to their respective dates of appointnent a little
|ater, but, at this stage, it may be noticed that in terms of the Recruitnent
Rules, in order to becone eligible for pronotion, three years\022 experience for
the Graduates in Engineering and eight years\022 experience for the diplonma
hol ders in the posts of “Section Oficer (Grade-1) was necessary. They had
been pronoted on an ad hoc basis without follow ng the procedure |aid

down under the Recruitment Rules. On or about 6.3.1979, the CGovernnent

of Manipur sent a revised proposal for appointnent to the post of Assistant
Engi neer (G vil/Mechanical) by pronotion on regul ar basis. However, yet
again on 22.6.1981, the Governnent of Manipur directed the Comi ssion

for convening a regular Departnental Pronmption Committee for

consi deration of pronotion tothe post of Assistant

Engi neer (Civil/ Mechanical) in the followi ng terns :

\023] amdirected to send herewith a requisition in the

MPSC Form No. 6 duly filled in for convening a regul ar

DPC for consideration of pronotion to the post of

Assi stant Engineer (Civil/Mech.). Required ACRs and

Integrity certificates in respect of the eligible officers are

bei ng sent separately. You are requested kindly to

exam ne the case for convening a DPC at an early date

Ki ndl y acknow edge the receipt of this letter-

Yours faithfully

Encl : As above
(R Marul ung)
Under Secretary to the Govt. of Manipur\024
6. Respondents were pronoted as Assistant Engi neers on an ad hoc

basis. W may notice that the contesting respondent in SLP(C) No. 16901

of 2006 was pronoted as Assi stant Engi neer on ad hoc basi's against a

per manent vacancy. He was appoi nted as Assistant Engineer on officiating
basis with effect fromthe date of joining of the post on the recommendati ons
of the Departmental Pronotion Commttee held on 18.7.1985 and 20.7.1985

in the 1985 vacanci es, which was foll owed by an order dated 06.09. 1986

regul arizing his services from 20.09. 1985.

7. I ndi sputably, a seniority Iist was published on 31.1.2000.

8. Ten wit petitions were filed by the pronotees before the H gh Court
raising a grievance that in the said seniority list, although they were shown
as Assistant Engineers, having been appoi nted agai nst the vacant posts in
the pronotee quota under clear vacancies which were available in 1981
itself, they were appointed on ad hoc basis. According to them although
they were pronoted to the post of Junior Engi neer on ad hoc basis in or

about 1981, they had been shown as junior to direct recruits who were

appoi nted in 1986.

9. A learned Single Judge of the H gh Court noticed that in sone of the
cases, regularization with retrospective effect had been directed to be given.
It took note of the contention of the wit petitioners that they fulfilled the
eligibility criteria for pronotion, but since at the relevant tine, the
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Conmi ssi on becane defunct, they were pronpted on ad hoc basi s agai nst
the avail abl e vacanci es nade for the pronptees. The |earned Single Judge
recorded that the counsel appearing on behalf of the State was not in a
position to informthe court in regard to the vacancy position as was
obtaining then and furthernmore the statenments nade in the wit application
in regard to promotion in excess of quota or grant of pronotion in absence
of availability of any vacancy havi ng not been controverted, the sane should
be accepted to be correct. It was furthernore noticed that the minutes of the
Review Committee were not nmade available to the Court and, therefore, it
arrived at a conclusion that the Review Cormittee failed to discharge its
duties, as a result whereof the inpugned seniority list failed to denonstrate
the correct seniority position drawn in accordance with | aw
10. The | earned Single Judge therefore, directed for preparation of a fresh
seniority list. It was also directed that a Monitoring Committee be
constituted to ascertain the availability of vacancies with reference to the
years of appoi ntnent of the various pronotees vis-‘-vis, the direct recruits
and to exam ne whether any of them encroached upon the quota neant for
others.” It was furthernore directed that in view of the failure on the part of
the State Governnent to place the correct factual position to conduct a basic
fact finding exercise in regard to availability of vacancies in respect of the
quotas, if _any, at the relevant point of tine.

It was directed
\ 02332. The Conmittee is to undertake the exercise having
foll owed the foll owing guidelines

a. The respective date of initial pronotion on ad
hoc basis of the petitioners be treated as
subst anti ve appoi ntnent as Assi stant Engi neer

b. The Commttee is to ascertain the availability
of vacancy with reference to the year of

appoi ntnent of the petitioners already done on

ad hoc basis and al so the appoi nt nent-of private
respondents and to exani ne whet her -any of

them encroached the quota neant for others.

C. The pronotees and direct recruitees shall be
fitted agai nst the avail abl e vacancies within

their respective quotas.

d. In case, any excess pronotion/direct

appoi ntnent are found to be there, he or they

shoul d be adjusted agai nst the vacancy made
avai | abl e subsequently.

e. In considering the availability of wvacancy the
Conmi ttee must count the vacancy sinplicitor

be it tenporary vacancy or substantive vacancy

in the post of Assistant Engineer

f. After exhausting the fitnent exercise the intra
seniority viz., the seniority of the pronotee

thensel ves and the seniority of the direct

recruitees thensel ves shoul d be prepared

separatel y.

g. Thereafter, having naintained ratio of 3:2 inter
se seniority list is to be prepared, first 3

pronmot ees would be listed thereafter 2 direct

recruitees would be listed followed by 3

promotees 2 direct and so on. In case in any

year it is found that only sone pronotions are

nmade out, no direct recruitnent, the pronotees

shoul d be shown enbl oc senior vis-‘-vis in case

any particular year it is found that the only

direct recruitnents were made and no
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pronotion, the direct recruitees be shown
enbl oc seni or.

h. To renmove any confusion and doubt a draft
inter se seniority be published first inviting

cl ains and obj ections and personal hearing of

the objector/claimant if any, be all owed and,
thereafter, the final inter se seniority list be
published. The said exercise nust be

conpleted within a period of 3 nmonths from

this day.

11. El even Wit Appeals were filed thereagainst; ten by the direct
recruits and one by the State of Manipur which was narked as Wit Appea
No. 384 of 2003. It appears that the wit appeals came up before two

Di vi si on Benches of the H gh Court in two batches. The judgnent in the
first batch was rendered by a Division Bench on 31.3.2004 in ternms whereof
the judgnent of thelearned Single Judge was affirned. The Division Bench
in those cases held that having regard to the fact that the orders of the High
Court granting retrospective regularization to the pronotees having not been
chal l enged either by the direct recruits or by the State Governnment had
attained finality. In the aforementi oned premise, it was directed
\02310. Fromthe aforesaid, it is apparent to us, that for

what ever reasons the orders passed by the High Court in

the matter of regularization of the services of the

pronot ee of ficers covered under the wit appeals, were

not chal |l enged by the State Government and has attai ned

finality. The appellants also choose not to file appeals

agai nst those orders noved applications for review of

those no to file applications for review of those orders as

has been done in other cases. |In the aforesaid

ci rcunst ances, the pronotee officers shall be taken to be

regularly pronoted fromthe date they have been

regul arized in the post of Assistant Engineers. In the

matter of seniority, without there being any inpedinent

under Rules, the seniority shall be counted in al

circunst ances fromthe date of regular appointnent on

the posts.\024

12. I ndi sputably, the review petitions filed thereagainst were di sm ssed.
13. However, the four remaining appeals canme up for consideration

bef ore anot her Division Bench, (although the senior Judge in both the
batches of Wit Appeals was comopn). |In the second judgnent which was
pronounced on 24.8.2004, the Division Bench-while allow ng the appeal in
part, upholding the final seniority list, found the directions of the |earned
Single Judge in regard to constitution of three menber Monitoring

Comm ttee to make necessary corrections in the final list dated 31.1.2000 'in
accordance with law and nore particularly follow ng the general guidelines
for pronotion of 1982 and for determ ning seniority of 1959 and a
proposition \024A\ 024 of the decision of this Court-in the case of direct
recruitment; to be inproper. Both the aforenentioned judgnments of the

Di vi si on Bench are now under chall enge before us at the instance of the
direct recruits and the post 1985 vacanci es pronptees respectively.

14. The question herein which arises for our considerationis as to

whet her the ad hoc pronpotions granted to the enpl oyees fromthe post of
Section Oficer (Gade-1) to the post of Assistant Engineer in the P.WD. of
Covernment of ©Mani pur coul d have been directed to be regularized with
retrospective effect so as to effect the inter se seniority between the direct
recruits and the pronotees. Two seniority lists were published; one in the
year 1987 and another in 2000.

15. There are ten direct recruits before us. The details of their services are
as under: -
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\023A. Direct Recruits

2000 Li st
87 Li st

1

Tenba Si ngh
Degr ee

hol der
Direct
Recruit
Appoi nt ed
in 1985

At serial no.
33

2.

Rabi ndra ‘Kumar
Si ngh

---do---
--do- -
___do___
At serial no.
38

3.

Ch. Biren Singh
__do__
__do__
___do___

At serial no.

39

4,

G Lungalin
__do__
__do__

Appoi nt ed

5.1.83

At serial no.

83

At serial no.

30

5.

L. I ngochouba

Si ngh
__do__
__do__

Appoi nt ed

in 1985

At serial no.

48

6.
M Thai non Si ngh
--do--
--do- -
Appoi nt ed
in 1980
At serial no.
45
At serial no. 8
7.
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Ksh. Birendra

Si ngh
__do__
--do--
--do- -

At serial no.

49

At serial no.

10

8.

Kh. lrabot Singh
__do__
__do__
__do__

At serial no.

55

At serial no.

13

9.

Th. Thanbal ngou

Si ngh
--do--
--do- -
__do__

At serial no.

63

At serial no.

17

10.

Pradeep Mukherjee
__do__
__do__

Appoi nt ed

15.1.81\024

At serial no.

77

At serial no.

26

16. There are five pronotee Assistant Engineers whose seniority has been
determi ned by the Hi gh Court, the details whereof are as under: -
SL.

No.

Narme of the

pr onot ee

Dat e of

appoi nt nent

Date of Ad hoc
appoi nt nent

Dat e of
regul ar/ of fici at

i ng

appoi nt nent

Details of the

Hi gh Court

Order by which
regul ari zed

Gover nment orders of
regul ari zati on/ Remar ks
1

Ch. Tiken

Si ngh

(Contesting

Respondent

No. 1 in
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SLP Arising

out of WA

No. 393/03)

At serial no.
37 in the
seniority list
26.7.1980

Secti on

Oficer

G ade |

DOB 1.9.57

15. 10. 1981 AE
on regul ar
basis on
reconmendati o

n of DPC
20.9.1985

AE on regul ar
basis on

r econmendat i

on of DPC

Ret r ospecti ve
regul ari zati on
from 26. 7. 1983
under the
relevant R R

vi de order dated
5.4.1989 in C R
No. 392 of 1988

No order as to
retrospective
seniority

CGover nment order
regul ari zing the
services w.e.f.
26.7.1983 explicitly
i ndicates seniority to
be deternined | ater
2.

| . Lokendra

Si ngh

(Contesting
Respondent

No. 1 in

SLP Arising

out of WA

No. 255/01)

At serial no.
60 in the
seniority list
26. 6.1980
Section

O ficer

G ade |

DOB 1.3.53
15.10. 1981
AE on ad hoc
basi s

20. 09. 1985
AE on
Oficiating
basis on
recomrendat i
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on of DPC

Ret r ospective
regul ari zati on
from26.6.1983
vi de order dated
5.6.1990 in C R
No. 160 of 1990

No order as to
retrospective
seniority.

The Hon\ 022bl e
Hi gh Court
relied on order
passed in CR
No. 392 of 1988

Gover nment or der
regul ari zing the
services w.e. f.
26.6.1983 explicitly

i ndi cates seniority to
be determ ned | ater

3.

L

Sur chandr a

Si ngh
(Contesting
Respondent

No. 1 in

SLP Arising
out of WA
No. 387/03

& WA. No.

384/ 03)

At serial no.
32 in the
seniority list
23.11.1976
Section

O ficer

G ade |

DOB 1.3.50
9.7.1979

AE on ad hoc
basi s

20.9. 1985

AE on regul ar
basis on
reconmendat i
on of DPC

Retr ospecti ve
regul ari zati on
fromdate he
becane eligible
vi de order dated
13.9.1991 in
C.R No. 399 of
1991

No order as to
retrospective
seniority.
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The Hi gh Court
relied on order
passed in CR

No. 160 of 1991.
The Hi gh Court
inits order
recorded that he
was not eligible
for pronotion to
A E

CGover nment order
regul ari zing the
services w.e.f.
23.11.1979 explicitly
i ndi cates seniority to
be determ ned | ater

4,

W Chaoba
Si ngh
(Contesting
Respondent
No. 2 in
SLP Arising
out of WA
No. 385/03)

At serial no.
56 of the
seniority list
06.01.1972
Section
Oficer

G ade |

DOB 1. 3.49

30. 10. 1976

AE on ad hoc
basi s

20.9.1985

AE on regul ar
basi s on
recomendat i

on of DPC

Ret r ospecti ve
regul ari zati on
from 30. 10. 1976
vi de order dated
17.12.1991 in
C.R No. 639 of
1991.

No order as to
retrospective
seniority.

The Hi gh Court
relied on order
passed in C R
No. 132/1990
wherein the

H gh Court had
grant ed
regul ari zati on
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along with
seniority. This
order was

chall enged in a
review petition
by the Direct
Recruits and the
order has been
nodi fied to be
extent that the
seniority will be
det erm ned
according to

rul es.

Cover nrent order
regul ari zing the
services w. e.f.

30.10. 1976 explicitly
i ndi cates seniority to
be deternined |ater.

5.

S. Tej anani

Si ngh
(Contesting
Respondent

No. 1 in

SLP Arising
out of WA
No. 386/ 03)

At serial no.
35 of the
seniority list
23.11. 1976
Section
Oficer

Grade |
1.11.47
9.7.1979

AE on Ad hoc
basi s

20.9. 1985

AE on regul ar
basi s on
recommendat i
on of DPC

Ret r ospecti ve
regul ari zati on
vi de order dated
18.12.1991 in
C.R No. 639 of
1991

No order as to
retrospective
seniority

The Hi gh Court
relied on order
passed in C. R
No. 132/1990
wherei n the high
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court had
grant ed
regul ari zati on
along with
seniority. This
order was
challenged in a
revi ew petition
by the Direct
Recruits and the
order has been
nodified to the
extent that the
seniority will be
det er m ned
according to

rul es

CGover nent _or der
regul ari zing the
services w.e.f.
9.7.1979 explicitly

i ndi cates seniority to
be determ ned | ater

6.

Th.
Rupachandr a

Si ngh
(Contesting
Respondent

No. 1 in SLP
Arising out

of WA. No.
385/ 03)

At serial no.
59 of the
seniority list
28.10. 1971
Secti on
Oficer

G ade |

DOB

1.11.48

30. 10. 1976

AE on Ad hoc
basi s
20.9.1985

AE on regul ar
basi s on
recommendat i
on of DPC

Retr ospective
regul ari zati on
fromvide order
dated 23.1.1992
in CR No.
2372 of 1990
No order as to
retrospective
seniority

Cover nmrent order
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regul ari zing the
services w.e.f.

30. 10. 1976 explicitly
i ndi cates seniority to
be determned |l ater.

17. There are four
by the Hi gh Court.
SL.

No.

Name of the

pr onot ee

Dat e of
appoi nt nent

Date of Ad hoc
appoi nt nent

Dat e of

regul ar/offici at
i ng

appoi nt nent

H gh Court

order by which
regul ari zed

Vi ol ati ons

1

R K.

Mobi sana

( Degree

hol der)
(Petitioner

in SLP(C)

No. 20724

of 2005)

At serial no.
64 in the
seniority list
25.7.1980
Section

Oficer

G ade |

(DOB

1. 3.56)
6.5.1983

AE on ad hoc
basi s

20.9.1985

AE on

of ficiating
basis on
reconmendat i

on of DPC

Ret r ospecti ve
regul ari zati on
w.e.f. 26.7.1983
under the
relevant R R

vi de order dated
3.3.2000 in
WP.(C) No. 188
of 2000

H gh Court
or der
specifically

pronot ees whose claimto seniority has been rejected
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states his
regul ari sation
shal | be counted
for the purpose
of retrial or
pensi onary
benefits and
seniority to be
det er m ned
according to
rul es.

Gover nnent

or der
regul ari zi ng the
services
explicitly
indicates it is for
retrial and
pensi onary
benefits.
Seniority to be
determ ned | ater

- Admttedly the

pronoti on was dehors
the RR s ; there was
no sel ection process
conducted by the DPC

- Becane eligible for
pronotion only after
three years fromthe
date of appoi nt nent
i.e. on 25.7.1983 but
was pronoted on ad
hoc basis on 6.5.1983,
much earlier to his
eligibility date

2.

M

Hemant aku
mar

(Degree

hol der)
(Petitioner
in SLP(CQ

No. 20725

of 2005) At
seri al

number 45

in seniority
list
25.7.1980
Section

O ficer

G ade |

(DOB

1.3.53)
26.7.1983
AE on ad hoc
basi s
20. 09. 1985
AE on regul ar
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basis on
reconmendat i
on of DPC

- Admittedly the
promoti on was dehors
the R R s.; there was
no sel ection process
conducted by the DPC
3.

Th.

Shant i kurma

r Singh

(Degree

hol der)

25.7.1980

Section

Oficer

G ade |

6.5.1983

A E. on Ad

hoc basis

-Admttedly the
pronoti on was dehors
the RR's; there was no
sel ection process
conducted by the DPC

- Becane eligible for
pronotion only after
three years fromthe
date of appoi nt nent
i.e. on 25.7.1983 but
was pronoted on ad
hoc basis on 6.5.1983,
much earlier to his
eligibility date

4.

Mongj am

Budhi

Si ngh

(Di pl o

Hol der)

14.11. 1969

Section

Oficer

G ade |

25.2.1981

A E. on Ad

hoc basi s

- Admttedly the
pronoti on was dehors
the R R 's; there was no
sel ection process
conducted by the DPC

18. Qut of the aforenentioned four persons, only R K. Mbisana and N

Hemant akurmar bot h of whom are degree hol ders are before us,
Shant i kumar Si ngh and Mongj am Budh
| eave petition.

two pronotees nanely Th.

have not filed any specia

but the other
Si ngh
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19. Submi ssions of the aforenmentioned two appel |l ants whose wit
petitions have been dism ssed and the ot her pronoptee respondents before us
are as under

(i) They havi ng been pronoted agai nst vacancies arising in the year 1985
in the pronotee quota and their services having been regularized with
retrospective effect and not by way of stop gap enploynent, their

seniority should be considered in the Iight of the proposition \021B\022
contained in the judgnment of this Court in Direct Recruit Cass |

Engi neering O ficers\022 Association Vs. State of Miharashtra and

Gt hers [(1990) 2 SCC 715].

(ii) The recruitnent rul es having not contained any prohibition on grant of
regul arisation with retrospective effect and in any event the sane
being permissible inter-alia, in terns of the decision of this Court in
Suraj Prakash Gupta and Others Vs. State of J& and Ot hers [(2000)

7 SCC 561] , the first judgment-of the H gh Court should not be
interfered therewith. ~ The pronotees were therefore, entitled to
seniority with effect from26.7.1983 i.e. fromthe date from which
their services were regularized with retrospective effect by orders
passed in-their favour by the Gauhati- H gh Court, |nphal Bench from
time to time.

(iii) So far as the second judgnent of the Gauhati Hi gh Court is
concerned, the sane does not |ay down the correct |aw being contrary

to and inconsistent with the principles |aid down by this Court in
Direct Recruit (supra), State of West Bengal Vs. Aghore Nath Dey
[(1993) 3 SCC 371] and Suraj Prakash (supra).

(iv) The | earned Singl e Judge, in any event, having directed exam nation
of the matter by a fact finding body upon proper application of m nd

and determ nation of seniority having regard to the decisions of this
Court, the sane deserves to be affirmed.

20. M. L.N Rao, |earned counsel appearing on behalf of the direct
recruits, on the other hand, woul'd submit that the pronotees were not

entitled to seniority fromthe date of their ad hoc pronotion for the foll ow ng
reasons;

(i) Ad hoc pronptions were found to have been nade in violation of the
Recrui t nent Rul es.

(ii) The procedure prescribed for grant of regular pronotion had not been
fol | oned.

(i) Some of the pronptees did not fulfil the requisite eligibility criteria
prescribed by the rules.

(iv) The orders passed by the High Court directing regularisation with
retrospective effect did not confer on them any consequentia

seniority.

(v) Sone judgnent of the Hi gh Court giving consequential seniority were
reviewed in favour of the direct recruits.

(vi) There is no rule which enables the Governnent to give seniority with

retrospective effect to the pronotees.

(vii) The Direct Recruits cannot be found fault with for non questioning of
the orders of regularization in favour of the pronotees as they, in

stricto sensu, did not have the |ocus standi therefor, wuntil 'the decision

to confer consequential seniority which adversely affected their rights

was taken by the conpetent authority.

(viii) Al Hgh Court orders granting regularization were silent on seniority.
(ix) The consequent orders of the Government regularizing the services
specifically stated that the seniority shall be determined later. This

order was not chall enged by the pronotees.

(x) In three cases where the Hi gh Court granted seniority, review
petitions were filed by the Direct recruits and the order was nodified
stating that the seniority will be determ ned according to rules and as

these revi ew orders have becone final, any sub m ssion nade
contrary thereto should not be pernmitted to be raised.
(xi) Had there been any mention of seniority in any of the H gh Court
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orders referred to in the judgnent of the Division Bench, the Direct
recruits could have chal |l enged t he sane.

(xii) Their exists no rule which enabled the Governnent to grant seniority
with retrospective effect.

21. These matters clearly denonstrate as to how conmplications arise in the
matter of determ nation of inter se seniority because of absence of specific
rules made in this behal f.

22. W may, however, at the outset notice that neeting of the
Departmental Pronmotion Committee had not been convened in terms of the
extant rules.

23. We have noticed hereinbefore that there are various recruitment Rul es
which are applicable inrespect of recruitnent or the pronotions. W wll
take a brief survey of the said Rules which may be held to be applicable as
orders of pronotion have been passed on various days.

24. Under the Recruitment Rules, 1969, the method of recruitnent
prescribed for the post of A E is:

\023--50 % by direct recruitment fromthe open narket and

--50 % by pronotion from anongst the Section Oficers

(Givil) who had rendered 2 years of regular service in the

grade after appointment on regular basis in case of

Degree holders and 5 years service in grade after

appoi ntnent on regul ar-basis in cases of Diplom

hol ders.\ 024

25. Under the Recruitment Rules, 1975 the method of recruitnent
prescribed is:

\ 023-40% of the overall sanctioned strength by direct

recruitment.

-60% of the overall sanctioned strength by pronotion

This is to be filled up in the sub-quota as under

(1) 50% sub- quota by sel ection from anongst the 3
years course Di pl oma hol der

(CGivil/Mechanical) with 8 years regul ar service

as S.O Gade 1 or a post declared by the

CGovernment to be equival ent post.

(ii) 40% sub- quot a by sel ection from anmpongst the
graduat e Engi neer (Civil/Mechanical) who have
rendered 3 years regular service as S. O G ade

or in a post declared by the Governnment to be
equi val ent .

(i) 10% sub- quota by sel ecti on from anongst. non
Graduate, non Diploma S.O Gade | who has
rendered 12 years continuous regul ar service.\024

26. Under the Recruitment Rules, 1984, the method of recruitnent
prescribed is;

\023-40% by Direct recruitnent fromthe open market.

-60% by pronotion which is to be filled up under the follow ng

sub quot a:

i) 50% by sel ecti on from anongst the Engi neeri ng Degree
hol ders who have rendered a m ni mum of 3 years regul ar
service as S.0O Gade | as equival ent Post.

Provided that is sufficient nunmber of Degree holders are
not avail abl e, the vacancies may be filled up by D pl ona
hol ders with 8 years regular service as S.O G ade-|
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i) 50% by sel ecti on from anongst the Engi neering Diploma
Hol ders of 3 years course with 8 years regul ar service as
S.0O Gade | or non Degree/non Diploma holders with 15

years outstanding record as S.O Gade |.

27. However, admittedly there does not exist any rule for determ nation of
inter se seniority.

They were governed by sone office nmenoranduns. An Ofice
Menor andum was i ssued on 22.12.1959 providing for general principles for
determ nation of seniority in the general services wherein inter alia it was
st at ed;
\0235. Prompotees: (i) The relative seniority of persons
pronoted to the various grades shall be determned in the
order of their selection for such pronotions;

Provi ded that where persons recruited initially on
tenmporary basis are confirned subsequently in an order
different fromthe order of merit indicated at the tinme of
their pronotion, seniority shall followthe order of
confirmation and not the original order of nerit.

(ii) \here pronotion to a grade are nmade from nore

than one grade the eligible persons shall be arranged in
separate lists in the order of their relative seniority in
their respective grades. Thereafter, the Departnenta
Pronmoti on Committee shall select the persons for

pronmotion fromeach |list upon the prescribed quota and
arrange all the candidates selected fromdifferent lists in a
consol i dated order of nmerit which will deternine the
seniority of the persons on pronotion to the higher grade.

Note: |If separate quotas for pronotion have not already
been prescribed in relevant recruitnment rules, the

M ni stries/Departnments may do so now, in-consultation
with the Conmi ssion wherever necessary.

6. Relative Seniority of Direct:  Recruits and pronotees.
The relative seniority of direct recruits and of pronotees
shal | be determ ned according to the rotation of vacancies
bet ween direct recruits and pronotees which shall be

based on the quotas of vacancies reserved for direct
recruitment and promotion respectively in the

Recrui tment Rul es.\ 024

28. The | egal principles governing determination of inter se seniority is no
| onger res-integra. The question came up for consideration before a
Constitution Bench of this Court in the Direct recruit (supra) wherein the
following criteria were |aid down;

\023(A) Once an incunbent is appointed to a post according

to rule, his seniority has to be counted fromthe date of

hi s appoi ntment and not according to the date of his

confirmation.

The corollary of the above rule is that where the initial
appoi ntnent is only ad hoc and not according to rules
and nade as a stop-gap arrangenent, the officiation in
such post cannot be taken into account for considering
the seniority.

(B) If the initial appointnment is not nmade by follow ng
the procedure | aid down by the rules but the appointee
continues in the post uninterruptedly till the
regul ari sation of his service in accordance with the rul es,
the period of officiating service will be counted.
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(C Wen appointnents are made from nore than one

source, it is pernissible to fix the ratio for recruitnent
fromthe different sources, and if rules are franmed in this
regard they must ordinarily be followed strictly.

(D If it becones inpossible to adhere to the existing
guota rule, it should be substituted by an appropriate rule
to nmeet the needs of the situation. In case, however, the
gquota rule is not followed continuously for a nunber of
years because it was inpossible to do so the inference is
irresistible that the quota rule had broken down.

(F) Were the rules permit the authorities to relax the
provisions relating to the quota, ordinarily a presunption
shoul d be raised that there was such rel axati on when

there is a deviation fromthe quota rule.

(H If the quota rule is prescribed by an executive
i nstructi'on, and is not foll owed continuously for a
nunber of years, the inference is that the executive
i nstruction has ceased to renain operative.\024

29. Inter se seniority between the parties keeping in view the peculiar fact
situation obtaining herein is required to be considered. Bef ore applying the
principles laid dowmn therein to the fact of this case, we may notice a few

ot her decisions of this Court.

30. In Suraj Prakash Gupta Vs State of J& K & O's. [(2000) 7 SCC 561],

the Rul e which was applicable therein was as under: -

\02353. Then comnes the rule of \023seniority\024. Seniority is to

be determ ned by the \023date of first appointment\024 to such

service, class or category or grade. It reads as follows:

\02324. Seniority \026 (1) The seniority of a person who
is subject to these Rules has reference to the service,
class, category and grade with reference to which the
guestion has arisen. Such seniority shall be
determ ned by the date of first appointnment to such
service, class, category or grade, as the case may be.

Note 1. V026

Interpretation \026 The words \021date of first appointnent\022
occurring in the above Rule will nean the date of first

subst anti ve appoi ntnent, neaning thereby the date of

per manent appoi ntrment or the date of first

appoi nt nent on probation on a clear vacancy,

confirmation in the latter case being subject tol good

wor k and conduct and/or passing of any exam nation

or exam nations and/or tests:

Provided that the inter se seniority of two or nore
persons appointed to the same service, class, category
or grade simultaneously, will, notw thstanding the fact
that they may assunme the duties of their appointnents
on different dates by reason of being posted to
different stations, be deternined:

(a) in the case of those pronoted by their relative
seniority in the | ower service, class, category or grade;

(b) in the case of those recruited direct (except
those who do not join their duties when vacancies are
offered to them) according to the positions attained by
and assigned to themin order of nerit at the tine of
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ability and physical fitness etc., in case no such

exam nation is held for the purpose of maki ng sel ections;

(c) as between those pronoted and recruited direct,
by the order in which appointnents have to be all ocated
for pronotion and direct recruitment as prescribed by the
Rul es.

Note. - * * *

It has to be noticed that the interpretation clause bel ow
Rule 24 is very w de and under that provision, seniority
of a pronotee depends on the date of the comrencenent

of probation on a clear vacancy. Probation can be
conmenced in the case of a person pronoted or recruited
by transfer fromthe date of existence of a clear vacancy
in the pronotee/transfer quota and dependi ng upon his
eligibility, suitability based on ACRs.\024

Having regard to the said Rule in nmind this Court surveyed the
precedents one way or the other to hold;
\02371. The direct recruits have strongly relied upon the
decision in V. Sreenivasa Reddy v. Govt. of A P. 12 But
this decision cannot be of any help to them In that case
Rule 10 and Rule 23 of the Andhra Pradesh State and
Subordi nate Service Rules were referred to. |t was
poi nted that the pronotees\022 tenporary service under
Rule 10 (i.e. service rendered in a post to which the
of ficer was not appointed according to rules), could not
be counted on facts, because there was no order of
retrospective regularisation. In fact, this Court accepted
that if regularised under Rule 23 of the A P. Rules, the
temporary appoi ntees coul d have been regul ari sed from
an anterior date. (This Court then referred to certain
rulings which said that direct recruits could not count
ad hoc service rendered by them before their regul ar
sel ection.) On facts, this Court held that the
CGovernment had rel axed the Rule regarding PSC
consul tation but had placed the pronotees bel ow the
direct recruits and this need not be interfered with. This
case far fromsupporting the direct recruits, supports the
pr onot ees. \ 024

Hol di ng that decision of K Siva Reddy Vs. State of A P. [(1988)
Supp. SCC 225] and Ramendra Singh Vs. Jagdi sh Prasad [ 1984 Supp SCC
142] were not applicable to the fact of that case it was opined;
\ 02375. These rulings cannot be applied to the case of the
pronotees. In fact the principle laid dowmn in these cases
is consistent with the principles in service jurisprudence
so far as the ad hoc service rendered by direct recruits
before the date of their regular selection is concerned.
Their service counts only fromthe date of regul ar
appoi nt nent according to rules and any ad hoc/ st opgap
service rendered before regul ar sel ecti on cannot count
for seniority.\024

31. The Court in paragraph 77 of the judgnment noticed the decisions

where prompotees were held to be not entitled to seek regul arisation of ad hoc
services in certain situations. The Court summarized its finding in
paragraph 79 in the follow ng ternmns;

\02379. Summari sing the position, we therefore hold that the

ad hoc/ stopgap service of the pronotees cannot be

treated as non est nerely because PSC was not consulted
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in respect of continuance of the ad hoc/stopgap service
beyond six nmonths. Such service is capable of being
regul ari sed under Rule 23 of the J& (CCA) Rul es, 1956
and rectified with retrospective effect fromthe date of
occurrence of a clear vacancy in the pronotion quota,
subject to eligibility, fitness and other rel evant factors.
There is no \023rota\ 024 rul e applicable. The \023quota\024 rul e has
not broken down. Excess pronotees occupying direct
recruitment posts have to be pushed down and adjusted in
| ater vacancies within their quota, after due
regul ari sati on. Such service outside the pronotee quota
cannot count for seniority. Service of the pronotees
which is regularised with retrospective effect fromthe
date of vacancies within the quota counts for seniority.
However, any part of such ad hoc/stopgap or even
regul ar service rendered while occupying the direct
recruitnment quota cannot be counted. Seniority of the
pronptees or transferees is to be fixed as per quota and
fromthe date of commencenent of probation/regul ar
appoi nt nent as stated above. Seniority of direct recruits
is fromthe date of substantive appointnent. Seniority has
to be worked out between direct recruits and pronotees
for each year. W decide Point 3 accordingly.

Point 4
Direct recruits cannot clai mappoi ntnent from date of
vacancy in quota before their selection\024

32. In MK Shanmugam and Anr. Vs. Union of India & Os. [(2000) 4
SCC 476], direct recruitment and-ad hoc appoi ntment was di stingui shed
stating

\023...I1f the ad hoc selectionis followed by regular

selection, then the benefit of ad hoc service'is not
adnmi ssible if ad hoc appointnent is in violation of ‘the
rules. If the ad hoc appoi ntnent has been nmade as a
stopgap arrangenment and where there was a procedura
irregularity in maki ng appoi ntnents according to rules
and that irregularity was subsequently rectified, the
principle to be applied in that case was stated once
again. There is difficulty in the way of the appellants to
fight out their case for seniority should be reckoned by
reason of the length of the service whether ad hoc or
ot herwi se i nasmuch as they had not been recruited
regularly. As stated earlier, the appellants were
regularly found fit for pronotion only in the year 1977
and if that period is reckoned their cases coul dnot be
consi dered as found by the Tribunal .\024

It was furthernore observed,;

\023It is only in those cases where initially they had been
recruited even though they have been appoi nted ad hoc

the recruitnent was subject to the sane process as'it had
been done in the case of regular appointnment and that the
same was not a stopgap arrangenent. That is not the
position in the present cases at all. Therefore, we are of
the view that the conclusions reached by the Tribuna

appear to us to be correct and call for no interference.
However, we nmke it clear, as noticed earlier, that while
amendi ng the Rules of Recruitnment in 1984 all those who

are already in service will be borne in mind in adjusting
the seniority anongst the pronotees inter se and suitable
adj ustrents could be nmade and so far as the direct

recruits are concerned, their cases will go by their quota
rule and the view taken by the Tribunal in this regard
cannot be taken exception of.\024
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33. Suraj Prakash Qupta (supra) has been distinguished by this Court in
Swapan Kumar Pal and Qthers Vs. Sanitabhar Chakraborty and Qthers
[ (2001) 5 SCC 581] stating;

\0238. ...The next case relied upon by M.Rao is the case of
Suraj Prakash CGupta v. State of J&K. In the aforesaid
case, on consideration of the relevant rules governing the
service conditions of the Assistant Engineers of the

Jammu and Kashmir Governnent, the Court had

observed that ad hoc or tenporary service of a person

appoi nted by transfer as an Assistant Engi neer or by
promoti on as an Assistant Executive Engi neer can be
regul ari zed through the Public Service Conm ssion and
Departnmental Pronption Cormittee froman anterior

date in a clear vacancy in his quota, if he is eligible and
found suitable for suchtransfer or pronotion, as the case
may be, and his seniority will count fromthat date. The

af oresai d concl usi on was drawn because of the

provi sions of Rule 23 and Rule 15 of the Jammu and

Kashm r Rul es but in the case in hand, there is no
provi si on, whi ch has been brought to our notice, which
enabl es the appointing authority to regularise a

promoti on froman anterior date, though the suitability

test is held at a later date. In the absence of any such
provision in the Rul'es in question, the ratio of the

af oresai d decision; oninterpretation of the relevant rules

of the Jammu and Kashmir Engi neering Rules will have
no application. (enphasi s suppli ed)
34. To the simlar effect isthe decision of this Court in Ml. Israil and

QO hers Vs. State of WB. and Others [2002) 2 SCC 306], noticing Suraj
Prakash Gupta (supra) and Shanmugam (Supra) wherein it was opined that

those deci sions were rendered having regard to the peculiar rules which were
governing the service conditions of the enpl oyees;

35. We may furthernmore notice that this Court in D.N. Agrawal and Anr.
Vs. State of Madhya Pradesh and Others [(1990) 2 SCC 553] has
categorically held that ad hoc pronotion w thout foll ow ng the Recruitnent
Rules would not lead to any right for conputation of 'seniority.

36. In Santosh Kumar Vs. G R Chawia [(2003) 10 SCC 513], thi.s Court
opi ned

\02317. It was contended by the | earned counsel for the
appel lants that in view of Rule 4, the appellants are
required to be regularised first and thereafter, newy
appointed direct recruits are required to be

appoi nted/ confirmed. This contention has no force: This
contention has to be negatived in view of the specific
finding by the High Court that direct recruits were

appoi nted either on 16-9-1982/17-9-1982 and the

services of the appellants were regul arised only on 22-9-
1982.\024

37. Applying the principles of the aforenenti oned decisions to the facts of
this case, we are of the opinion that although in terns of the office
menorandum no retrospective effect could be given to the order of
regul ari sati on passed in favour of the pronotees, as in absence of any
seniority rules operating in the field, the State was required to evolve a

policy. It for its own reason did not do so.
38. The of fi ce nenorandum of 1959 was applicable in a case of this
nature. |In sone of the cases, pronotion m ght have been given w thout

following the rules. Wen pronpotion is given only in the exigency of
situation without followi ng the Rules, the period cannot be counted towards
seniority.

39. If they had been given regularisation with retrospective effect, the
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sane by itself may not be a ground to apply the said order ipso facto for
determning the inter se seniority. Seniority although is not a fundanenta
right but a civil right. Such a right of the direct recruits could not have been
taken away wi thout affording an opportunity of hearing to them

40. It was obligatory on the part of the official respondents to take into
consi deration that the retrospective regularization could be granted only

when there exists such a rule. If rules were not followed at the tinme of grant
of pronotion, question of grant of regularization with retrospective effect
woul d not arise. Retrospective regularization whether in ternms of the
directions of the Hi gh Court or otherw se, thus, although could confer other
service benefits to the officer concerned, but the sane cannot be held to be
of any assistance for reckoning seniority with retrospective effect.

41. It was for the DPC to recomend in regard thereto.

42. In sonme of the cases, evidently the procedure has not been foll owed.
Therefore, the questionof their acquiring seniority over the direct recruits
does not ari se.

43. The matter, therefore, requires a closure scrutiny by the State itself.
As the function relating to determnation of inter se seniority is that of the
State, we do not approve constitution of a conmttee, as has been proposed

by the learned Single Judge. It would, however, be open to the State to do
so, if it -so desires. The conmpetent authority of the State is, therefore,
directed to deternmine the inter se seniority of the parties in view of the
princi pl es enunci at ed-hereinbefore and apply the same to the fact of each
case. Such an exercise should be conpleted within a period of three nonths.
These appeal s are, 'therefore, disposed of with the aforenentioned

observations and directions with no order as to costs.




