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This is an appeal by special |eave against the judgnment
and order passed by the Tani| Nadu Admi nistrative Tribuna
in OA No. 2587 of 1990.

Sone compl aints of corruption and other acts of
m sconduct by the respondent, during the period fromb5.6.85
to 15.6.86, while serving as a (Superintendent of ' Palice,
were received by the Directorate of Vigilance and  Anti-
Corruption, Madras. The. Directorate investigated those
conplaints and reported its findings to the Tam | Nadu
CGovernment. The Government after examining the records
submitted to it by the Directorate decided to refer those

cases to the Tribunal for Di sciplinary Pr oceedi ngs
(hereinafter referred to as ’'the Disciplinary Tribunal’)
constituted under Rule 3 of Taml Nadu  Civil Services

(Di sciplinary Proceedi ngs Tribunal) Rules, 1955 (hereinafter
referred to as 'the Disciplinary Proceedings Rules’) for
enquiring into those cases. The Tribunal framed three
Char ges on 21.11.89 and communicated the same to the
respondent. Thereupon, the respondent approached the Tam |
Nadu Admi nistrative Tribunal (hereinafter referred to as
"the Tribunal’) challenging the charge neno franed agai nst
himon the grounds of delay, vagueness and breach of the
requirements of Rule 17 of the Tam | Nadu Civil Services
(Cassification, Control and Appeal) Rules (hereinafter
referred to as '"the Civil Service Rules’). The grounds of
del ay and vagueness were not considered as sufficient by the
Tri bunal for quashing the charges but it was of the view
that the charges were required to be formulated by the
Disciplinary Authority as required by Rule 17 of the G vi

Service Rules after applying its mind to the record of the
case and after recording the tentative decision to inpose
any of the penalties specifiedin Items (iv), (vi), (vii)
and (viii) of the Rule 8 of the Gvil Service Rules before
referring the cases to the Tribunal for the purpose of
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holding an inquiry and as this was not done, the charges
deserved to be quashed. The reasons given by the Tribuna
for taking this view are as under

"W would consider that the
substantive provisions of Rule 17
of the Tam| Nadu Civil Services
(dassification, Contr ol and
Appeal) Rules in regard to the
functions and power s of t he
di sciplinary authority cannot. be
taken away from such authority by
the Tam| Nadu Civil Servi ces
(Di sciplinary Proceedi ngs Tribunal)
Rul es, 1955, which relate only to
the enquiry which is only a
conponent of the proceedi ngs under
Rule 17 of the Tam | Nadu Givi
Services (Cassification, Contro
and Appeal) rules as we.  have
enphasized in our decision in OA
Nos. 712 ~and 713 of 1990 dated
26.2.1991 wherein we have held as
bel ow.

Rul e 17 (b)(1) therefore
requires that /(1) there should be a
deci si on t hat t he facts and
ci rcunst ances di scl osed and the
evi dence in support t her eof
constituting the basis for~ the
charge would justify one of the
penalties specified therein if the
charges are established after the
enquiry into which the delinquent
of ficer woul d have t he
opportunities as prescribed to put
forward his def ense (2) with
ref erence to t he facts and
ci rcunst ances di scl osed and the
evi dence, the charge or charges
shoul d be fornul ated to be
conmuni cated to the person charged
with a statenent of allegations on
whi ch these charges are based and
ot her ci rcumnst ances whi ch is
pr oposed to be t aken into
consi deration. (3) Consideration of
the witten statement of defense
and a decision in regard to ora
enquiry in the light of the witten
statenment of defense, the request
of the delinquent officer for an
oral enquiry or ot herw se,
Consi deration of the evidence in
support of each charge to decide
whet her oral evidence is necessary
if the delinquent has not asked for
such enquiry. (4) the contract of
the enquiry and the preparation of
the report of the enquiry. The
enquiry can be conducted by the
di sciplinary authority or by any
authority designated by him None
of these can be delegated except
the functions of t he i nquiry
Oficer.. Wiether action should be
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initiated under Rule 17 (b) (1) or
under Rule 17 (a) of TNCS (CCA)
Rules is a decision which the
di sciplinary authority alone can
take. That deci sion cannot be taken
by any | ower authority enmpowered to
i npose the penalties Specified in
Rule 17 (a); it such | ower
aut hority initiates actions
proceeds with the el aborate enquiry
as required under Rule 17 (b) (4.).
and thereafter the disciplinary
authority is of the viewthat the
charges do not call for such
proceedi ngs, the entire proceedings
woul d becone superflous and the
del i nquent would have been put to
del'ay and inconveni ence which woul d
have been avoi ded if t he
proceedi ngs -~ had been  conpl et est
under Joule 17 (a). ~The tinme —and
effort c,, t he part of t he
department could also have teen
saved. Therefore, at this stage of
fornul ati on of char ges on
conpl etion of the investigation
into the allegations, inputations,
default or m sconduct a view hasto
be taken in. the light -of" the
results of t he i nvestigation
whet her action under Rule 17 (b) is
called for and only thereafter
procedure as under that rule can be
i nvoked.

Furt her deci si ons i'nvol ved
viz., whether an oral enquiry is
needed which has to be taken after
considering the witten statenent
of defence and the nature of - the
charges and evidence in a case in
whi ch the delinquent does not ask
for oral enquiry, is again decision
which can be taken only by the
di sciplinary authority because it
involves a finding whether the
charges as fornmul ated have to be
enquired into in the |Ilight of the
witten statenent of defence, and
if the charges are supported by
docunentary evidence whet her an

oral enquiry is necessary, a
decision: may be possible at that
stare and wi t hout such
consi deration, an or al enquiry

could not be proceeded with as a
normal routine wthout a specific
deci si on.

After referring to the
observation of the Supreme Court in
S.L.P. 2725/88 dated the 11.3.1988
(AIR 1988 SC 1000) we have held
that the "the principle enunciated
here is that the decision of the
disciplinary authority has to be
hi s per sonal deci si on after
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consi deration of all the relevant

facts and ci rcumnst ances and

evi dence on record and t he

representation of the delinquent

officer. This principle shoul d

extend to the entire Casses of

di sciplinary action commencing from

t he state of formul ation of

charges. As already pointed out in

par agraph 4 of t he deci si ons

i nvol ved are f or Per sona

consi deration by able disciplinary

authority and cannot be del egat ed.

Any decision in the Course O the

disciplinary action has to be that

of the disciplinary authority."

The tribunal, ~ therefore, -~ quashed the Charges dated
21.11.89 and directed the Governnent to re-exam ne the case
in the light of the observations made by it in its order and
if it thereafter considers it necessary to pursue the natter
further then to fornmulate the charges, get the witten
statenment of defense, to examne the case in the light of
the witten statenent, Consider the docunmentary evidence and
the nature of oral = evidence available "in support of the
charges and to decide whether the cases are still to be
referred to the Disciplinary Tribunal

The appellant. is challenging the view taken by the
Tribunal as wholly wong. It was subnmitted by the |earned
counsel for the appellant that the Tribunal has m sconstrued
the Givil Service Rules - and the Disciplinary Proceedings
Rul es and thus msdirected itself as regards the correct
| egal position.. He submitted that it is incorrect to say
that Rule 17. of the Cvil Service Rules is a substantive
provision whereas Rule 8 (a) (i) of the Disciplinary
Proceedings Rules is a procedural ~rule and that tale
Di sci plinary Pr oceedi ngs Rul es cannot af f ect the
applicability of Rule 17 of the  Cvil Service Rules. He
further subnitted that once it is found by the Governnent
that it is a case in respect of the mtters involving
Corruption and it decides to proceed departnentally against
the CGovernment servant then the said case has to be referred
to the Disciplinary Tribunal and in such a case the
procedure prescribed by the Disciplinary proceedi ngs Rul es
is required to be followed and not the procedure prescribed
by the Gvil Service Rules.

W find considerable substance in the contentions
rai sed on behalf of the appellant. The Madras Civil Services
(A assification, Control and Appeal) Rules now known as
Tam | Nadu Civil Services (Cassification, Control and
Appeal ) rul es have been framed by the Governnent in exercise
of the powers conferred by the proviso to Article 309 of the
Constitution of India. They cane into force on and fromthe
1st January, 1955. So also the Madras Civil Services
(Di sciplinary Proceedings Tribunal) Rules, 1955 now known as
Tam |  Nadu Cvil Servi ces (Di sciplinary Pr oceedi ngs
Tribunal) Rules, 1955 have been framed by the Governnent in
exercise of the powers conferred by the proviso to Article
309 of the Constitution of India. They also canme into force
on the 1st January, 1955. Rule 2 of the Civil Service Rules
provides that they shall apply to every nenber of the G vi
Service of the State and to every person holding a civi
post under the State except to the extent otherw se
expressly provided :- (i) by or under any lair for the tine
being in force or in any rule, (ii) in respect of any such
menber by contract or agreenment subsisting between such
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menber or person and the Governnent. Part |1l of the Civi
Service Rules nakes provision for Discipline-Penalties. The
Rul es contained in that Part have specified the penalties
whi ch can be inposed, the authorities which can inpose those
penalties and Rul e 17 provides the procedure which has to be
foll owed before any of the penalties can be inposed. If it
is proposed to inmpose a nminor penalty then the procedure
prescribed in Rule 17 (a) has to be followed, but where it
is proposed to inmpose a najor penalty, i.e., any of the
penalties specified in Itenms (iv), (vi), (vii) and (viii) of
Rule 8, then the procedure contained in Rule '7 (b) has to
be followed. Like the Cvil Service Rules, the Disciplinary
Proceedings Rules apply to all the officer under the Rul e-
maki ng Control of the State Government. Rule 2 thereof
defines corruption by stating that it shall have the sane
meani ng as crimnal msconduct by a public servant wunder
Section 5(1) of the Prevention of Corruption Act. Rule 3
provides for constitution of "Tribunals for Disciplinary
Proceedi ngs . ~ Each-such Tribunal has to consist of one
person only who shall be ajudicial officer of the rank of
District and cessions Judge. The Di'sciplinary Tribunal has
to enquire into such cases as may be referred to the
Tri bunal and clause (a) of Sub-rule (1) thereof reads as
under

"Cases rel ating to Gover nirent

servants ona nonthly salary of

Rs. 200/ - and | above in respect of

matters involving corruption the

Part of such government servants in

the discharge of their officia

duties."

Rule 5 inter alia provides that in every case referred
toin clause (a) of sub-rule (1) and sub-"rule (2) of rule
4, on conpletion of investigation, the Directorate of
Vigilance and Anti-Corruption _or any other Branch of the
police or other departmental  authority concerned, shal
forward to the Government all the records of the /case. It
further provides that the Governnent shall, after exam ning
such records and after consulting the head of the departnment
concerned, if necessary, decide whether the case shall be
tried in a Court of Law or by the Tribunal. It is then
provided that if the Government deci de that the case shal
be tried by the Tribunal, they shall send the recordsto the
Tribunal. Rule 8 which is an inportant rule for the purpose
of this appeal, provides the procedure to be followed in
conducting the enquiries soon after receiving the records of
such cases fromthe Government. The wmaterial part of that
rul e reads as under :

"8(a)(i) Notw thstanding anything

contained in rule 17 of the Madras

civil Servi ces (Cassification

Control and Appeal) rules, the
fol l owi ng procedure shal | be
adopt ed by the Tri bunal in

conducting enquiries in cases of
corruption and also in cases of
corruption conbined with ot her
charges as soon as the records
rel ating to al | egati on of
corruption or of corruption
conbi ned with ot her charges agai nst
a Covernment servant are received

t he tribunal shal | frane
appropriate charges, conmuni cat e
themto the person charged together
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with list of witnesses likely to be

examned in respect of each of the

charges and wth information as to

the date and place of enquiry
Clause (d) of the said rule provides that the provisions of
the Madras Civil Services (Cdassification, control and
Appeal ) rules shall apply - (i) in regard to the procedure
to be followed in cases other than those of corruption; and
(ii) in regard to any other matter for which no specific
provision has been made in the Disciplinary Proceedings
Rul es. Under Rule 9 the Tribunal has to send its finding and
recomendations to the Government together with its opinion
after the enquiry is conpleted. Rule 10 provides the
procedure to be adopted inregard to the passing of fina
orders in cases enqui red into by t he Tri buna
notwi t hstanding anything contained in the Madras G vi
Services (O assification, Control and Appeal) Rules. Rule 11
requires that ~the advice of the Tribunal should ordinarily
be accepted. In-a case where the Government decides to
di sagree with the recommendati ons of ‘the Tribunal, it has to
refer back the case to the ~Tribunal and it can take the
final decision only after ~taking into Consideration the
remarks of the Tribunal

A conparison of the Cvil Service Rul es and
Disciplinary Proceedings Rules clearly reveals that the
Cvil Service Rules are general rules applicable in all type
of cases whereas the Disciplinary Proceedings Rules are
special rules applicable in cases of corruption by
Government servants and-in respect of all those disciplinary
cases in which the Governnent proposes to revise the
original orders passed on the charges of corruption. As both
the rules have been franmed in exercise of powers conferred
on the Government by Article 309 of the Constitution of
India they have equal force of law. Therefore, the Tribuna
was not right in holding that Rule 8 of the Disciplinary
Proceedings Rules being a procedural Rule nust give way to
Rule 17(b) of the Civil Service Rules which is a substantive
provision in regard to the functions and powers of the
disciplinary authority. The tribunal failed to appreciate
that Rule 17(b) of the GCvil Service Rules is also a
procedural provision and not a substantive provision as
regards the powers of the disciplinary authority. Rule 17
does not deal with the powers of the disciplinary authority
to punish a delinquent Governnent servant, but only provides
the procedure to be followed in a case where it is proposed
to impose a penalty on such Governnent servant. The Tribuna
has clearly misconstrued the nature and scope of Rule 7 of
the Gvil Service Rules.

That becones all the nore apparent fromthe fact that
the Tribunal has failed to consider the effect of “Rule 2 of
t he Cvil Service Rules. the said rule provides that the
Cvil Service Rules shall not apply to the extent it is
ot herwi se expressly provided by or under any law for the
time being in force or in any rule. Therefore, if we find
any rule in any other rules which excludes operation of any

rule of the Cvil Service Pules then the said rule wll
prevail over the Corresponding rule in the Gvil Service
Rules. Rule 8 of the Disciplinary Proceedings Rules, in

clear terms, excludes the operation of Rule 17 while
conducting inquiries in cases of corruption and also in
cases of corruption conbined wth other charges. The words
Not wi t hst andi ng anyt hi ng cont ai ned in Rul e 17 are
categorical and very clearly disclose the intention of the
Rul e- maki ng authority that while conducting inquiries in
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cases of corruption and also in cases of corruption conbined
with other charges the procedure prescribed in Rule 8 has to
be followed and not the procedure prescribed in Rule 17 of
the Cvil Service Rules. As stated earlier, the Disciplinary
Proceedi ngs Rules are special rules in the matter of hol ding
di sciplinary proceedings against Governnment servants in
cases of corruption. It was desired by the Governnent that
such cases should be enquired into by a special Tribuna
consisting of a judicial officer of the rank of district and
Sessions Judge. The findings and recomendations of the
Tri bunal ordinarily have to be accepted by the Governnent
and if it wants to take a different decision it has to
conply with the requirenents of Rule 11. Even in regard to
she passing of final Oders in cases enquired into by the
Tri bunal the species procedure contained in Rule 10 of the
Disciplinary Rules has to be followed, notwthstanding
anything containedin the Cvil Service Rules. Cause (d) of
Rule 8 ~of the Di'sciplinary Proceedi ngs Rul es al so makes the
position clear when it provides that the provisions of the
Cvil Service Rules shall apply in regard to the procedure
to be followed in cases other than those of corruption and
in regard to any other nmatter for which no specific
provision has been made in the Disciplinary Proceedings
Rul es.

As we are of / the view that this being a case of
corruption Rule 17 of the Cvil Service Rules did not apply,
it is not necessary to deal with the requirenents of Rule 17
and the question whether the view of the Tribunal in that
behal f is correct. W may, however, draw attention to the
decision of this Court  in Inspector General of Police vs.
Thavasi appan (1996 (2) SCC 145) wherein a simlar Rule in
Tam | Nadu Police Subordinate Service (Discipline and
Appeal ) Rules 1955 was considered. |In that case it has been
held that Rule 3(b) of the said Rules is a procedura
Provi sion and does not provide that the disciplinary
authority itself should frame a charge and if a charge metro
is prepared by any other authority then it has to be
regarded as invalid. As regards the decision of this Court
in Managurg Directors Utter Pradesh Warehousi ng Corporation
and Another Vs. Vinay Narayan Vai payes (1980 (2) SCR 773),
to which our attention was drawn, we fail to appreci ate how
the decision can be of any help to the respondents There is
no such principle of natural justice that before holding a
regul ar depart nent al enquiry the disciplinary authority
itself should hold a prelininary enquiry by first drawing up
a charge nmemo and then calling for the witten statenent of
def ence before taking a decision to hold a regular
departnental enquiry.

The view taken by the Tribunal in this case  being
wholly wong, we allow this appeal and set aside the
judgrment and order passed by the Tribunal in O A -No. 2587
of 1990, with result that it will be open to the appellant
to proceed further with the enquiry pursuant to the charge
meno dated 21.11.1989. No order as to costs.




