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The Judgrment of the Court was delivered by

ARUN KUVAR, J. This appeal is-directed against the judgnent of the High
Court dated 24th January, 1996 confirm ng the decree passed by the tria
court in a suit for recovery of nmoney filed by the respondent against the
appel l ant. By the inmpugned judgnment a decree for payment of Rs. 5,47,740
with interest at the rate of 18% per annumfromthe date of suit till
realisation was passed in favour of the respondent and agai nst the
appel | ant .

Briefly, the facts are : both the parties tothe suit are in inport-export
busi ness. The appel | ant obtained an inport-|licence of the value of Rs.

1, 98, 28,382 which was split into two |icences, one for Rs. 1,00, 00, 000
(Rupees One Crore) only and the other for Rs. 91, 28,382 (Rupees N nety One
| akhs twenty eight thousand three hundred eighty two) only. The licences
were issued on 16.1.1982. The parties entered into an agreenment on 15th
February, 1982 as per which the respondent purchased the |icences fromthe
appel l ant. Some of the relevant ternms of the agreenent are as under

1. JEPL guarantees a mininmum nmargin of 4% (four per cent) anounting to
Rs. 7,65,135.28 (Rupees Seven Lakhs Sixty Five Thousand One Hundred Thirty
Fi ve and Pai se twenty eight only) of the value of the licence for the
imports to be made under the said |icence. JEPL shall arrangeto pay the
full amount imrediately to GE. The said paynent will be nade to GE by neans
of an account payee Demand Draft payabl e at Bangal ore.

2. JEPL will act as the Letter of Authority holder of GE as allowed in
the inport Policy 1981-82.

3. JEPL will place the necessary indents on the overseas suppliers from
whom they wish to inport the goods after satisfying that goods are all owed
to be inmported under Para 186 of 1TC policy for 81-82, and subject to any
amendnment s announced by the Government fromtine to tine.

4. JEPL will open an irrevocable letter of credit with their own funds
through their own bankers in favour of the foreign suppliers and inform GE
accordingly. JEPL will make all financial arrangenments for the opening of
letter of credit and GE will not be in any way responsible for any
financial arrangenent regarding the said letter of credit established by
JEPL. 12. CGE hereby undertakes to give all necessary docunments and papers
for facilitating the operation of the licences for inport clearance and
delivery of the goods in question to sign claimpapers relating to

I nsurance claim shortage etc., and al so agree to pass on proceeds of
clains, shortage etc., if any received direct, with 72 hours of their
receipt.
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13. Subject to GE being paid the fixed nmargin described in Clause 1 of this
Agreenent, it is hereby agreed that this agreement is irrevocable and GE
will not enter into any other contract/ agreenent regarding the inport
licence which forms the subject matter of this agreenent.

16. It is hereby further agreed and understood that the profits/surplus, if
any arising out of this transaction will be exclusively of JEPLand that GE
wi Il not have any right or claimany amobunt therefromin excess of the
fixed margin described in clause 1 of this agreenent.

I n pursuance of the above agreenment, appellant issued requisite Letter of
Authority in favour of respondent. Respondent paid a sumof Rs. 7,65, 135.28
(Rupees Seven Lakh Sixty Five Thousand One Hundred Thirty Five and Pai se
twenty eight only) to appellant being 4% of the Iicence amount nentioned in
Clause (1) of the agreenent. The validity period of |icences was one year
Respondent was unabl e to utilise the Iicence during that period and
therefore, requested the appellant to seek revalidation of the |licence and
to sign necessary papers in this behalf. Accordingly appellant sought

reval idation of thelicence fromthe Licencing Authority. The validity of
the licence was extended for six nonths. The |icence ultimtely expired on
1st Cctober, 1983. During the validity period of the |icence respondent was
able to inport goods worth Rs. 54, 34,897.10 (Rupees Fifty Lakhs Thirty Four
Thousand Ei ght Hundred N nety Seven and Paise ten) only. By its letter

dat ed 25th COct ober, 71983, respondent requested appellant to sign an
application for second revalidation of the licence. Alongwith the said

| etter respondent sent sone papers with-a request to appellant to sign the
same for purposes of applying for revalidation. A proforna of the
application was sent because the application had to be on the letter-pad of
the appellant. The appellant replied to the said letter of the respondent
on I1th July, 1983 stating that they had di scussed the matter with the
Joint Chief Controller of Inports and Exports and they were infornmed that
Letter of Authority facility had been wi'thdrawn under the new Policy.
Appel |l ant was further advised that it-will not be in order for appellant to
approach the Chief Controller of-Inports-and Exports for any further
extension. In view of this appellant expressed regret in applying for
second revalidation. Respondent sent a letter dated 24th Novenber, 1983 in
reply to appellant’s letter of 7th Novenber 1983, disagreeing with the
stand of appellant. It was stated that the new Policy was relating to

di sconti nuance of Letter of Authority and it would not apply to old cases
where such letters had al ready been issued. The respondent accordingly
requested the appellant to apply for second revalidation of the Iicences.
In the alternative it was comunicated to the appellant that if they did
not wish to apply, they should refund the proportionate anbunt of nmargin
noney received by them already fromthe respondent. The respondent further
threatened to take recourse to | egal renedy against the appellant if the
appel lant failed to accede to either of their requests. The appell ant
responded to the above vide their letter dated 8th Decemnber, 1983,
Attention was drawn to the respondent’s failure to utilize |icences during
the validity period including the period of first revalidation of six

nont hs. The appellant further infornmed the respondent that they had against
approached the Joint Chief Controller of Inports and Exports, Bangal ore and
as per the discussion held with him second revalidation was not possible.
The respondent was requested to obtain a witten confirmation fromthe

Li cencing Authority on the question of second revalidation and based on the
witten confirmation, if available, the appellant pronised to consider
doi ng the needful. The respondent replied to the said letter of the
appel l ant vide their letter dated 26th Decenber, 1983. They enclosed with
their reply a copy of IPC circular No. 14/92 dated 3rd May, 1982 issued by
the O fice of Chief Controller of Inmports and Exports and agai n requested
for making the application for second revalidation. The said circular only
clarifies that the change in the policy regarding Letters of Authority in
the Policy relating to 1982-1983 was not applicable to Letters of Authority
issued prior to 5th April, 1982 in respect of licences issued prior to 1 st
April, 1982. The appellant clainms that on 7th June, 1984 it again consulted
the Joint Chief Controller of Inmports and Exports, Bangalore with reference
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to the circular sent by respondent to the appellant. As per the said
consultation the stand of the appellant is that second revalidati on was not
possi bl e and, therefore the appellant stated that it was not in a position
to apply for further revalidation. However, the appellant offered to do so
in case witten confirmation was available in this behalf fromthe office
of Chief Controller of Inmports and Exports, New Del hi.

This is the substance of the correspondence which ensued between the
parties on the subject. Utimtely respondent filed a suit for recovery of
Rs. 8,53,640 (Rupees Eight Lakhs Fifty Three Thousand Six Hundred Forty)
only besides interest fromthe date of suit till realization at the rate of
18% per annum agai nst the appellant in the City Cvil Court at Bangal ore.
The break-up of the suit ‘amount is : Rs. 5,47,740 (Rupees Five Lakhs Forty
Seven Thousand Seven Hundred Forty) only proportionate anount out of margin
noney al ready received by the appellant (defendant) and Rs. 2, 85,900
(Rupees Two Lakhs Ei ghty Five Thousand N ne Hundred) only as interest at
the rate of 18% per annumup to the date of institution of the suit. The
trial court decreed the suit vide its judgnent dated 22.6.1993 hol di ng that
appel | ant 'had comm tted breach of contract in not applying for second
reval i datiion of the licences, and therefore, it was liable to refund the
proportionate anount out of the total anmpbunt of Rs. 7,55, 132.35 (Rupees
Seven Lakhs Fifty Five Thousand One Hundred Thirty Two and Paise Thirty
Five) only received by the appellant as margi n noney. The onus to prove
that second revalidation-was not possible was placed on the defendant-
appellant and it was held that the defendant had failed to prove the sane.
The suit was decreed in the sumof Rs. 5,47,740 (Rupees Five Lakhs Forty
Seven Thousand Seven Hundred- Forty) only with current and future interest
at the rate of 18% per annum

The appellant filed appeal against the said judgnent and decree in the Hi gh
Court of Karnataka. The appeal net the sane fate. It was dismi ssed and the
judgrment of the trial court was confirnmed. According to the High Court the
only point which arose for consideration in the appeal was as to whether
under the terns of the agreenent the defendant was obliged to seek second
revalidation of the licences. On'this point the H gh Court held against the
appel l ant and therefore the appeal failed. This has led to the filing of
the present appeal

We have heard the | earned counsel for the parties and perused the rel evant
material on record. In our view, apart fromthe question for consideration
for deciding the fate of this litigation which was posed by the Hi gh Court
referred to above another question which arises for considerationis :

Assumi ng that the defendant was obliged to apply for second revalidation of
the licence and it failed to do so, was the defendant liable to refund to
the plaintiff proportionate anpbunt of the margin noney received by it from
the respondent?

Question No. |

Wet her the appellant was obliged to seek second revalidation of the
i cence?

For deciding this question first and forenpst one has to nake a reference
to the relevant termin the agreenent between the parties, i.e. condition
No. 12. The relevant portion contained in the said condition No. 12 is "GE
hereby undertakes to give all necessary docunents and

papers for facilitating the operation of the licence....... ". What do these
wor ds mean?

Does facilitating the operation of the |icence nean facilitating the
extention of validity period of |icence?

In our view facilitating operation of the licence only neans taking steps
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in order to see that the licence is fully exploited. It does not cast any
obligation to seek extension of the operation period of the |licence.
Secondl y, assuming that facilitating the operation of the licence includes
getting validity period extended, it is to be noted that the appellant did
get the validity period of the Iicence extended once when an extension for
si x nmonths was sought which was all owed. Regarding the request for second
extension of validity period of licence, reference is required to be made
to the rel evant provisions contained in the Export Inport Policy for the
rel evant period i.e. 1981-82. Para 211 requires that all enquiries
emanating from Export Houses are to be addressed to the Chief Controller of
I mports and Exports, New Del hi for necessary advice. Any interpretation of
the Policy given in any other manner by any other person is binding on the
C.Cl. &E Besides the Policy there is another publication called a
Handbook of Inport and Export Procedures 1981-82. Para 198 thereof deals
with the question of revalidation of licences. It provides that no request
for extension of the period of validity of REP |licences issued agai nst
exports made on or after1st April, 1978 will normally be entertained.

(1) In hard cases, however, revalidation nmay be all owed by the Licencing
Aut hority concerned with the prior approval of the Chief Controller of

I mports and Exports, New Del hi subject to such conditions as may be

i mposed.

(2) Requests for extension of the period of validity of the advance and
i npressed |icences/ i ssued under the Inport Policy for registered exporters
may be consi dered by the Licencing Authorities concerned, on nerits and
revalidation allowed up to a period not exceedi ng six nonths. Request for
revalidation for a period | onger thanthis may al so be considered with the
approval of the "Chief Controller of Inports and Exports, New Del hi."'

Further para 199(1) provides :

"Request for revalidation of other licences will be considered on inports
by the Licencing Authorities concerned, and revalidation allowed for a
peri od not exceedi ng six nmonths. Requests for revalidation |onger than this
may be considered with the prior approval of Chief Controller of Inports
and Exports, New Del hi, subject to such conditions as nay be inposed."

Since the point in issue is to be decided on the basis of the above
statement of I|nport-Export Policy and the Handbook of Procedures prescribed
by the authorities, the correspondence exchanged between the parties on the
i ssue to which reference has already been made |oses its significance. W
have to read the above provisions to deci de whet her second revalidation of
the licences was permissible. In our view, based on reading of the above
provi sions, second revalidation of the licence is not permnissible. A
reference to paras 198 (2) and 199 (1) shows that request for revalidation
is not normally entertained, however, after considering the request on
merit, request for revalidation can be allowed for a period not exceeding
six nonths. If a party seeks revalidation for a longer period it has to
make such a request while seeking revalidation at the first instance and
the request has to be considered with the approval “of the Chief Controller
of Inports and Exports, New Del hi subject to such conditions as nmay be

i nposed. From a careful reading of these provisions shows that normally
requests for revalidation are not entertained. Wien a party wants to apply
for revalidation it has to nmake up its m nd whether the request is for
extension for a period of six nonths or nore. If the request for
revalidation is for a longer period it can be considered only with the
approval of Chief Controller of Inports and Exports, New Del hi. Nornmally
revalidation can be only for a period not exceeding six nonths. Therefore,
as per the limtations prescribed in this behalf, there can be only one
request for revalidation. Before making such a request a party has to
deci de whether revalidation is being sought for a period of six nonths or
nore and that is the end of the matter. The above provisions do not nean or
suggest that there can be two requests for revalidation and the second
request is to be made after the expiry of initial period of revalidation of
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six nonths. The respondent’s interpretation of the relevant provisions in
our viewis not tenable. The view of the Chief Controller of Inports and
Exports, New Del hi as expressed in |PC Circular No. 10/04 dated 11th My,
1984 on this issue is the sane. It is stated in the said circular in para 3
(3): "the extension period of validity in such cases will be allowed only
up to a period of six nonths, so that the total period of validity of the
licence including the grace period of this does not exceed ei ghteen nonths
fromthe date of issue of the licence."

The said circular was issued in view of representation received from
representatives of the trade asking for clarification as to whether

licences issued prior to 1st April, 1984 with twelve nmonths validity wll
be automatically treated as valid for eighteen nonths and whether requests
for grant of extension in validity period of such licence will be

considered. Fromthis it is clear that even though the Crcular is dated
11th May, 1984, it applies-to facts of the case in hand. In view of the

cl ear provision contained in the Policy and the Handbook referred to above
it emerges that the defendant-appellant was not obliged to apply for
reval i dation of thelicence second time. The second revalidation of the
licence i's, in our view, not permssible, and therefore, the appellant
rightly did not accede to the request of the respondent-plaintiff in this
behal f. It cannot be said that the appellant conmitted breach of the
contract between the parties. The finding of the trial court in this behalf
as upheld by the H gh Court, is therefore, liable to be set aside. As a
matter of fact, the trial court observed that it was the obligation of the
def endant to keep the licence operative, and therefore, it had to seek
revalidation of the licence, if permissible. W have held that the second
reval i dation of |icence was not permssible. Therefore, even as per
observation of the trial court, there is no breach of agreenent on the part
of the defendant. The plaintiff knew that a l'icence has a validity period.
It was for the plaintiff to ensure that the licence was utilised during its
validity period. Revalidation of licence is not normal. It is an exception
The plaintiff could not |eave utilization of the licence for revalidation
peri od.

On this aspect the High Court observed that there was no clause in the
agreenment that the plaintiff should conplete the inmport of goods within the
period of validity of licence and that if it failed to do so, the defendant
woul d not be liable to refund a portion of the margi n'noney received by it.
In our view, this approach on the part of the H gh Court was totally
erroneous. Normally inmport had to be carried out during the validity period
of the licence. It is only in case of some unforeseen difficulty or for
reasons beyond control of the inporter that the validity of-a |icence can
be sought to be extended. W have already referred to the provision in para
198 of the Handbook of Inport-Export Procedures as per which no request of
ext ension of period of validity of licences is to be nornally entertained.
The Hi gh Court should have rather found that the agreement between the
parties did not contain any provision for refund of margin noney or any
part of it. In the absence of such a clause in the agreenent, the Hi gh
Court shoul d not have ordered refund.

Again the High Court was wong in observing that clause of the agreenent
requiring defendant to facilitate operation of the |licence does not nean
that it is to be facilitated only during validity of the licence. This is
m sreadi ng of the clause by the H gh Court. Facilitating operation of the
i cence neans operation of the licence during its validity period. If the
validity period expires, the question of operation of a |icence does not
arise. An expired licence is no licence. It cannot be operated. The High
Court has also erred in believing that it was for the defendant to prove
that second revalidation was not possible. The plaintiff had requested for
second revalidation and it was for the plaintiff to establish that second
reval i dati on was perm ssible under the rules. The onus was wongly placed
by the Hi gh Court on the defendant which led to an adverse inference

agai nst the defendant. A party which asserts a fact has to establish it. In
this case it was the plaintiff who asserted that second revalidation was
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permssible. It was for the plaintiff to establish it. The plaintiff failed
to do so. At least this nuch was known to the plaintiff that a request for
revalidation for a period | onger than six nonths could be allowed only with
the approval of the Chief Controller of Inport and Export, New Delhi. In
spite of being requested to do so by the defendant, the plaintiff failed to
get any confirmation fromthe office of the Chief Controller in this
behal f. If the plaintiff was able to establish that second revalidation of
the licence was perm ssible only then the defendant could be blaned for not
facilitating the same. An inference is clear fromplaintiff s failure to
seek clarification fromthe C.CI. & E New Delhi. Plaintiff knewthat it
had sought such a clarification it would be against its stand. Thus the

H gh Court unfortunately proceeded on an entirely wong basis. The finding
of the Hi gh Court based on para 201 (2) of the Handbook of Inport and
Export Procedure to the effect that even after the expiry of the
reval i dati on period of six nonths, request for further revalidation could
be considered with the approval of the Chief Controller of Inport and
Export is based on m sreading of the said provision. W have already quoted
the provision and in our view this provision clearly suggests that only one
request for revalidation is permssible and if it for a period of six
nonths it is to be dealt with differently by the departnent while if it is
for a period longer than six nonths, it has to be considered with the
approval of the Chief Controller of Inmport and Export, New Delhi. This
nmeans that a party has to nake up its mnd before making a request for
revalidation as to period for which revalidation is required. Request can
be only once. The circular relied upon by the plaintiff which it annexed
with its letter dated 26th Decenber, 1983 is on the question of issue of
Letters of Authority and has nothing to do with revalidation of a |licence.
On the other hand, the circul ar dated 11th My, 1984 (Exhibit D 13) makes
the position absolutely clear. It categorically says that extension of
validity period of a licence canbe allowed only up to a period not
exceeding six nonths and total validity period of a |licence including a
grace period and extension cannot exceed 18 nonths fromthe date of issue.
In the present case the licence was issued on 16th January, 1982 and it
remai ned valid up to 1st Cctober, 1983. The H gh Court went to the extent
of saying that even if the second revalidation was legally not permssible
the defendant shoul d have applied for second revalidation. This again shows
that the H gh Court had adopted a totally perverse approach in the present
case. Such a step could be at the risk of incurring disqualification for
the future. Wiy should such a risk be undertaken?

It is not the case of the plaintiff that in the first instance itself, it
had desired that revalidation of |icence for a period | onger than six
nont hs be sought. Mreover, for making out such a case the plaintiff would
have had to discl ose special reasons because a case for hardship has to be
made out for request for revalidation for a longer period and the plaintiff
never spelled out any hardship either in the correspondence or ‘even in-the
pl aint. Thus we hold that defendant-appellant was not obliged to apply for
second revalidation of the licence and its failure to do so does not anobunt
to breach of agreenment on its part.

Question No. 2

Was the defendant liable to refund to the plaintiff proportionate amount of
mar gi n noney received by it fromthe respondent?

On this issue first a reference has to be nade to the rel evant clause in
the agreenment which has already been quoted. The plaintiff guaranteed a

m ni mum margin as a consideration for the transaction in suit and the
"total ampbunt was spelled out as Rs. 7,65,135.28 (Rupees Seven Lakhs Sixty
Fi ve Thousand One Hundred Thirty Five and Paise twenty eight) only. The
nmention of 4% of the total value of the |licence was only by way of show ng
the nethod of calculation of the margin noney. The total anpbunt which was
consi deration for the transaction in the suit was paid by the plaintiff to
the defendant. On receipt of the said anpbunt, for all practical purposes,
the defendant washed its hands off the licence. It was left to the
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plaintiff to utilise the licence as it wi shed. The agreenent does not

vi sual i se any pieceneal or pro rata paynent of margi n noney based on
utilisation of the licence. It does not contain any clause that in the
event of plaintiff s failure to utilise fully the licence, the defendant
woul d be liable to refund the proportionate anbunt. The transaction was a
conposite transaction for the |licence and was not based on extent of its
utilisation. The paynent of margin noney is not linked to plaintiff s
performance qua the licence. It is an outright 'sale’ of the |licence though
the words '"sale’ may not legally be possible to use. The agreenent between
the parties is neither an agency agreenment nor a service contract. A
readi ng of the entire agreement suggests that everything was left to the
plaintiff and everything was to the account of plaintiff. How the |licence
was to be utilised was totally left to the plaintiff. Wen this was totally
in the hands of the plaintiff how could the plaintiff ask the defendant to
pay for failure on the part of the plaintiff? If the plaintiff failed to
utilise the licence to its full extent the plaintiff has to blame itself
for this. Therefore, in our view, the question of refund of proportionate
amount of ‘the margin nmoney did not arise in any case.

It is to benoted at this stage that if on question No. 1 our findings
woul d have been that the defendant conmitted breach of agreenent, the
renmedy of the plaintiff would have been an action for damages for breach of
agreement. Therefore, ‘even in such an event question of seeking
proportionate, refund of margin money woul d not have arisen. A party which
al | eges breach of agreenent on the part of the opposite party has to sue
for the damages. In the present case in-view of our finding that the

def endant did not conmit any breach of agreenent such an eventuality did
not ari se.

The suit filed by the respondent is thus without. any permt and is liable
to be dismssed. Accordingly, the appeal is allowed and the judgnents of
the courts bel ow decreeing the suit filed by the respondent are hereby set
aside and the suit is dismssed. In the facts of the present case, the
parties are left to bear their respective costs.




