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Cl TATI ON
1989 AIR 751 1989 SCR (1) 108
1989 SCC (2) 390 JT 1989 (1) 73

1989 SCALE (1) 70

ACT:

Mysore State Aid to-Industries Act 1951 Sections 7 and
19---Loan secured by Industries--Recovery of--State Govern-
nment standing as surety and guarantor to repaynent--Default
in repaynent of |oan-State CGovernment entitled to recover as
arrears of land revenue--'All noneys payable wunder this
Act’--Interpretation of.

HEADNOTE:

The appellants owned an industrial concern and sought
aid fromthe State CGovernnent under the Mysore State Aid to
I ndustries Act, 1951 with a view toinprove the industry and
develop it further. An application for aid was made to the
concerned authorities and the conpetent authority granted
the financial assistance by way of . loan. This financia
assi stance was secured fromthe Bank of Mysore and the State
Covernment agreed to stand as surety and al so to - guarantee
the repayment of the loan with interest to the Bank. ~ The
appel l ants who received the aid executed a deed of ~sinmple
nortgage in favour of the State Governnment of their~ proper-
ties in consideration of their promise to guarantee the
repaynent of the loan. The State Governnent in turn executed
a deed of guarantee in favour of the Bank. The appellants in
addition also executed a prompote in favour of the  Bank
agreeing to repay the said sumw th interest.

The appellants were not in a position to pay the |oan
within the stipulated period as the concern had become
financially unsound. The State CGovernnent started conpelling
the appellants to pay off the loan to the Bank and as it was
not paid the State Governnment got the properties of the
appel l ant sol d under the proceedings for recovery of land
revenue and got the noney recovered.

The appellants filed a civil suit and contended that the
sal e of the properties was without the authority of |aw, and
that the money could only be recovered fromthe appellant if
the State Governnent had paid the | oan of the Bank first and
even thereafter the only course open to the State Governnent
was to file a suit for reinbursement on the basis of the
nort gage.
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The suit was dism ssed by the trial court and the order
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was confirmed by the H gh Court in appeal

The Trial Court and the Hi gh Court came to the conclu-
sion that the Government of Karnataka was entitled to recov-
er the anount which they secured as an aid to the respond-
ents under the schene of the Act and for that purpose |aw
fully resorted to the sale of the properties by follow ng
the procedure of recovery of arrears of Iland revenue as
provided for in Section 19 of the Act.

In the appeal to this Court, it was contended on behalf
of the appellants that the view taken by the H gh Court that
if any sumwas payabl e under the Act, the State Governnent
could take steps under Section 19 of the Act was not justi-
fied.

Di sm ssing the Appeal

HELD: 1. The schene of the Mysore State Aid to Indus-
tries Act, 1951 indicate that whether the aid has been
provided for by the State or has been secured by the State
from other financial agencies, it was contenplated that the
State woul'd secure the repaynent of the |oan or recovery of
what ever " aid was given, and with a view to secure those
repaynents Section 19 was specifically enacted. [113D E]

2. Legislature in its wisdomtherefore did not use the
words ' payable to the State’ but used 'all npbneys payable
under this Act’ in the Section, it appears wth a clear
intention that whenever nobney becones payable which was
secured to the industry under the scheme of the Act, it wll
be open to the State Governnent to foll ow the procedure for
recovery as has been provided for inclause (1) of Section
19. [113E-F]

3. It is only in respect of the npneys payabl e under the
schene of this Act that section 19(1) comes into. operation
and it appears that it was in accordance withthe schene of
the Act that the Legislature in its wisdomchose not to use
the further phrase payable to the Governnment under | Section
19(1). [114B]

S. Peer Mohanmmed v. B. Mhan Lal” Sowcer, [1988] 2 S.C. C
513, referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil appeal No. 239240 of
1975.
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From the Judgnent and Decree dated 13.3.1974 of the
Karnataka Hi gh Court in R F. Appeal No. 103, 111, 120 of
1970 and 11 & 12 of 1971 and 142 of 1972 with Cross-objec-
tions in RF. A No. 111 of 1970.

K.N. Bhatt, G Vishvanatha Iyer, T.S. Krishnanurthy,
M K. Pandit, P.H Parekh, K R Nagaraja, M Veerappa, P.R
Ramasesh, Vineet Kumar, S.S. Javalai, R B. Datar, “‘and R S.
Hegde, for the appearing parties.

The Judgrment of the Court was delivered by

QzA, J: These two appeal s have been filed by the two
appel | ants agai nst the judgnent of the H gh Court of Karna-
taka, Bangal ore dated 30.3.1974. This appeal has been filed
in this Court after getting a certificate from the High
Court of Karnataka under Article 133(1)(a) and (b) of the
Consti tution.

The brief facts giving rise to the present appeal are
that the appellants owned an Industrial concern by the nane
of Bangal ore Fancy Fire Wrks and with a view to inprove the
industry and develop it further they sought aid from the
GoVernment of Mysore, one of the respondents, wunder the
Mysore State Aid to Industries Act, 1951 (hereinafter re-
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ferred to as the Act) and application for this aid was nade
to the concerned authorities of the State on 23.1.1953
wherein an aid in the nature of financial assistance to the
tune of Rs. one lac was sought. By the orders of the conpe-
tent authority dated 3.9.1953 the financial assistance of
Rs. 60,000 by way of |loan was sanctioned. This financia

assistance by way of |oan was secured from the Bank of
Mysore Ltd. and the State Governnent agreed to stand as
surety and also to guarantee the repaynent of Jloan wth
interest to the Bank of Mysore Ltd. It was al so agreed that
the appellants who receive the aid will execute a deed of
nortgage in favour of the Government of Msore of their
properties in consideration of their promse to guarantee
the repaynent of suns to be advanced to them by the Bank of
Mysore. Pursuant to these arrangenents the appellant execut-
ed a deed of sinple nortgage in favour of the Government of
Mysore dated 14.11.1953. The CGovernnent of Mysore in their
turn executed a deed of guarantee dated 20.2.1954 in favour
of the Bank of Mysore Ltd. The appellants in addition also
executed " a pronote in favour of the Bank of Msore dated
8.12.. 1953 for a sumof Rs.60,000 agreeing to repay the
said sumtogether with interest @2 1/2 per cent per annum
over and above the rate of Reserve Bank of India with a
m ni mum 6 per cent per annum
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Thi s anpbunt of Rs. 60,000 was given to the appellants as | oan
by Bank of Mysore according to the directions issued by the
Gover nnent of Mysore.

It is not disputed that at that tinme the banks ordinari-
ly would not have advanced theloan for industry for its
further devel opnent and would not have advanced on conces-
sional rate of interest as was done inthe present case as
adnmttedly this was an aid arranged by the Governnment of
Mysore wunder the Act and it wasin accordance wth the
scheme of the Act that the Government of Mysore arranged
this loan at a concessional rate fromthe Bank as 'an aid
under the Act. This loan was to be repaid in two instalnents
and it is not in dispute that the appellants did not pay the
loan on the due dates of the instalnents. According to the
appel l ants as alleged by them before the Trial Court they
were not in a position to pay the loan within the stipul ated
period as the concern became financially unsound and -that
the respondent, the State Governnent of Karnataka started
conpelling the appellants to pay off the loan to the bank
and as it was not paid the Governnent of- Karnataka, the
respondent got the plaint schedule properties sold under the
proceedi ngs for recovery of |and revenue and got the npney
recovered. It was contended by the appellants that the
respondent defendant State could not got the properties sold
by public auction in accordance with the procedure of recov-
ery for arrears of |land revenue. As they had only a nortgage
deed of the property in their favour and that the | noney
could only be recovered fromthe appellants if the respond-
ent State had paid the |oan of the Bank first and even
thereafter the only course open to the respondent State was
to file a suit for reinbursenent on the basis of the nort-
gage and it was therefore contended that the sale of the
properties was wthout the authority of law The | earned
trial court and also the Hi gh Court canme to the conclusion
that the Government of Karnataka was entitled to recover the
amount which they secured as an aid to the respondents under
the schene of the Act and for that purpose lawfully resorted
to the sale of the properties by follow ng the procedure of
the recovery of arrears of |land revenue as was provided for
in Section 19 of the State Act and dismissed the suit filed
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by the plaintiff respondent.

Learned counsel appearing for the appellant frankly
conceded that the facts in the case are not in dispute. The
H gh Court of Karnataka has taken a view that as this [|oan
was given to the appellant by the State Bank of Mysore but
it was secured as an aid under the Act referred to above
therefore proceedings under Sec. 19 could be taken but it
was contended by | earned counsel that the State was only a
112
guarantor and the creditor was the State Bank of Mysore and
so long as the | oan was not recovered fromthe guarantor it
could not be said that there was anything payable to the
State Govt. and in viewof the |language of Sec. 19 it was
contended that so long as there was nothing payable to the
State Govt. the action under Sec. 19 could not have been
taken. Learned counsel frankly conceded that although the
| anguage in Sec. 19 do not refer to the noneys payable to
the State but it only refers to nobneys payabl e under the Act
but it was contended that in the scheme of the Act and the
transactions between the parties, State Govt. could take
action to recover the noney only if the State Government has
paid the loan in favour of the State Bank of Mysore on the
terns of the guarantee which was executed by the State GCov-
ernment. Learned counsel therefore contended that the view
taken by the H gh/'Court that if any sumwas payable under
the Act State CGovernnent could take steps under Section 19
is not justified.

The |learned counsel for the respondent State and the
ot her respondents who are purchasers of the ‘property in
auction contended that the schene of the Act indicates that
in order to industrialise the State this Act ~was enacted
wherein the State took upon itself the responsibility of
providing aids in various kinds to the industries and such
ai ds were provided for under the Statutes. One of the ' nodes
of providing this aid was to secure aloan fromthe bank in
favour of the industry which ordinarily was not available
and it has been brought to our notice that even in the
application which the respondent nmade for this aid to the
State Government clearly admitted that no | oan from bank
could be available unless the State secured aid under this
Act. It was therefore contended that the aid may have been
secured fromthe bank but it was an aid which was secured
under the provisions of this Act and in this view Section 19
clearly conmes into operation and hence the noneys were
payabl e under this Act and if it was so the State Governnent
was entitled to realise the anount as arrears of land reve-
nue as contenplated in Section 19. The schene of the Act was
to provide aid to industries. Preanble of the |'Act itself
states:

Preanbl e--\Whereas it is expedient to regulate the giving of
aid by the Governnment to industries in the State of Msore

Under Section 7 of this Act it was provided that the
CGovernment could give aid to the industries in the follow ng
ways and sub-cl ause (b) provided for cash credit facility,
overdraft or fix advance with the bank
113
Section 7.--Subject to the provisions of this Act and of the
rul es framed thereunder, the Government shall have power to
give aid to an industrial business or enterprise in one or
nore of the foll ow ng ways:

(a) by granting |oan;
(b) by guaranteeing a cash credit, overdraft or fixed
advance with a bank;

It is not in dispute that this |oan which was secured to
the appellants fromthe bank was an aid falling under Sub-
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clause (b) of Section 7. The provisions of the Act indicate
the nmanner in which the |oans coul d be secured, the manner
in which it was to be paid and in view of all this it was
not disputed that although this |oan became payable in
favour of the State Bank of Mysore but it may fall wthin
the anbit of the definition of noneys payable wunder this
Act. The only controversy raised before us that Section 19
could be so interpreted that the Govt. could use the author-
ity wunder Section 19 for recovery only if noneys were pay-
able to the Governnent.

As di scussed earlier the schene of the Act indicate that
whet her the aid has been provided for by the State or has
been secured by the State fromother financial agencies. It
was contenplated that the State would secure the repaynent
of the loan or recovery of whatever aid was given and with a
view to secure those repaynents Section 19 was specifically
enacted. Legislature in its wisdomtherefore did not use the
words payable to the State but used ’'all nopneys payable
under 'the Act’ in the Section, it appears wth a clear
i ntention that whenever any noney becones payabl e which was
secured to the industry under the schene of this Act. It
will be open to the State Govt. to follow the procedure for
recovery as has been provided for in clause (1) Section 19.

Section 19 sub-clause (1).--Al noneys payable under
this Act, including any interest chargeable thereon and
costs, if any, incurred, if not paid when due, nmay be recov-
ered fromthe person aided and his surety if -any, under the
law for the tinme being in force, as if they were arrears of
| and revenue.

It was contended that ordinarily if the State was the
guarantor and the creditor was the Bank of Msore guarantor
State could only recover fromthe appellants if the anount
had been paid to the credi-
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tors so far as the normal |egal procedures is concerned. It
may depend upon the terns and the conditions of the / guaran-
tee. But in the present case we are dealing with aids pro-
vided for under the schene of this Act and it is  only in
respect of the noneys payabl e under the scheme of thi's Act
that Section 19(1) cones into operation and it appears that
it was in accordance with the schene of the Act that Legis-
[ature in its wisdomchose not to use the further phrase
payabl e to the Government under Section 19(1).

Learned counsel placed reliance on a decision in the
case of S. Peer Mohammed v. B. Mhan Lal Sowcar, [1988] 2
S.C.C. 513. This decision in our opinionis not at al
relevant as in the present case we are dealing with the
enactment where a special procedure has been provided for
recovery of noneys payable under this Act. In this view of
the matter therefore in our opinion the H gh Court was fight
in not accepting the contention of the appellant and ' main-

taining the dismissal of the suit. Appeal is therefore
dismissed. |In the circunmstances of the case no order as to
costs.

N. V. K Appeal dism ssed.
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