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CASE NO. :
Appeal (civil) 2414 of 2006

PETI TI ONER
[.1.T. Kanpur

RESPONDENT:
Uresh Chandra & Os.

DATE OF JUDGVENT: 02/05/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of S.L.P.~ (Civil) No.4078 of 2006]

S.B. SINHA,  J:
Leave granted.

The First Respondent was appointed as a Junior Pilot Instructor
(dider) pursuant to an advertisenent issued in the year 1979 being
Advertisenment No.14/1979. The Indian1nstitute of Technol ogy, Kanpur
(hereinafter referred to as '"the Institute’) i's a body corporate in terns of the
provisions of the Institutes of Technology Act, 1961 (hereinafter referred to
as 'the Act’). It is an institute of national inportance. It has its own Board
of Directors. |Its functions are laid down in Section 13 of the Act. The
Board of Governors is responsible for general superintendence, directions
and control of the affairs of the Institute. It is also entitled to take decisions
on questions of policy relating toadministration and working of the Institute.
Section 27 of the Act contenplates fram ng of statutes providing for the
matters enunerated in Section 26 thereof, providing for classification
net hod of enpl oyment and determination of the terns /and conditions of
service of teachers and other staff of the Institute. /'In terns of Statute 11 of
the Indian Institute of Technol ogy, Kanpur Statutes (for short, 'the
Statutes’), menbers of the staff are classified in three categories, nanely,
Academ ¢, Technical and Adm nistrative.

The First Respondent herein applied for his appointnent as Junior
Pilot Instructor in response to the advertisenment No.14/1979 and was called
for an interview before a Sel ection Committee constituted under Statute
12(3)(e) of the Statutes. He was appointed on contract basis. It is not in
di spute that later on also an advertisenent was issued for the post of Junior
Pilot Instructor on regular basis wherefor also the First Respondent applied
for and was selected by a Selection Commttee constituted under Statute
2(3)(e) of the Statute. He later on was appointed to the post of Senior Pil ot
Instructor by a Selection Committee sinmilarly constituted. Wile the First
Respondent was appointed as a Senior Pilot Instructor (dider) in terns of

an offer of appointnent made on 24.06.1986, it was, inter alia, stated that
the age of superannuati on would be 60 years. According to the appell ant,
the post of Senior Pilot Instructor was classified as technical. SI. Nos. 18, 19

and 20 of the Recruitnment Qualification for Goup-A Oficers (Academ c
Admi ni strative and Technical) of the Institute read as under

Sl.

No.

Desi gnati on and
Pay Scal e
Qualifications
Cl assification
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Sel ecti on
Commi ttee
as per
Statute

18

Chi ef Pil ot
I nstructor
(Rs. 1500- 2000)
Appropriate
DGCA

Li cence
Techni ca
12(3) (e)

19

Sr. Pilot
| nstructor
(Rs. 1100-1600)
£ do_
A do_
12(3) (e)
20.

Pil ot Instructor
(Rs. 700-1300)
- do_
- do_
12(3) (e)

A Selection Committee was constituted in ternms of the Statute 12 (3)
(e) of the said Statutes for-interview in the post of Chief Pilot Instructor
and one Shri H S. Agnihotri was reconmended therefor.

It is not in dispute that the First Respondent nade a representation for
up-gradation of his scale of pay fromRs. 14, 300-400-18300 to Rs. 16, 400-
450- 20, 000 which was approved by -the Board having regard to the unique
post held by him A clarification was al so i ssued by the Mnistry of Human
Resour ces Devel oprment on 12. 06. 2000 stating that the categories of

enpl oyees shoul d be classified as acadenm c as per the Statutes and treated at
par with teachers having the age of retirenment on attaining 'the age of
superannuation with effect from 31.08.1998. \hereas the age of
superannuati on of the academ c staff was fixed at 62 years, the age of
superannuation of technical, admnistrative and other staff in terns of the
Statutes was specified as 60 years.

The First Respondent by a letter dated 05.05.2005 was inforned by
the appellant herein that he would reach the age of superannuation on the
expiry of 31.01.2006, pursuant whereto he submitted a representation on

08. 06. 2005 asserting that as the post of Senior Pilot / Instructor held by him
was an acadenic post, his age of superannuati on should be treated as 62
years. The Director of the Institute with a viewto go into the said question
constituted a committee on 21.11. 2005. However, before a decision on the
said i ssue could be taken, a wit petition was filed by himbefore the
Al | ahabad Hi gh Court. During the pendency of the said petition, the

Conmittee opined that since the First Respondent did not belongto the
academ c category, his age of superannuation would be 60 years, and not

62 years . The said wit petition in view of the said order was suitably
amended by the First Respondent.

By reason of the inpugned judgnment, the H gh Court allowed the said
wit petition holding that the First Respondent bel onged to the academ c
category. The appellant is, thus, before us.

M. Gopal Subramanium the |earned Additional Solicitor Genera
appearing on behal f of the appellant, would urge that having regard to the
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fact that the appellant and for that natter other persons holding the post of
Senior Pilot Instructor had all along been treated to be a technical staff, and
havi ng been selected by a Selection Cormmittee in terns of Statute 12(3)(e)

of the Statute, the H gh Court had cormitted a serious error in arriving at its
decision. It was further submtted that the First Respondent was appointed
mainly in the Aiding and Soaring Centre at IIT, which was established to
provide for an informal recreational avenue to the nmenbers thereof in

adventure sports and other aviation sports |ike Aero-nodeling club. dider
flying, according to the |earned counsel, is in no manner connected with the
acadenic activities of the Departnent of Aeronautical Engineering or any

ot her departnent of the Institute. The Hi gh Court, it was urged, commtted a
serious error in arriving at a finding that the First Respondent bel onged to

the academ c category, inter alia, on the basis of : (i) application forn (ii)
fitnment of scale; (iii) brochure used by the IIT, and (iv) a decision of the
House Al lotnent Committee.

It was further contended that the resolution of the Board dated

23/ 24.05.1988, in terns whereof the post of Senior Pilot Instructor was
classified as technical having not been chall enged, the inpugned judgnent

of the H'gh Court cannot be sustained. It was furthernore urged that the
concl usi on _of the H gh Court that gliding cannot be considered distinct from
the academ c course or learning under Aerospace Engi neering was not

correct having regardto the fact that as per Statute 4(2)(a), it was within the
excl usive domain of ‘the Senate of IIT to frame and revise curricula and

syl labi for the courses of studies for the various departnents of the Institute.

M. P.N. Mshra, the |learned Senior Counsel -appearing on behal f of

t he Respondent, on the other hand, submitted that the Sel ection Committees
are not strictly constituted for the purpose of selection of academ c or
techni cal category of staff. Different Selection Conmttees are constituted
for selection to different categories of posts which in effect and substance
does not relate to the selection of academ c or technical staff.

Qur attention in this behalf has been drawn to various docunents
wher eupon the High Court placed strong reliance.

The general educational qualifications of the First Respondent is said

to be internediate. In the advertisenent No.DE-9/85, the qualifications and
experience for holding the post of Senior Pilot Instructor were stated as
under

"SENI OR PI LOT I NSTRUCTOR \ 026 (1 Post)

PAY SCLAE : Rs. 1100- 50- 1600
QUALI FI CATI ONS Candi dat e should hold dider Pilot’'s
Li cense with open rating upto 600 kg.; and
Instructors rating; should hold an Aerotow
rating; should have m ni mum of 6000

| aunches of gliding with 300 hrs.; of flight
time and out of which at |east 200 hrs.
shoul d be instructional flying. Age limt
bel ow 42 years on 1.1.1985. Desirable that
the applicant has done at |east 1000 | aunches
in the proceedi ng year and shoul d have sent
at least 5 trainees solo.

EXPERI ENCE : Candi dat es shoul d have ability to conduct
flights for acadenic programre of the

department; to hold ab initio and advanced

instructional flying to the nenbers of the

@iding Soaring Centre; to carry out test

flights of proto-type glides and to discharge

various related adm nistrative duties for

running the Centre. Persons w th higher

category of flying licensees and experience
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will be given preference."

From a perusal of the said advertisenent, it woul d appear that no

general qualification was fixed therefor. A person having no educationa
gualification as such but having the requisite certificate could have been
appointed as Senior Pilot Instructor. W have noticed hereinbefore that
there exists a dispute as to whether gliding is a part of the curriculum and
syl labus of the Institute or not. The experience of the candidate requisite for
hol di ng the post of Senior Pilot Instructor no doubt provides that the

candi dat e shoul d have ability to conduct flights for academ c programe but
the sane al so provides that he should be able to discharge various rel ated
adm nistrative duties for running the centre. The term "academ c

progranme" does not, in our opinion, necessarily nean that he shoul d be

able to take part in the academi c activities of the institute.

Fromthe said adverti senent itself no inference can be drawn that the

sai d post was for appointnent in the academ c category or for technica
category of the staff. W have, however, noticed that what was enphasi zed
was the flying licence and experience.

So far as the courses of studies are concerned, we nay notice that
under the hading ' AE-422' (Experinments in Flight Mechanics), it is stated

"AE 422 : EXPERI MENTS | N FLI GHT MECHANI CS
L-T-P-D( O Prereq. AE 321, AE 322

1-0-3/2-0(2)Introduction to flight testing, instrumentation
techni ques and data reduction nmethods, calibration

of flight and special flight test instrument.

Eval uation of glider drag polar. Evaluation of

cruise and clinb performance of a snall airplane.

Determ nation of static and nmaneuver stability and

control characteristics. Cbservations of airplane

dynam ¢ nodes and stall characteristics.

I ntroduction to GPS based navigation

Introduction to auto-pilot."

It has, however, not been placed before us as to whether the First
Respondent was entrusted with any such academ c duties.

Statute 11 of the Statutes provides for classification of the nenbers of
the staff of the Institute. Those enployees who were to be classified within
the academi c category included : Director, Deputy Director, Professor
Associ ate Professor, Assistant Professor, Lecturer, Wrkshop
Superi ntendent, Associate Lecturer, Assistant Lecturer/lnstructor, Scientific
O ficer, Research Assistant, Librarian, Deputy Librarian and such other
academ c posts as may be decided by the Board; whereas the technical staff
i ncl uded Farm Superi ntendent, Forenan, Supervisor (Wrkshop), Mechanic,

Farm Overseer, Horticultural Assistant, Technical Assistant, Draftsnman
Physi cal Training Instructor and such other technical posts as nay be
deci ded by the Board.

For appointnment to a post, a Selection Conmttee indisputably is
required to be constituted. The First Respondent before the Hi gh Court,
inter alia, contended that the Selection Commttee was constituted in terns
of Statute 12(3)(b) of the Statutes for the posts of Assistant Professor, Senior
Scientific Oficer and Lecturer. However, before us, the | earned counse
agreed that Statute 12(3)(e) shall apply in the instant case.

The First Respondent in his wit petition asserted

"That in pursuance to aforesaid interview letter the
petitioner appeared in the interview held on 21.02.1986.
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the said interview was conducted by a selection

comm ttee constituted in accordance with Statute
12(3)(b) of the Statute. The said selection comittee
was headed by the Director as its Chairnman and al so

i ncl uded the Head of the Departnent as a menber. Apart
fromthe aforesaid there also included an expert."

M. Mshra, however, subnmitted that Statute 12 of the Statutes does
not provide for constitution of the Selection Commttee separately for the
acadenic staff and technical staff. Qur attention in this behalf was drawn
to Statute 12(3)(c ) of the Statutes in ternms whereof a Selection Conmittee
is to be constituted for the posts of Librarian and Wrkshop Superi nt endent
etc.; whereas in terns of Statute 12(3)(b) a Selection Conmittee is to be
constituted for the posts of Registrar and Assistant Registrar etc.

It was urged that it is only the posts which are not covered by the
provi sions contained in Statutes 12(3)(a) to 12(3)(d), would be covered by
Statute 12(3)(e) and not the posts of technical staff exclusively.

Apart fromthe fact that the said contention has not been advanced

before the H gh Court, we nay notice that acadenic staff having been

defined, normally, the appointnent of academ c staff is covered by sub-

clauses (a), (b), (bb) and (c¢) . dause (d) of Statute 12(3) applies only to the
adm nistrative staff, nanely, Registrar or Assistant Registrar etc who do not
fall in the category of either acadenic staff or technical staff. Thus, sub-
clauses (a) to (e) of Statute 12(3) being applicable to the acadenic staff and
cl ause (d) thereof being applicable to the administrative staff, clause (e),
therefore, ordinarily would apply only to the technical staff. It is only from
that angle that the fact that for all the posts which the appellant had been
hol ding as al so for the post of Chief Pilot Instructor, constitution of the
Selection Conmittee is in terns of sub-clause (e), assunes significance.

A distinction which may be noticed is that even for the selection for
the posts of Workshop Superintendent or Librarian, an expert on the subject
is to be a menber of the Selection Comrmittee, whereas in the case falling
under sub-clause (e), even a Registrar who belongs to the adm nistrative
category, can be a nmenber of the Selection Committee. /It is not expected
that for selecting a nenber of the academ c staff, the Registrar would be
included in the Selection Comittee.

It is worth-mentioning that for selection of the academ c staff, an
expert nom nated by the Senate is a nenber of the Selection Conmittee.
Such requirenent does not exist for selection of a nenber of the technica
staff.

So far as the representation of the First Respondent as regards pay
scal e is concerned, we may notice the resolution of the Conmttee
constituted for consideration of the request of the First Respondent dated
29. 03. 2000 whi ch reads as under :-

"The Conmittee was advised that "Capt. Uresh
Chandra, Senior Pilot Instructor, Departnent of
Aer ospace Engi neering has made a requested dated
March 29, 2000 (placed at AP 18 of BSC agenda) for
upgradation of his pay scale fromexisting scale from
exi sting scal e of Rs.14300-400-18300 to the scal e of
Rs. 16400- 450- 20000. "

The Conmittee noted that Capt. Chandra had
joined the Institute service on 18.1.1980 as a Junior Pilot
Instructor. He was selected to the post of Senior Pilot
Instructor with effect from My 22, 1986. Since then he
had had no opportunity for assessment/upgradation
though he has conpleted nore than 8 years on the post




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

like other Gioup "A Oficers especially non-academ c

of ficers for whom a career advancenent schene has been
approved by the Board in its 1996/ 3rd neeting held on

26. 09. 1996.

The Conmittee was further advised that the
position of Senior Pilot Instructor was unique to IIT
Kanpur and such a post was not available in any other
I1'T. The Committee also noted that there is no | adder of
promoti on for him although he has been working as
Senior Pilot Instructor with effect from May 22, 1986.

The commttee al so noted that there is no
assessment/ upgradati on schene avail able to academ c
staff of the kind.

In view of 'the above facts, the Conmittee
recommended t hat Capt . Uresh Chandra be gi ven one
time personal assessnent to nove fromthe existing scale
to the scale of Rs.16400-450-20000 as a special case.

The Conmittee further recommended that since
the Board had approved a one tinme Personal Pronotion
schene for non academc staff with effect from
26.9.1996, he could at the nost be considered for
assessment pronmotion with effect fromthe said date and
the assessnment exercise be carried out by constituting
appropriate statutory selection comm ttee."

[ Enphasi s suppl i ed]

Qur attention has al so been drawn to an O fice Order dated
19.04.1999, in terns whereof the pay scale of the Senior Pilot Instructor was
revised from Rs. 4100- 125-4650-150-56300 to Rs. 14300-400- 18300.

Enphasi s has been laid on two factors by M. Mshra. Firstly, in the
second paragraph of the recomrendati on, the Conmittee noticed that
wher eas the other non-acadenic officers had an avenue for
assessment/upgradation, the First Respondent did not have the sane. Such
assessment/ upgradati on was avail abl e also for the non-acadenic staff. The
very fact that the Conmttee took into consideration that the case of the
appel | ant was an uni que one and as there was no | adder for pronotion for
hi mwhich facilities were otherwi se available to the acadenm c staff and non-
academ c staff, the representation as regard scal e of pay having regard to
the uni que position was considered on the prenise that no such post was
avail able. The sane, in our opinion cannot be said to have any bearing
what soever for determnation of the question as to whether the respondent
bel onged to the acadenm c category or not.

Qur attention has also been drawn to the fact that the name of the
respondent appears in the scale of pay issued by the officers of the faculty.
Again, the sane, in our opinion, is not decisive. It is one thing to say that
the matter relating to scale of pay etc. had been considered by one
departnent having regard to the adm nistrative exigency, but the sane
woul d not necessarily lead to a conclusion that the First Respondent
bel onged to the acadeni c category.

Emphasi s has again been laid on the issuance of the application form
for use of the candi date which was nmeant for acadenic appointnent. The
said formwas issued in 1985, i.e., much before different superannuation age
was prescribed for the academ c and non-acadenmic staff. As indicated
her ei nbefore, for adm nistrative convenience, the matter m ght have been
dealt with by the academ c departnent but unless a person cones within the
purview of the definition of 'academic nenber’ in terns of the statute, he
woul d not be entitled to the benefit thereof.
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The High Court in its judgnent observed

"(vi) It is also worthwhile to note that in the |ist
prepared by the Chairnman, House Allotnment Conmmittee

as can be seen fromnotices (Annexures 15, 16 & 17) to

the wit petition), his nane finds place anongst those

who belong to Academic Category. Even in Brochure,
Annexure-22 and websites for the year 2005, Annexures

\026 23 and 24 to the wit petition, his name is included in
the list of Academic Staff."

As regard the functions of the First Respondent, the appell ant
categorically stated
"The services of the petitioner were utilized
mainly in the @iding and Soaring Centre at the
respondent Institute which is established to provide
an informal recreational avenue to the menbers of
the Aiding and Soaring Centre in adventure sports
and other aviation sports |ike Aero-nodeling club
etc. The nenbership of the Centre aforenentioned
is available not only to the students and staff of the
respondent Institute but also to the public at |arge

subject to their fulfilling certain conditions in this
regard.
5. That it is specifically stated and clarified that

gliding or for that matter glider flying is inno
manner connected wi th academic activities of the

department of Aerospace Engineering or any other

departnment of the Institute.

6. That after joining the centre aforenmentioned the
petitioner was designated as Secretary of the

G iding and Soaring Centre since 1981 for
overseeing the activities of the Centre. 1In this
connection, he was al so paid the special allowance
of Rs.100/- per nonth w. e.f. 01.04.1981. A copy

of the letter of the respondent Institute dated
21.08.1982 is being filed herewith and-is narked

as Annexure CA 1 to this affidavit. Subsequently,
the petitioner was appoi nted as Junior Pilot
Instructor (Aiding) we.f. 05.01.1983 after being
sel ected by the selection conmmttee constituted
under the provisions of the Institute of Technol ogy
Act, 1961.

7. That, thereafter, the petitioner upon selection was
appoi nted as Senior Pilot Instructor we.f.

24.06.1986. This order of appointnment (Annexure

4 to the wit petition) itself nentioned the age of
retirement of the petitioner as 60 years.

It is pertinent to state here that post of Senior Pil ot
Instructor was not classified either by the Statutes
or the Board of Governors until the year 1988.
Statute 11 of the Statutes of the respondent
Institute sets out the various posts in the Institute
whi ch are categorized as academ c, technical and

adm nistrative. It further enpowers the Board of

the Institute to classify such other posts as
academ c, technical, adnmnistrative as may be

decided by it. The Board of Governors inits

1988/ 3rd neeting held on 23/24 My, 1988 is being
filed herewith and is marked as Annexure CA- 11

has
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to this affidavit."

Thus, the main function of the First Respondent was for providing an
i nformal recreational avenue to the nenbers of the Giding and Soaring
Centre in adventure sports and other aviation sport |ike Aero-nopdeling.

The classification in terns of the provisions of the Act was required to
be done in terns of the provisions of the Statutes. The Selection Committee
constituted under Statute 12(3)(e) for appointing the appellant and ot her
persons in the same departnent would clearly go to show that the First
Respondent was covered under the category of technical staff. He
furthernore, according to the appellant, was appointed nainly in the diding
and Soaring Centre at IIT, Kanpur, to provide an infornmal recreationa
avenue to the nenbers of the @iding and Soaring Centre in adventure
sports and other aviation sports in Aero-nodeling club.

The High Court failed to consider the specific stand taken by the

appel l ant /in this behalf. The Hi gh Court has further failed to notice that the
post of I'nstructor specifiedin Statute 11 is conpared to the post of Assistant
Lecturer; whereas the post-of Senior Pilot Instructor is conparable to the

post of Senior Physical Instructor as nmentioned in Statute 11(b). In terns of
Statute 4(2)(a) it was wthin the exclusive domain of the Senate of IIT to
franme and revise curricula and syllabi for the courses of studies for the
various departments of ‘the Institute. Thus, in this behalf the concl usion
arrived at by the H gh Court that the gliding cannot be separated or kept

al oof fromthe acadenm c course or |earning under Aerospace Engineering

may not be entirely correct. The High Court furthernore failed to notice

that in terns of Resolution dated 23/24.05.1988, the post of Senior Pilot
Instructor was classified as a technical post.

For the reasons aforenentioned, we are of the opinion that the

i mpugned judgnent cannot be sustained. It is set aside accordingly. The
appeal is allowed. The wit petition filed by the respondent in the High
Court is dismssed. No costs.




