http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

CASE NO. :
Appeal (civil) 5034 of 2005

PETI TI ONER
Ravi kant S. Pati |

RESPONDENT:
Sar vabhourma S. Bagal

DATE OF JUDGVENT: 14/11/2006

BENCH
Y. K. Sabharwal, CJ. & C. K Thakker & R V. Raveendran

JUDGVENT:
JUDGVENT

ORDER

Thi s appeal under Section 116A of the Representation of the People Act,
1951 (for short, the Act) has been preferred by the el ected candidate. The
facts are brief and few. The appellant was an el ected nenber of the

Kar nat aka Legi sl ati ve Assenbly which was di ssolved in February 2004. By

j udgrment and order ‘dated 28th July 2000, the appellant was convicted and
sentenced to undergo /i nprisonnment for a period of seven years by the VI
Addl . Sessions Judge, Sol apur, in S.C:/No.203/1999. Inmediately thereafter,
Crim nal Appeal No.658 of 2000 was preferred by the appellant challenging
the judgnent of conviction and order of sentence. Pending the appeal, the
Bonbay Hi gh Court granted stay of the execution of the sentence.

(2) The fresh elections to Karnataka Legislative Assenbly were notifi ed.
The el ection programre notified was as under:

Last date of nom nation : 31.03. 2004
Date of scrutiny of nomnation : 02. 04. 2004
Last date for withdrawal : 05. 04. 2004
Date of polling : 20. 04. 2004
Date of declaration of result : 13. 05. 2004

The appel | ant noved an application in the pending appeal, for stay of the
order of conviction dated 28th July, 2000, so that he can contest the

el ection. The Bonbay Hi gh Court, by order dated 26th March, 2004, stayed
the conviction pending appeal. Thereafter, the appellant filed his

nom nation on 29th March 2004. The respondent raised an objection to the
acceptance of appellant’s nonination, contending that the appellant was
di squal i fied under Section 8(1) and (3) of the Act. The said objection
rai sed by the respondent was rejected by the Returning Oficer. The
appel  ant was decl ared el ected on 13th May 2004.

(3) The election of the appellant was chall enged by the respondent before
the Karnataka Hi gh Court on the ground that the appellant was not qualified
to contest the election. |In the Election Petition, the case set up by the
respondent was that on the date of filing of noninations and on the date of
declaration of the results, the elected candi date was disqualified for
bei ng chosen as a nenber of the Legislative Assenbly, in view of Section
8(1)(3)(4) of the Act, as he had been convicted for an of fence puni shabl e
under Sections 366 and 376 of the Indian Penal Code and sentenced to

i mprisonnent for nmore than two years.

(4) During the pendency of the election petition, the appellant’s appea




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

agai nst conviction was all owed by the Bonbay Hi gh Court by judgrment dated
10t h Septenber, 2004 and he was acquitted.

(5) By the judgnent under appeal, the H gh Court, relying upon the decision
of this Court in K Prabhakaran v. P. Jayarajan, [2005] 1 SCC 754, came to
the conclusion that the appellant was disqualified to contest the el ection
in view of the fact that as on the date of nom nation, there was a

convi ction agai nst the appellant which had not been set aside by a higher
court. The Hi gh Court has opined that the decisive dates are the date of

el ection and the date of scrutiny of nomination and not the date of
judgrment in an election petition or in appeal against it. Accordingly, the
el ection petition was allowed and it was declared that the el ection and
decl aration of result of the appellant to the Indi Assenbly Constituency
were null and void.

(6) Article 191 of the Constitution of India provides for disqualification
for being chosen as, and for being, a menber of the Legislative Assenbly of
a State, if a person i's disqualified by or under any | aw made by the
Parlianment. The Representation of People Act, 1951 is the | aw contenpl ated
by Article 191 (1)(e) of the Constitution. Section 7(b) of the Act
defines the expression "disqualified® as under

"di squalified" neans disqualified for being chosen as, and for
bei ng a nmenber of either House of Parlianment or of the Legislative
Assenbly or Legislative Council of a State.™

Section 8 of the Act provides for disqualification on conviction for
certain offences. 'Section 8(1), inter alia, provides that a person

convi cted of an of fence puni shabl'e under clauses (a) to (n) thereof shal
be disqualified where the affected person is sentenced to inprisonment,
fromthe date of such conviction and shall continue to be disqualified for
a further period of six years since his rel ease. The offence punishable
under Section 376(1) or (2) is one of the offences enunerated in clause (a)
of Sub-section (1) of Section 8  Sub-Section (3) of Section 8 provides
that a person convicted of any offence and sentenced to inprisonnment for
not less than two years shall be disqualified fromthe date of such
conviction and shall continue to be disqualified for a further period of
six years since his release. |If the nonmination of ‘a person is inproperly
accepted under the Act, it is a ground for seeking declaration that the

el ection of such disqualified candi date be void. The qualification or
disqualification is to be determined with reference to the date fixed for
scrutiny of the nomnation. The subsequent acquittal is not relevant to
renove the disqualification as on the date of the scrutiny of the

nomni nati on.

(7) In Prabhakaran’s case (supra), one of the questions exam ned by the
Constitution Bench was as under:

"Whet her an appel | ate judgnent of a date subsequent to the date of
el ection and having a bearing on conviction of a candi date and
sentence of inprisonment passed on hi mwould have the effect of

wi pi ng out disqualification froma back date if a person consequent
upon his conviction of any offence and sentenced to inprisonnent
for not less than 2 years was disqualified fromfiling nom nation
and contesting the election on the dates of nom nation and

el ection?"

As the formation of the aforesaid question itself shows the relevant date
for ascertaining disqualification is the date of nomi nation and el ecti on.
The Constitution Bench, while answering the aforesaid question, has held
that under clause (a) of sub-Section (1) of Section 100 of the Act, the

Hi gh Court is called upon to deci de whether on the date of election a
returned candi date was not qualified or was disqualified to be chosen to
fill the seat and, if the answer being in the affirmative, the H gh Court
is mandated to declare the election of the returned candi date to be void.
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It is further held that the focal point by reference to which the question
of disqualification shall be deternmined is the date of election. The
Constitution Bench overrul ed the decisions in the cases of Mnni Lal v.
Parmai Lal, [1970] 2 SCC 462, and Vidya Charan Shukla v. Purshottam La
Kaushi k, [1981] 2 SCC 84, which had taken the view that the opinion on the
guestion of disqualification, had to be forned by the H gh Court at the
time it proceeds to pronounce the judgnent in the election petition and
that an acquittal subsequent to nom nation and el ection, had retrospective
ef fect of making the disqualification non-existent even at the time of
scrutiny of the nomination. The Constitution Bench observed that the
correctness or otherw se of the decision of the Returning Oficer, on the
guestion of qualification or disqualification of a candidate, could not be
left to be determ ned by any event which may have happened between the date
of scrutiny and date of pronouncenent of the judgnent by the High Court.
The uncertainty, anomaly, confusion or practical difficulties in accepting
the view that the acquittal would relate back to the date of scrutiny of
nom nation, insofar as the election | aws were concerned, were exam ned by
the Constitution Bench, and it was held thus:

"The correct position of law is that nomination of a person
disqualified within the meaning of sub-section (3) of Section 8 of
RPA on the date of scrutiny of nom nations under Section 36(2)(a)
shall be liable to be rejected as invalid and such decision of the
returning officer cannot be held to be illegal or ignored nerely
because the conviction is set aside or so altered as to go out of
the anbit of /Section 8(3) of RP-Act consequent upon a decision of a
subsequent date in a crininal appeal -or revision."

(8) In the present case, however, the appellant’s stand of being qualified
to contest the election was not either on the basis of subsequent acquitta
or on the basis of stay of execution of sentence, but based on the stay of
the conviction. It is evident that before the |ast date of filing

nom nation, the appellant had filed an application (Crimnal Application
No. 487 of 2004) in his pending Crininal Appeal No.658 of 2000 praying
therein that his conviction be stayed pending appeal since he had to
contest the ensuing election, and that if his conviction was not stayed, he
woul d not be able the contest the(election resulting in deprivation of his
right to so contest. The Bonbay High Court by order dated 26th March

2004, considering the facts and circunstances of the case, inter alia
noticing that there was a voluntary narri age between the victimgirl and
the accused-appel  ant, and other relevant facts for the purpose of deciding
that application, granted the order of stay of conviction of the appellant,
in addition to the order of stay of execution of sentence which was already
operative when the appellant filed the application for stay of conviction
The question, under these circunstances, is as to the effect of stay of
convi ction even before nom nation, insofar as the disqualification provided
under Section 8 of the Act.

(9) Section 374 of the Code of Crimnal Procedure (for short, the Code)
provides for a remedy of filing appeal by any person convicted for trial by
Sessi ons Judge. Section 389 of the Code, inter alia, provides that pending
any appeal by a convicted person, the appellate court nmay, for reasons
recorded by it in witing, order that the execution of sentence or order
appeal ed agai nst be suspended and, also, if he is in confinement, that he
be rel eased on bail or on his own bond.

(10) The question whether an order of conviction can be stayed, in the
absence of a specific provision for such stay in the Code, cane up for

consi deration before this Court in the case of Rama Narang v. Ranesh Narang
& Ors., [1995] 2 SCC 513. In the said case, the order that had been
passed, while admtting the appeal, by the Hi gh Court purporting to be one
under Section 389(1) of the Code was to the followi ng effect:-

"Accused be rel eased on bail on his furnishing a personal bond in
the sum of Rs. 10,000 with one surety in the like anpbunt to the
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satisfaction of the trial Judge. The operation of the inpugned
order shall remain stayed."

One of the questions that was exam ned in that case was whether the power
under Section 389(1) of the Code could be invoked to stay the conviction
This Court held that an order of conviction by itself is not capabl e of
execution under the Code of Crimnal Procedure, but in certain situations,
the order of conviction can becone executable in a limted sense, inasmuch
as it may result in incurring of sonme disqualification under other
enactments; and that in such cases, it was perm ssible to i nvoke the power
under Section 389(1) of the Code for staying the conviction also. W
extract bel ow the reasoning for such a conclusion, given by this Court:

"That takes us to the question whether the scope of Section 389(1)
of the Code extends to conferring power on the Appellate Court to
stay the operation-of the order of conviction. As stated earlier
if the order of conviction is to result in some disqualification of
the type mentioned in Section 267 of the Companies Act, we see no
reason why we should give a narrow neaning to Section 389(1) of the
Code to debar the court fromgranting an order to that effect in a
fit case. The appeal under Section 374 is essentially against the
order of conviction because the order of sentence is nerely
consequenti al ‘thereto; albeit even the order of sentence can be

i ndependent |y challenged if it is harsh and di sproportionate to the
established guilt. Therefore, when an appeal is preferred under
Section 374 of the Code the appeal is against both the conviction
and sentence and therefore, we see no reason to place a narrow

i nterpretation on Section 389(1) of the Code not to extend it to an
order of conviction, although that issue in the instant case
recedes to the background because Hi gh Courts can exercise inherent
jurisdiction under Section 482 of the Code if the power was not to
be found in Section 389(1) of the Code."

This Court, however, clarified that the person seeking stay of conviction
shoul d specifically draw the attention of the appellate court to the
consequences that may arise if the conviction is not stayed; and that

unl ess the attention of the court (to the specific consequences that are
likely to fall upon conviction, the person convicted cannot obtain an order
of stay of conviction. |In fact, if such specific consequences are not
brought to its notice, the court cannot be expected to grant stay of

convi ction or assign reasons relevant for staying the convictionitself,

i nstead of nerely suspending the execution of the sentence. In that case,
it was found on facts that the appellant therein had not specified the

di squalification he was likely to incur under Section 267 of the Conpanies
Act, if his conviction was not stayed. Therefore, this Court refused to
infer that the Hi gh Court had applied its mind to this specific aspect of
the matter and had thereafter granted stay of conviction or the operation
of the inmpugned judgnent. Consequently, the order of stay was not
construed as a stay of conviction

(11) It deserves to be clarified that an order granting stay of conviction
is not the rule but is an exception to be resorted to in rare cases
dependi ng upon the facts of a case. Were the execution of the sentence is
stayed, the conviction continues to operate. But where the conviction
itself is stayed, the effect is that the conviction will not be operative
fromthe date of stay. An order of stay, of course, does not render the
convi ction non-existent, but only non-operative. Be that as it nay.

I nsofar as the present case is concerned, an application was filed
specifically seeking stay of the order of conviction specifying that
consequences if conviction was not stayed, that is, the appellant would

i ncur disqualification to contest the election. The H gh Court after

consi dering the special reason, granted the order staying the conviction
As the conviction itself is stayed in contrast to a stay of execution of
the sentence, it is not possible to accept the contention of the respondent
that the disqualification arising out of conviction continues to operate
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even after stay of conviction

(12) W may now refer to the several other decisions of this Court, cited
by the parti es.

(12.1) The decision in B.R Kapur v. State of Tam | Nadu, [2001] 7 SCC 231
will have no application as it was not a case of stay of conviction. In
that case, only an order of suspension of sentence was nmade under Section
389 of the Code. In fact, the petitions seeking stay of the operation of
the judgment in the crininal cases were disnissed by the H gh Court.

(12.2.) In State of Tam | Nadu v. A.Jaganathan, [1996] 5 SCC 329, the State
chal | enged the order of the Hi gh Court which had granted suspension of the
conviction as also the sentence, relying on Rana Narang (supra). This
Court held that the principle laid down in Ram Narang (supra) was that

convi ction and sentence can both be suspended only if non-grant of
suspensi on of conviction would result in danage which coul d not be undone
if ultimately the appeal/revision was allowed. On facts, it was found that
even if stay of conviction was not granted, no prejudice woul d be caused to
the convicted person, having regard to the fact that when the revisions
agai nst the conviction and sentences were ultinmately all owed, the damage,

if any, caused to the respondents therein with regard to paynent of
stipends etc. could well be revived and nade good to the them This Court
noted that if such trifling matters involving slight disadvantage to the
convi cted person were to be taken into consideration, every conviction
woul d have to be suspended pendi ng appeal or revision. It was further
noted that the Hi gh Court did not consider at all the noral conduct of the
respondents i nasmuch as the respondent Jaganathan who was a Police

I nspect or had been convicted under Sections 392, 218 and 466 |IPC, while the
ot her respondents who were al so public servants had been convicted under
the provision of Prevention of Corruption Act. ~Under those circunstances,
the discretion exercised by the Hi gh Court in suspending the conviction was
reversed

(12.3.) In K C. Sareen v. CBI, Chandigarh, [2001] 6 SCC 584, it was held
that though the power to suspend anorder of conviction, apart fromthe
order of sentence, is not aliento Section 389(1) of the Code, its exercise
should be limted to very exceptional cases. It was further-held that
nmerely because the convicted person files an appeal to challenge his

convi ction, the court should not suspend the operation of the conviction
and the court has a duty to | ook at all aspects including the ramfications
of keeping such conviction in abeyance. The Bench al so noted that the evi
of corruption has reached a nonstrous di nmension. Wile declining the
prayer of the appellant for grant of an order of stay of conviction, the
Bench observed that when conviction is on-a corruption charge agai nst a
public servant, the appellate court should not suspend the order of

convi ction during the pendency of the appeal, even if the sentence of

i mprisonnment is suspended. The Bench further observed that it would be a
sublinme public policy that the convicted public servant is kept under
disability of the conviction in spite of keeping the sentence of

i mprisonnent in abeyance till the disposal of the appeal or revision

These observations would equally apply when a prayer for stay of order of
conviction is made so as to renove the disability to contest an election
except, as already noted, in a very exceptional and rare case.

(12.4.) Lastly, reference may al so be nade to the decision of this Court in
State of Maharashtra v. Gajanan & Anr., [2003] 12 SCC 432. In the said
case, relying on the case of K C. Sareen (supra), it was reiterated that
only in exceptional cases, the court should exercise the power of stay of
conviction. Since the H gh Court in the said case had not pointed out any
exceptional fact or looked into the ramfication of keeping such conviction
i n abeyance, the order of the High Court staying the conviction was set
aside. In the cited case of Union of India v. Atar Singh, [2003] 12 SCC
434, it was noted that the H gh Court had nechanically passed the order by
suspendi ng the conviction and the discretion ought not to have been
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exerci sed by the H gh Court by passing such an order suspending the
convi ction.

(12.5.) Al these decisions, while recognising the power to stay
convi ction, have cautioned and clarified that such power should be
exercised only in exceptional circunstances where failure to stay the
conviction, would lead to injustice and irreversi bl e consequences.

(13) Reverting to the present case, we are not called upon to decide the
correctness of the order of stay of conviction dated 26th March, 2004.

Al that requires to be noticed is that on the dates of noni nation and

el ection, in view of the said order staying conviction, the appellant was
not disqualified. The question whether subsequently the conviction was set
aside in appeal or whether the matter is in further challenge before this
Court is of no relevance for deciding the point in issue.

(14) In view of the above, the decision of the H gh Court that the
appel | ant was disqual ified as on the date of nom nation and that his

nom nation was i nproperly accepted cannot be sustained. Resultantly, we
allow the civil appeal and set aside the inpugned judgnent of the High
Court and dismiss the Election Petition. Since the election petitioner-
respondent No.1 has not appeared in this appeal and we were assisted by

| ear ned counsel appearing for another contestant in the same election, we
| eave the parties to bear their own costs.




