http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

PETI TI ONER
PRATAPANENI RAVI KUVAR ALI AS RAVI AND ANOTHER

Vs.

RESPONDENT:
STATE OF ANDHRA PRADESH

DATE OF JUDGVENT: 08/ 07/ 1997

BENCH
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HEADNOTE

JUDGMVENT:
(Wth Crimnal Appeal’ Nos. 412 and 413 of 1991)
JUDGMENT

NANAVATI , J.
These three appeal s arise out of the judgnment and order
passed by the Hi gh Court of ~Andhra Pradesh - in Crimnmnal

Appeal No.933 of 1989. As they have arisen out of the sane
judgrment, they were heard together and are disposed of by
this common judgnent. Criminal Appeal No.411 of 1991 is
filed by original accused Nos.4 and 6 who were convicted
under sections 148, 452 and 302 read with 149 IPC along with
accused Nos.1 to 6, 7 to 10 and 13 and whose convictions and
order of sentence have been confirmed by the H gh Court.
Crimnal Appeal No.412 of 1991 is filed by original accused
Nos.8 and 10 whose conviction under section 324 1PC only is
confirmed by the High Court. Crimnal Appeal No.413 of 1991
is filed by the State as accused Nos.1 to 3,7 to 10 and 13
cane to be acquitted by the H gh Court for the offences
puni shabl e under sections 148, 302 read with 149 and 452
read with 149 | PC

In all 14 accused were tried for conmitting nurder of
one Veerabhadram of Kanmanchi kal Village and causing hurt to
his wife Saraswati, in the Court of the Sessions Judge

Khammam in Sessions Case No.121 of 1988. It was the
prosecution case that Village Kamanchikal is divided into
two political factions. Veerabhadram belonged to the
Comuni st Party of India and the accused belonged to the
opposite faction CPI (M and TDP. There were previous cl ashes
between the two factions which had led to filing of crimna

cases and posting of a police party in that village. On
20.9.1987 at about 6 a.mthere was an attenpt on the life of
one P. Anantharamul u alias Babu, brother of accused No.1
and a nenber of the CPI(M on the outskirts of that village
but towards adjoining village Ramannapet. As a retaliatory
nmeasure A-1 along with A-2 to A-14 who belonged to CPl and
TDP formed thenselves into an unlawful assenbly, the conmon
obj ect of which was to cause death of Veerabhadram
(hereinafter referred to as the deceased). Thereafter they
went to the hut of the deceased arned w th axes, knives,
spears and sticks at about 7 a.m Seeing this nob of the
accused two daughters of the deceased who were sitting
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outside the hut alerted him So he imediately bolted the
door from inside. after reaching there, A1, A2, A4, A6
and A-8 broke open the door and went inside the hut while
others remained waiting outside in the courtyard. The
accused after entering the hut said that their party man was
attacked and thereafter they by dragging the deceased took
himout of the hut in the courtyard. Al the accused then
started beating the deceased. When Saraswati PW1 wife of
the deceased tried to intervene she was beaten by the stick
portion of their spears by A-B and A-10. Wwen PW3
Venkat al axmi and other mnor daughter Vijaya tried to save
their father they were pushed away by A-1. VWhen
Venkat akri shnan PW2 and Aluri Raja PW5 pleaded for nercy
and tried to intervene they were threatened with serious
consequences. Al the accused thereafter left that place
believing that the deceased 'had died. At about 6.40 a.m
Prabhakar Rao, (PW20) who was Sub Inspector of Police and
I nchar ge of Khammam Police Station, had received information
regardi ng assault _on Anantheramulu and the tense situation
inthe village. So he went to Ranannapet and reached there
at about 6.45 a.m He saw’injured Anantheramul u being taken
in an autorickshaw So he directed themto take himto the
CGovernment hospital. He also came to know about the assault
on the deceased, So he proceeded to village Kananchika
reached the hut of 'the deceased at about 7 a.m As he found
that the condi tion of the deceased was serious he
i mredi ately arranged a rickshaw and sent him to the
Government hospital ‘at Khanmam He recorded his statenment
(Exh. p.7) in the hospital at about 9 a.m As the condition
of the deceased continued to be serious his dying
declaration (Exh. p.5) was also recorded by the Minsif-
Magi strate of Khanmmam at 10 a.m The deceased di ed at about
10.45 a.m

Al the accused were accordingly tried for comm ssion
of the offences punishable under sections 147,148,452, 302
read wth 149 IPC. In order to prove its case the
prosecution relied upon the two dying declarations Exhs. p.5
and p.7 nmade by the deceased and the evidences  of eye-
witnesses PW1 Saraswati, PW2 Venkatakrishnan, 'PW 3
Venkat al axmi PW5 Aluri Raja and PW6 Rama Rao. The | earned
trial judge found both the dying declarations Exh. p.7 and
p.5 reliable and sufficient for the purpose of believing the
presence of the accused and the role played by them He al so
found the evidence of PW.1, 2, 3 and 5 as consistent and a
reliable as it did not suffer fromany infirmty and their
presence was natural at the scene of the offence at that
time. Though the witnesses belonged to a rival faction they
had no personal enmty wth any of the ‘accused . and,
therefore, the learned judge thought it safe to accept their
evi dence, Accordingly he believed the presence of all the
accused and their participation in Commission of the
of fence. However, by way of extra caution he gave benefit of
doubt to A-5, A-11, A-12 and A-14 and acquitted themas no
specific overt acts were attributed to them He convicted A-
l1to A4, A6 to A 10 and A-13 for the offences punishable
under sections 148, 452 and 302 read with 149 I PC. He al so
convicted A-8 and A-10 wunder section 324 |IPC. For the
of fence puni shable wunder section 324 A-8 and A-10 were
sentenced to suffer RI for six nonths.

The accused challenged their conviction and sentence
before the Hi gh Court. No appeal by the State was filed
against the acquittal of A5 A-11, A-12 and A-14. The High
Court after reappreciating the evidence concurred with the
trial court that the incident had taken place partly inside
and partly in front of the hut of the deceased. The Hi gh
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Court also agreed with the finding of the trial court that
the evidence of eye witnesses PW1, PW2, PW3 and PW5 was
reliable and trustworthy and their presence at the scene of
the offence could not be doubted. However, in view of the
di screpancy noticed by It in the tw dying declarations
nanely that while in Exh.P.7 the deceased specifically naned
8 accused only while in Exh.P.5 he had named all the
accused, and because of the fact that the eye-w tnesses
bel onged to one political faction and the accused bel onged
to the other, the H gh Court thought it "just and proper to
go according to the theory of overt act" and applied the
test "that there should be at |east the evidence of two

direct wtness regarding specific overt acts of the
accused", and on that basis confirned the conviction of A4
and A-6 only. It acquitted all other accused for the

of fences puni shabl e ~under sections 147, 148, 452 and 302
read with 149 IPC._1t confirned the conviction of A-8 and A-
| O under section 324 1PC for causing hurt to Saraswati PWI
but reduced the ~“sentence to that already undergone.
Aggri eved by this judgment -and order the accused and the
State have filed these appeals as stated above.

Havi ng consi dered the rival subm ssions and scrutini sed
the evidence of PW.I, 2,3 and 5 we find that the courts
bel ow were right in accepting them as  eye-w tnesses and
treating their evidence as reliable and trustworthy. Though
the eye-witnesses were closely related to the deceased there
is no mterial on record to show that they had any persona
enmity with any of the accused. It was only out of abundant
caution that the trial court didnot convict A-S, A-11, A-12
and A-14 on the basis of their evidence as no specific overt
acts were attributed to themby any of them The H gh Court
al so, again by way of abundant caution, thought it fit to
confirmthe conviction of only those accused who were
invol ved by nore than two eye-witnesses: As PW.1, 2, 3 and
5 had attributed overt acts to accused A-4 and A-6 so far as
the assault on the deceased was concerned their conviction
was confirmed. As their evidence was consistent with respect
to the assault on PW1 by A-8 and A-10 their conviction
under section 324 was also confirnmed. What the H gh Court
failed to appreci ate and consider. was that all those who
trespassed into the house of the deceased, dragged hi m out
and assaulted himand his wife were nmenbers of the unl awfu
assenbly and what they did was in prosecution of  their
conmon object. The evidence of PW3 Venkatal axmand PW5
Aluri Raja clearly establishes that a nob of persons arned
with weapons was seen rushing towards the hut ~of the
deceased. Their evidence and that of PW.1 and~ 2 further
establishes that on seeing them comng in this nanner
Vankat al axmi and Vijaya cried out |loudly and, therefore, the
deceased and PW 1 closed the door of their hut and bolted it
frominside. The evidence of all these witnesses  further
establishes that A-1, A2, A4, A-6 and A-8 broke open the
door of the hut and went inside. Evidence of PW1 and her
brother PW2 clearly discloses the object wth which the
accused had cone there. They have stated that imediately
after entering into the hut these accused stated to the
deceased that their man was beaten. They had then dragged
himout of his hut in spite of the requests nmade by the two
witnesses to leave him Both of themwere pushed away by
those accused. The evidence of the eye-w tnesses further
establishes that as soon as the deceased was taken outside
they and other accused had started assaulting him with
spears, axes and sticks. That part of their evidence stands
cor robor at ed by the nmedical evidence also. From the
evi dence of the wi t nesses, though it 1is not wholly
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consistent, it appears that A-1, A-4, A-6 and A-7 had axes
with them A2, A3, A5 A8 A9 and A-10 had spears, and
others had carried sticks. Thus the nanner in which they
cane and acted after reaching the hut of the deceased | eaves
no doubt that all those who had assaulted the deceased and
PW1 Saraswati were the menbers of the unlawful assenbly and
that the death of the deceased was caused in prosecution of
their common object. It nay be stated that all the witnesses
have consistently referred to the presence of and
participation by accused Nos.1 to 4, 6 to 10 and 13.

The High Court committed an error in not view ng the
incident as a whole and failed to appreciate that the acts
of breaking open the door of the deceased, dragging him
outside and beating him were conmitted in prosecution of
their common object and beating of P.W1 was also an act
whi ch nenbers of the unlawful assenbly can be said to have
known as likely to be a commtted in prosecution of their
comon object. Therefore, on the basis of the test applied
by the High Court itself the H gh Court ought to have
convicted A1, A2, A8 and A-10 also. The H gh Court
wongly acquitted them by overlooking the applicability and
effect of section 149 |PC

Anot her reason given by the High Court for insisting
upon the test of specific involvenent by nore than two
Wi t nesses was that ‘the deceased in his second dying
declaration had nmde an inprovenent over ‘his first dying
declaration. In his first dying .declaration which was
originally taken as FIR the deceased named A-1 to A-6, A-8
and A-9 specifically and further stated that there were 5 or
6 other persons of the village. It is significant to note
that in this dying declaration also the deceased had stated
that the accused were arned with axes, spears and sticks and
that he was beaten by all the three types of weapons and one
of the accused had thrown a big stoneon his |legs. He had
also referred to the presence of his wife and his brother-
in-law PW.1 and 2 inside his hut and their request not to
beat him The eye-wi tnesses have consistently stated that it
was A-13 who had thrown the stone on the legs of the
deceased. In the second dying declarati on Exh. P.5 which was
recorded by the Miunsif-Magistrate at about 10 a.m , half an
hour after his statement was recorded by the Police,  he
specifically named A-1 to A-13 as the persons who had beaten
him He referredto A 1lto A5 A7 to A10, A-13 and A-14
as the persons who had given blows with the axes and spears.
When he was asked by the Magistrate as to whether he had
anything further to say, he stated that A-6 had caused a cut
infjury and that A1l and A-12 had also beatenhim This
dyi ng decl aration has been treated by the H gh Court as an
i mprovenent over the earlier statenment nade by the deceased.
It may be stated that the trial court specifically recorded
a finding, rejecting the defence contention that the two
dyi ng declarations were tutored. Another thing to be noted
is that soon after the assault on him the deceased had
become unconsci ous and that he regained consciousness  at
about 9.30 a.m in the hospital after he was given nedica
treatnent. As soon as he regained consciousness, his
statenment came to be recorded by the sub-Inspector who was
already in the hospital by that time. There is nothing no
record to show that in between the recording of the
statenment of the deceased by the Police and the dying
decl arati on by the Magi strate nay one was allowed to go near
the deceased. The evidence of the Magistrate and t he doctor
rules out the presence of any one else at the tinme of
recordi ng of the second dying declaration Exh. P. 5. In our
opi nion, further details given by the deceased could not
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have been treated as an inprovenent. The H gh Court has,
therefore, commtted a grave error in applying the test of
i nvol venment by two witnesses on this ground. It is also
significant to not that presence of the other accused who
were not naned in the FIR was i ndependently discl osed by the
eye-wi tnesses also. On close scrutiny of the tw dying
declarations we find that there was no attenpt on part of
the deceased to nmake any inprovenent in the second dying
declaration and thereby try to involve sonme nore persons as
t he assail ants.

The evidence of the eye-witnesses and the two dying
declarations clearly establish that A-1 to A-4, A6 to A-10
and A-13 and even the accused acquitted by the trial court
were nenbers of the unlawful assenbly, the commopn object of
whi ch was to cause death of Veerbhadram Therefore, whether
all of them had beaten the deceased or not was really not of
causi ng death of Veerabhadram There bei ng no appeal agai nst
the acquittal of A5 A-11, A-12 and A- 14, the question of
di sturbing their acquittal does not arise.

We, therefore, allowthe State appeal, set aside the
j udgrment and order of acquittal passed by the Hi gh Court so
far as A-1to A3, A7 to A-10 and A-13 are concerned and
confirmthe order of conviction and sentence passed agai nst
them by the Session Court. Conviction and sentence of A-4
and A-6 are confirned. Accordingly the appeals filed by
accused being Crimnal Appeal Nos. 411 and 412 of 1991 are
di smissed and Crimnal Appeal No. 413 of 1991 filed by the
State is all owed.




