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PETI TI ONER
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BENCH

A.P.Msra, M B. Shah

JUDGVENT:

M SRA, J-

The appel | ant ‘rai ses the question of interpretation of
sub-sections (2) and (3) of Section 50 of the MP. Town and
Country Devel opnent / Act, 1973, (for short the Act) read
with Rule 18 of the MP. Town and Country Devel opnent
Rul es, 1975 (for short the Rules).

This appeal is directed against the judgnment and order
dated 25.8.1988 of the H gh Court, which allowed the wit
petition of the respondent no.1, by -quashing the draft
schene for the developnent in respect of some of the
villages including Shankar Nagar of Raipur, to which we are
concer ned, published under Section 50 (3) of the Act in MP
Gazette dated 4.9.1987/11.9.1987 and by holding in his
favour deened perm ssion under Section 30(5) of the Act to
devel op its | and.

W  now hereby give some of the bare factual matrix to
appreciate the controversies in this appeal. The appell ant
is a statutory authority under the Act. The respondent no.1
is a Cooperative Housing Society registered under the MP
Cooperative Housing Act, 1960. The aforesaid 1973 Act has
been enacted to make provisions for planning, ~developnent
and wuse of land for proper devel opment, with a view to
ensure that town planning schenes are made effectively under

Chapter IV of the Act. The State Governnent through
notification constitutes planning areas and defines its
limt. Section 14 enjoins the Director to prepare a
devel opnent pl an. Such devel opnent plan is sanctioned by

the State Governnment, which for the Raipur city was
sanctioned on or before 9.9.1976. Chapter VI deals wth
control, devel opment and use of land. Under Section 24, the
overall control, developnment and use of |and vests in the
State Governnent subject to the rules framed under the Act.
Section 25 enjoins, the use and devel opnment of the | and nust
conform to the provisions of the sanctioned devel opnment
pl an, Section 26 prohibits devel opnment of any land w thout

the permssion in witing of the Director. Section 27
refers to the devel opnent undertaken by the Union or the
State Governnment. Section 28 refers to the devel opnent

undertaken by a local body or any authority constituted
under the Act, while Section 29 refers to the devel opment of
the land by any other person. Section 30 enpowers the
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Director to grant perm ssion conditionally, unconditionally
or refuse perm ssion while sub-section (5) refers to a case

where the authority fails to conmunicate his order on ones

application wunder Section 29 for devel opnent within 60 days
of its making, then perm ssion would be deemed to have been
granted after expiring of the said period. Under Section
50(1), the Town and Country Devel opment Authority may, at
any time, declare its intention to prepare a town
devel opnent schene whi ch nay be published within thirty days
thereafter under sub- section (2). Under sub-section (3)
the draft scheme is to be published within two years of the
publication wunder sub-section (2), inthe form and the
manner as prescribed under Rule 18 and within 30 days of
this publication, objections and suggestions could be filed
before the concerned ~authority who has to consider and
deci de the same and nake if any consequential nodifications.
From the date of the final publication of the scheme under
sub-section (7), restrictions are inposed for the use and
devel opnent of theland by virtue of Section 53, which has
to be onlyin accordance wi th the devel opnent authorised by
the Director under Section 54.

Respondents case in the wit petition before the Hi gh
Court was that its society provides for its nmenbers, who
belong to economcally weaker section, plots for the

construction of houses. It purchased 25 acres of
agricultural land in Shankar Nagar, Circle No.1, in the year
1985- 86. This was purchased, sincethe State CGovernnent

through its policy ‘decision dated 30.10.1981  decided to
encourage housing societies to construct houses in towns of
over two lacs of population. It stipulated, 25% of the
available land was to be given to the housing societies for
construction of houses and in case governnent |ands. falls
short of this, it may acquire any |land for the societies.
On the other hand, according to respondent no.1, the
appel l ant published its intention to prepare a devel opnent
schene under sub-section (2) (of Section 50 t hrough
notification in the MP. Gazette dated 30.3.1985 i ncl udi ng
the village Shankar Nagar, Raipur. - Respondent no.1 during
this period applied on 2.6.1986 to respondent no.2, the
Regi onal Joint Director for perm ssion to develop its |[|and
under Section 29 and stated that necessary fees shall~ be
deposited, after permssion is given. Respondent” no.1
through another application applied for no obj ecti on
certificate to respondent no.3 on 1.1.1987. On- it an order
dated 16.11.1987 was passed that no such certificate could
be issued, as draft devel opment schene has already been
publ i shed. Wth reference to the first application dated
2.6.1986, respondents case is, since respondent no.2 /did

not communicate any of his decision either granting or
refusing the perm ssion, hence after 60 days of ‘the said
application, it matured into deened perm ssion by virtue of
sub- section (5) of Section 30. Next challenge to the draft
scheme is that it was not published within two years  from
the date of publication under sub- section (2) of Section 30
viz., from30.3.1985 in termof sub-section (3) of Section
50 hence the sane is non est and inoperative. It is also
submitted that Rule 18(2) requires publication of the draft
schene under sub-section (3) of Section 50, in the gazette
and in one or nore |ocal paper which means publication in
both, i.e., in the gazette and the newspaper has to be
simul taneously within a period of two years and the
publication in the newspaper was only nmade adnmittedly on
7.11.1987 which itself is nore than two nmonths fromthe date
of publication under sub-section (3) of Section 50 in the
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gazette. Thus for all these reasons the draft schene
published is invalid and inoperative. Aggrieved by order
dated 20.11.1987 passed by the Joint Director, town and
country planning, refusing permssion for devel opnent and
order dated 1.11.1987 issued by Chief Executive Oficer

Rai pur Devel opnent Authority refusing to i ssue no objection
certificate, the respondent No. 1 filed the aforesaid wit
petition which is allowed by the i npugned order by which the
aforesaid draft schene of the appellant in respect of
village Shankar Nagar of Rai pur was quashed. It also held
that respondents application dated 2.6.1986, after expiry

of 60 days, in the absence of any order qualified as deemed
perm ssion under sub-section (5) of Section 30 of the Act.
Aggrieved by this the appellant have filed the present
appeal

The first contention raised for the appellant is,
whet her-on the facts and circunstances of this case, in view
of sub-section (5) of Section 30 of the Act, could it be
said it to be a case of deened permi ssion. For the ready
ref erence Section 30 is quoted hereunder: -

30. G ant or refusal of permission (1) On receipt
of an application under Section 29 the Director may, subject
to the provisions of this Act, by order in witing

(a) grant the perm ssion unconditionally;

(b) grant the perm ssion, subject to such conditions,
as may be deemed necessary under the circunstances;

(c) refuse the perm ssion.

(2) Every order granting perm ssi on subj ect to
conditions, or refusing permission-shall state the / grounds
for inposing such conditions or for such refusal

(3) Any perm ssion granted under sub-section (2) with
or without conditions shall be in such manner as ~may be
prescri bed.

(4) Every order under sub-section (2) shall be
conmuni cated to the applicant in such nmanner as nmay  be
prescri bed.

(5) If the Director does not comuni cate hi's deci sion
whether to grant or refuse to the perm ssion applicant
within [sixty days] from the date of receipt of his
application, such permssion shall be deened to have been
granted to the applicant on the date i mediately “follow ng
the date of expiry of [sixty days];

Provided that in conputing the period of [sixty days]
the period in between the date of requisitioning any further
information or docunents fromthe applicant and the date
recei pt of such information or docunents formthe applicant
shal | be excl uded.

Under sub-section (5), if the Director does not
conmuni cate his decision either granting unconditionally or
conditionally or refusing the pernission then within 60 days
from the date of the receipt of such application, the
perm ssion would be deened to have been granted. But




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

significantly proviso to it extends this period by excl uding
the period during which any further information or docunent
is requisitioned from the applicant to the date of its
receipt. It is not in dispute that respondent no.1 applied
for the development of the land wunder Section 29 on
2.6.1986. The 60 days expires on 2.8.1986. The respondent

case is till this date the Director has neither refused nor
granted the pernission hence it would be deenmed to have been
grant ed. On the other hand, appellant strongly relies on

the five conmunications send by the Joint Director, town and
country planning, to respondent no.1l seeking certain
informations with regard to the devel opnent perni ssion which
was not forthcoming, for this reason, the case of the
respondent was closed, which is evidenced fromthe letter
dated 6.10.1986. Thus question of deemed pernission would
not arise in view of the said proviso. This letter refers
to the said fiveearlier communications, namely, letters
dat ed 18. 6. 1986, 1.7.1986, 21.7.1986, 31.7.1986 and
9.9.1986.  The letter records:

Refer to the above letters with reference to the
above subject. The information asked fromyou is still not
received. Therefore the case is closed and fil ed.

Thus for full mnore than four nonths, since making of
the said application the information was not forthcom ng

The contents of this letter clearly reveal that the
case of the respondent no.1l was ordered tobe <closed and

filed. This letter reveal s that period of sixty days has
not cone to an end, in view of the said proviso as
information was not sent as asked for. So question of
deened perm ssion would not ari se. Then further it

constitutes to be a case of rejection of its application.
This letter was comuni cated to respondent no.1l. He did not
file any appeal or revision as contenplated under /Sections
31 and 32 of the said Act. Thus we have no hesitation to
hold that the H gh Court committed error in recording the
finding that it is a case of deened permi ssion

Next subm ssion on behalf of the respondent is that
the draft scheme was not published within two years fromthe
date of publication of the declaration under sub-section(2)
of Section 50. Submi ssion is that declaration under
sub-section (2) was published on 30.3.1985, hence the
publication under sub-section (3) of Section 50 of the draft
schene made on 4.9.1987 is beyond the period of two years.
On the other hand the case of the appellant is /that
publication under sub-section (2) was nade on 6.9.1985 and
since the draft scheme under sub-section (3) of Section 50
was published in the gazette on 4.9.1987 it is within the
period of two years, hence no violation.

Section 50 and its sub-sections (1), (2) and (3) -are
guot ed hereunder: -

50. Preparation of town devel opment schenes. (1)
The Town and Country Devel oprment Authority nmay, at any tinme,
declare its intention to prepare a town devel opment scherne.

(2) Not later than thirty days fromthe date of such
declaration of intention to make a schene, the Town and
Country Devel opment Authority shall publish the declaration
in the Gazette and in such other nmanner as may be
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prescri bed.

(3) Not Ilater than two years from the date of
publication of the declaration under sub-section (2) the
Town and Country Devel opnent Authority shall prepare a town
devel opnent schene in draft formand publish it in such form
and manner as nmay be prescribed together with a notice
inviting objections and suggestions fromany person wth
respect to the said draft devel opnent schene before such
date as may be specified therein, such date being not
earlier than thirty days fromthe date of publication of
such notice

It is not disputed that there are two publications
under sub-section (2) inthe MP. Gazette, one is dated
30.3.1985 and the other is  dated 6.9.1985. Both the
af oresaid gazette publications record i ntent of the
appel | ant to prepare town devel opnent schene under
sub-section (2) of Section 50. It is not revealed fromthe
records as to why two such publications were nmade for the
same purpose on two different dates. Still on these facts
guestion that arises for our consideration is, as to what
woul d be the starting point for computing the period of two

years. In our considered opinion, it would not have any il
consequential effect’ on the appellants, on account of two
such publication. Any intention even-if published under

sub- section (2) of Section 50 if it-is nmade to |apse, not
proceeded with for any reason and for some reasons another
such publication is.  made, in the absence of any enbargo
under the Act or Rules to which we have not been pointed, it

woul d not invalidate this second such publication.  |n other
words, even if after publication of 'the first intention
either it 1is given a go-by or otherwi se on rethinking, if
another such intention is published it would be a \wvalid
notice when it is published under sub-section (2). 'If that
be so, the period of limtation wuld start fromthe |ater
such publication. In the present case it would be 6.9.1985.

If appellants were persuing its draft schenme only in
pursuance to the publication nmade on 30.3.1985, the question

of [imtation would have gai ned relevant and valid
consi deration but when it published another such intend
subsequently, the period has to be from this | at er
publ i cati on. Admittedly the publication under sub-section

(3) of Section 50 was nade on 4.9.1987 which is wthin
period of two years fromthe date of the publication dated
6.9.1985 wunder sub-section (2). Thus the draft scheme
cannot be held to be invalid on this score.

Next it is submitted that period of two years as
required by Section 50 sub-section (3) is a period- between
the date of publication under sub-section (2) and the date
of publication under sub-section (3) and it has to 'be in

such form and manner as prescribed under the rules. Rul e
18(2) prescribe the formwhich requires publication in the
M P. Gazette and one or nore |ocal Hindi newspaper. Thus

publication would be conplete only when publication both in
the gazette and newspaper is made and since the publication
in the newspaper was nade nore than two months after the
date of publication in the gazette as aforesaid, not being
publ i shed within two years, it is contrary to t he
requirenent of the rules. It could be valid only, if both
the publications in the gazette and | ocal newspaper are nade
si mul t aneousl y. The Hi gh Court upheld this contention and
held draft scheme to be invalid on this score. We have
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considered the finding of the H gh Court and the subm ssion
of learned counsel for the respondent. To appreciate this
Rule 18 (1) and (2) is quoted hereunder: -

Rul e 18.- Preparation of Town Devel opment Schenes.

(1) The Town and Country Devel oprment Authority shall publish
a notice under sub-section (2) of Section 50 inn Form XI|I
declaring the intention of naking a town devel opnent schene
in the GGazette and by neans of an advertisenent in one or
nore |ocal Hindi newspaper. Copies thereof shall also be
available for inspection in the office of the Town and
Country Devel opment Authority and Regional Ofices of Town
and Country Pl anni ng Departnment concerned.

(2) Not later than two years from the date of
publication of the declaration in the formof the notice
referred to in sub-rule (1) the Town and Country Devel oprent
Aut hority  shall~ publish a public notice under sub-section
(3) of Section 50 in FormXV in the Madhya Pradesh
Raj patra " and in one or norelocal Hindi newspaper to give
due publicity intimating that the draft town devel opnent
schene has been prepared andis available for inspection in
the Ofice of the Town & Country Devel opnent Authority and
regional office of Town and Country Planning Departnent
concerned during /office hours inviting objections and
suggestions wth respect to the said draft within a period
of thirty days fromthe date of publication of such notice

Rule 18 prescribes the form and manner of such

publicati on. Sub-rule (1) refers to the publication of
noti ce wunder sub-section (2) of Section 50 to be in Form
Xl of the intention of making a town devel opnent | schene.

Sub- rule (2) refers to the publication of notice of ' draft
schene contenpl ated under sub-section (3) of Section 50 to
be in Form XV This further ~records, it should be
published in the Madhya Pradesh Gazette and in one or nore
l ocal Hindi newspaper to give due publicity that the /draft
town devel opnent scheme has been prepared and is avail able
for inspection in the office of the Town and Country
Devel opment Authority, inviting objections and suggestions
with respect to the said draft. |If we read in coherence
both Section 50 sub-section (3) and sub-section (2) wth
Rule 18, the Iimtation of two years starts fromthe date of
the publication under sub-section (2) of Section 50 in Form
Xl and ends with the publication of draft ~schene under
sub-section (3) of Section 50 in Form XV, when it is
publ i shed in Madhya Pradesh Gazette. The publication in one
or nore local Hi ndi newspaper as stated in sub-rule (2) of
Rule 18 is to give due publicity to the public at large so
that they nmay file their objections to the draft - schene.
Though publication in Gazette is also notice to the  public
at large it is always open for the legislature, as in the
present case, to give extra publicity to the public through
the publication in any local daily. In fact, Rule 2 wth
respect to the publication in the H ndi newspaper records:

and in one or nore |local H ndi newspaper to give due
publicity intimting that the draft town devel opnent scheme
has been prepared and is available for inspection.
{Emphasi s supplied}

However, for computing the period of two years, the
nmonment it is published in the official gazette it is to be
taken to be the date of publication under sub-section (3) of
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Section 50. As we have said, further publication in one or
nore |ocal Hindi newspaper is required only for giving due
publicity, for nmaking |arger section of people aware of such
a schene.

Sub-rule (2) of Rule 18 requires:

Not later than two years fromthe date of publication
of the declaration in the formof the notice referred to in
sub-rule (1) the Town and Country Devel opment Authority
shall publish a public notice under sub-section (3) of
Section 50 in Form XV in the WMdhya Pradesh Rajpatra
(Madhya Pradesh CGovt. Gazette).

Thus, when the publication in formXIV in the Mdhya
Pradesh Gazette is nmade, the conpliance of the form and
procedure of this Rule is conplete. So if this publication
is made - within tw years of the publication under
sub-section (2) of Section 50, no invalidity could be
attributable to any schenme under it. In viewof this, it is
not necessary to -go into another question, whether this
conpliance is nmandatory or directory. The submi ssion that
for computing period of two years -~ the conpliance of
publication would only be completed if it is also published
simul taneously in'the |Iocal newspaper has no nerit. There
are two parts of sub-rule (2) of Rule 18. The first part we
have quot ed above and the second part which is disjoint with
the word and is for another purpose, which “is  quoted
her eunder : ..and in one or nore |ocal H ndi newspaper to
give due publicity intimting that the draft Town and
Country Devel opnent Scherme has been prepared and is
avail abl e f or i nspection.inviting obj ecti ons and
suggestions.within a period " of thirty days of the
publication of such notice.

The later part of this rule confers a right on persons
to file objection or give suggestion to the published draft
schene. So for counting the period of thirty days, it is
the date when the draft schenme is published in the newspaper
is to be taken as the date of the starting point.

Whenever there are two possible interpretations, the
one which subserve to the intend of the legislature is to be
accept ed. The object of the aforesaid Act is for planned
devel opnent and thus the interpretation, which upholds any
such schene should be followed. Heydons principle is’ now
wel |l recognised in interpreting any enactnent. It lays down
that courts nust see, (a) what was the | aw before maki ng of
the Act; (b) what was the mschief or defect for which the
law did not provide; (c) what is the renedy that the Act
has provided; (d) what is the reason of the renedy. It
states that <courts nust adopt that construction which
suppresses the mschief and advances the renmedy. This has
been approved by this count in nunber of decisions. One of
them is K P. Varghese Vs. Incone-tax Oficer, Ernakul am
and Anr., 1981 (4) SCC 173.

The renmedy that aforesaid Act has provided is for
snooth and fast devel opnent of the areas brought under the
Act through devel opnment schemes. W find the interpretation
given by the Hi gh Court which not only inpedes advancenent
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of this renedy but is contrary to the provisions of this
Act . So, we have no hesitation to hold that the H gh Court

commtted an error in holding that publication in the MP
Gazette and | ocal newspaper nust be sinultaneously.

For all the aforesaid reasons we have no hesitation to
hol d, simultaneous publication both in the gazette and any
l ocal Hindi newspaper even if not made woul d not invalidate
the draft schene.

Next submi ssion is publication under sub-section (2)
of Section 50 has to be within 30 days fromthe date of
declaration of the intention to prepare a devel opnent schene
under sub-section (1). |In other words, submi ssion is unless
publication wunder sub-section (2) is nade within 30 days
from the date of declaration under sub-section (1), the
draft scheme nust fall as this has not been done. Firstly,
we do not find any such material on record as to when
declaration of intention to make such draft schenme was nade
nor we find any such subnmission nade by respondent no.1
before the High Court in the wit petition. Thus it has no
nerit and hence rejected.

Lastly it is submtted t hat r espondent no. 1
application dated 1.1.1987 to the Chief Executive O ficer of
the appellant for the grant of no objection certificate was
rejected on 16.11.1987 by him and also- by the Joint
Director, Town and Country Planning through order dated
20.11.1987 are liable to be set aside, as there is no
provision under the Act or the Rules, requiring such no
objection certificate. This-is msconceived which we shal
be referring hereinafter. |t seens respondent no.1l nade two
applications for the developnent. First i's on 2.6.1986 and
the second is, as aforesaid, dated 1.1.1987.

So far the 1st application dated 2.6.1986, we have
already recorded that there is no deenmed perm ssion under

sub-section (5) of Section 30. In fact, proceeding in
pursuance to the sanme was closed for the lack of response
from the respondent in respect of information sought. The

second application is dated 1.1.1987 in which the
respondent -soci ety states about purchasing certain lands in
villages and this society itself seeks issuance of no
objection certificate from the appellant. However, the
Chi ef Executive Oficer rejected this through an order dated
16.11.1987 as the land in question which is situate in, the
village Shankar Nagar, in which a draft schene, as
aforesaid, has already been published. Admttedly when a
draft schenme is published a sanction could only be in terms
of the said scheme and no independent devel opnent plan in
contradiction of the same could be sanctioned. Simlarly,
through letter/order dated 20.11.1987 the Joint Director,
Town and Country Planning also did not approve t he
application of respondent no.1 as applied area comes under
the residential schene of Rai pur Devel opnent Authority which
has already been published in the gazette. W do not find

any illegality in the said tw orders. This apart,
respondent no.l1, if aggrieved, had a renedy either by
preferring an appeal or revision against it under Section 31
or 32 of the Act. Even otherwise, we feel if any
devel opnent scheme is published either by the Union
CGover nrent , State Governnent or local authority any
application by any person under Section 29 for devel opnent
cannot have its way in contradiction to such schene. The

schene was framed in the year 1985, because of this |ong
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litigation delay is being caused in inplenmenting the sane
with full force. The courts should normally refrain from
interfering with the same, unless it is violative of the
Act, rule or any constitutional provisions.

For all the aforesaid reasons, we find merit in this
appeal and hold that the High Court commtted error in
guashing the draft schene and allowi ng the application of
respondent no.l1l. Thus we allow the present appeal and set
aside the judgnent and order dated 25.8.1988 passed by the
Hi gh Court. Costs on the parties.




