http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 11
PETI TI ONER
WORKVEN OF THE MOTOR | NDUSTRIES CO.  LTD
Vs.
RESPONDENT:

MANAGEMENT OF MOTOR | NDUSTRIES CO.  LTD., BANGALORE

DATE OF JUDGVENT:
15/ 04/ 1969

BENCH
SHELAT, J. M
BENCH
SHELAT, J. M

BHARGAVA, VI SH SHTHA
VAI DYI ALI NGAM  C. A

Cl TATI O\
1969 Al R 1280 1970 SCR (1) 304
1969 SCC (2) 13
Cl TATOR | NFO :

RF 1972 SC1216 (3)

ACT:
Industrial Dispute-Strike by workmen wi thout notice against
terns of settlenent between worknen’s association and

management - Stri ke whet her saved frombeing illegal because
call not given by association-Strike in breach of terns of
settlenent is illegal under-s. 29 of |Industrial  Disputes

Act, 1947-Distinction between illegality under s. 24 and s.
29-Unfair |abour practice-Victimsation-Findings of  enquiry
of fi cer whether perverse.

HEADNOTE:
There was settlenent entered into on Decenber 23, 1964
between the Motor |ndustries Conmpany Enpl oyees Associ ation

and the management of the conpany. Under el. 5 of the
agreenent it was agreed inter alia that the workmen w |l not
go on strike without at |east four days’ notice. How, ever

on May 11, 1966 the workmen went on strike wi thout notice as
a protest against the suspension of one of the worknen.
Later in the day after discussions the workmen resumed work.
On May 18, 1966 the establishnent officer submtted a
conplaint to the Chief Personnel Oficer as ‘a result of
whi ch charge-sheets all egi ng stoppage of work, . abandoni ng
place of work and inciting clerks and officers to join the
stri ke were served upon five of the workmen. Against one of
them the charge of disorderly conduct and intimdation was
also made. The enquiry officer held three of the charged
wor kmen guilty of acts of m sconduct under standing order
22(2), (3), (13) and (18). The managenent passed orders  of
,dism ssal against the three worknen. The i ndustria
di spute thus arising was referred to, the Labour Court which
held that the said enquiry was validly held and that the
managemnent were justified in passing the orders of
di sm ssal

In appeal by special |eave the following contentions were
rai sed on behalf of the workmen-appellants : (i) that the
sai d association not having given a call for the said strike
the said charges were msconceived and the orders of
di smssal were consequently not sustainable; (ii) that the
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sai d strike, which was spontaneously staged by the worknen,
was not illegal under s. 24 of the Industrial Disputes Act
nor was it in contravention of any law as required by
st andi ng order 22(2) and (3); (iii) that t he sai d
di sciplinary proceedings were in contravention of t he
agreement arrived at on May 11, 1966, and therefore, the
di smssal follow ng such disciplinary proceedi ngs anounted
to unfair |abour practice; (iv) that the orders of dismnssa
were passed on charges including that of intimdation though
the mi sconduct of intimidation was not found by the enquiry
of ficer and hence the said orders were illegal; (v) that to
puni sh only three worknmen when a | arge nunber of workmen had
taken part in staging the strike and in inciting others to
join it constituted victimsation, (vi) that the finding of
the enquiry officer were based on no evidence or were
perverse in that no reasonable body of persons could have
arrived at them onthe evidence before him

HELD :~ (i) Clause 5 of the settlenment dated Decenber 23,
1964 did not contenplate any  dichotony bet ween the
associ ati'on-and the wor kmen

305
as suggested on behalf of the appellants. Such an
interpretation is repugnant to the principle that a

settlenent once arrived at by the association nust be
regarded as one made by it in its representative character,
and therefore binding on the worknmen. Therefore, although
the settlenment mentioned in cl. 5 the -managenent, worknen
and the association, the expression *workmen" therein was
unnecessary, for wi thout that expression also it would have
been as efficaciously  binding on the workmen as on the
associ ati on. Thi s conclusi on was strengthened by the fact
that the settlenment nentioned the _managenent and t he
association on behalf of the worknmen only as the parties
thereto and the signatories thereto also were only the
representatives of the two bodies. [309 F-H|

Further, the appellants’ contention if accepted would I ead
to a surprising result, nanely, that though a strike at the
i nstance of the association required four days’ notice, a
noti ce by the worknen wi thout any call fromthe ~association
woul d not require any such notice and that the settlenent
left conplete Iliberty to the workmen to |aunch~a sudden
strike. The first contention on behal f of the worknmen  had
therefore to be rejected. [309 D

(ii) Read in the context of the other provisions of Part |
of the settlenent of which it was part, cl. 5 was intended
to prohibit (a) direct action without notice by or ~at the
instance of the association and (b) strikes by worknen
thenselves w thout the approval of the association. The
words 'in no case’ used in the clause enphasized that direct
action by either party wthout notice should not be resorted
to 'for any reason whatsoever. There could be no doubt that
the settlement was one as defined by s. 2(p) of the
I ndustrial Disputes Act and was binding on the workmen under
s. 18(3) of the Act until it was validly term nated and was
in force when the said strike took place. The strike was a
Iightning one, was resorted to without notice and though it
was not at the call of the association, it was in breach of
cl. 5. [311 A -C
The strike was in the matter of suspension of one of the
wor kmen pending a domestic enquiry against him a matter
whi ch obviously was -not one of the natters covered by the

said settlement. It was, therefore, not a strike illega
under s. 24 read with s. 23(c). However being in con-
travention of «cl. 5 of the said settlenent and that

settl enent Dbeing binding on the workmen concerned and in,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

operation at the tinme was punishable under s. 29 and
therefore. illegal under that section. [312 F]

The strike being illegal, standing order 22 would apply and
participating in or inciting others to join such a strike
woul d anount to msconduct for which the nanagenment was
entitled to take disciplinary action. The second contention
on behal f of the worknmen nust also, therefore, fail. [313 D
The Tata Engi neering & Loconotive Co. Ltd. v. C B. Mtter,
C. A No. 633/1963 dt. 2-4-1964, referred to.

(iii) The Labour Court on the evidence held that the
association failed to prove that the nanagement had agreed
in order to end the strike on May 11, 1966, not to take
action against any of the workmen in connection with the
strike, though it may be that they m ght have agreed not to
victimse any workmen for participating in the strike. In
fact the managenent di d not inpose any penalty agai nst any
wor kman for joining the strike, not even against the three
concerned workmen. This finding being purely one of fact
and the Labour Court having given cogent reasons for it this
Court would not interfere with it. The contention alleging
unfair | abour practice nust also therefore fail. [313 G H]
306

(iv) Although in his report-the enquiry officer did not use
the expression "intimdation the evidence which he accepted
was that the workmanin question thunped his hand on the
table and used threatening words to .an officer of the
company. The Enquiry officer’s finding of di sorderly
behavi our nust therefore be held to include acts of
intimdation. Accordingly the contention that the orders of
di smssal were bad as they took to account the charge of
intimdation of the conpany’ s officers althoughthe enquiry
officer had found that charge was not proved,  nust be
rejected. 13 14 B--G

(V) The evidence showed that the three  worknen concerned
were in the forefront of the crowd which entered the
prem ses of the conpany and commtted and incited disorderly
behavi our. In taking action against them and not the rest
of the worknen there was no discrimnation and no
victimsation. [315 C]

Bur n & Co. Ltd. v. Wrknen, [1959] 1 L.L.J: 450,
di stingui shed.

(vi) There was no substance in the contention that the
findings of the enquiry officer were based on no evidence or
wer e perverse

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2123 of 1968.
Appeal by special |leave fromthe Award dated March 23, 1968
of the Labour Court, Bangal ore in Reference No. 39 of 1967.
M K. Ramanurthi, B. R Dolia, S. Pappu and Vi neet . Kumar
for the appellants.

H. R Gokhale, C. Doraswany and D. N. Gupta, for respon-
dent No. 1.

The Judgrment of the Court was delivered by

Shel at, J This appeal, founded on special |eave, arises out
,of an industrial dispute between the respondent-conpany and
the Mdtor Industries Conmpany Enpl oyees Associ ati on which the
CGover nient of Msore referred to the Labour Court,
Bangal ore, for adjudication under S. 10 (1) (c) of the
Industrial Disputes Act, 1947. The dispute related to the
di smi ssal by the nanagenent of three worknen, Sandhyavoo, G
Prabhakar and M V. Vasudevan out of the five workmen
agai nst whom t he managenment had held a domestic enquiry at
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which they were found guilty of acts; of msconduct charged
agai nst them
The facts leading to the said dispute and the reference are
as follows :
On  August 24, 1964 the said association handed over to the
management a charter of demands. Negotiations between the
parties having failed, the denands were taken before the
conciliation officer when the parties arrived at a
settl enent dated Decenber 23, 1964. On April 29, 1966, the
managenment issued a notice suspending for a day, i.e., My
4, 1966, one B. G Shenoy

307
as and by way of penalty. In consequence of a protest by
the association, the said suspension was postponed and on
May 10, 1966, the nmanagenent served -a charge-sheet on
Shenoy and suspended hi mpending an enquiry. On My 11
1966 the association demanded wthdrawal of the sai d
suspension and the said charge-sheet. Di scussi ons took
place 'on that day from9.45 AM to 12.30 P.M between the
associ ati'on” and the managenent and the parties thereafter
adjourned-_at 1 P.M for lunch having decided to resune the
talks at 2.30 PM At 2 P.M the first shift ended and the
wor kers of the second shift began to conme, in. The workmen
of the first shift, however, stayed on and those of the
second shift along with the worknmen of the general shift
joined themand all of themwent on strike. - The discussions
which were resuned at 2.30 P.M ended in an-agreenent at 5
P.M and the workmen returned to work.:” On May 18, 1966 the
assi stant establishment officer submitted a conplaint to the
chi ef personnel officer alleging certain acts of m sconduct
by a crowd of worknmen nentioning therein the nanmes of five
of themincluding the said three worknen. On May 25, 1966
charge-sheets alleging stoppage of ~work,  abandoning the
place of work, inciting clerks and “officers of G 2
departnment to join the said strike, ~disorderly behaviour
including intimdation and assault on one, A. Lakshman Rao,
wer e served upon those five (workmen. Cor r espondence
-thereafter ensued between the association and t he
managenent wherein the association protested against the
managenment’s decision to adopt disciplinary action against
the said five worknen despite the agreenent arrived at _on
May 11, 1966. Thereafter, a domestic enquiry was held on
June 30, 1966 which was conpleted on July 27, 1966 when the
enquiry officer made his report holding the said three
wor knmen, Sandhyavoo, Prabhakar and Vasudevan, guilty of acts
of m sconduct under standing order 22(2), (3), (13) and

(18). He exonerated the other two worknen except on the
charge of participating in the strike and loitering about
under clauses (2) and (18) of the said standi ng order. On

August 12, 1966, the mamnagenent, agreeing with the report,
passed orders of disnissal against the said three  worknen
which gave rise to the said reference. On March 23, 1968
the Labour Court gave its award holding that the said
enquiry was validly held and that the nanagement were
justified in passing the said orders of dism ssal

M. Ramanmurthi, appearing for the association, challenged
the said award on the following grounds : (1) that the said
associ ati on not having given a call for the said strike, the
said charges were m sconceived and the orders of dismssa
wer e consequently not sustainable; (2) that the said strike,
which was spontaneously staged by the worknen, was not
illegal under s. 24 of the Industrial Disputes Act, nor was
it in contravention of any |law as

308

requi red by standing order 22(2) and (3); (3) that the said
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di sciplinary proceedings were in contravention of the
agreenment arrived -at on May 11, 1966, and therefore, the
di smissal follow ng such disciplinary proceedi ngs anounted
to unfair |abour practice; (4) that the orders of disnissa
wer e passed on charges including that of intimdation though
the m sconduct of intimdation was not found proved by the
enquiry officer and hence the said orders were illegal; (5)
that to punish only three worknen when a | arge nunber of
wor kmen had taken part in staging the strike and in inciting
others to join it constituted victimsation; and (6) that
the findings of the enquiry officer were based on no
evidence or were perverse in that no reasonable body of
persons could have arrived at themon the evidence before
hi m
The argunent on whichthe first contention was based was
that the settlenent dated Decenber 23, 1964 was arrived at
between three parties, the managenent, the association and
the men, and that the association being the union registered
under 'the Trade Unions Act was an entity distinct from the
wor kren. Under ~cl. 5 of “the settlement it was t he
associ ation which was obliged to give four days’ notice if
it decided to resort to strike, go-slowtactics or other
coercive action. The said clause did not inmpose any such
obligation on the worknen. The worknmen thus having no such
obligation and the said strike being a spontaneous one,
without any call for it fromthe association, it could not
be said to be in breach of the “said settlenent, and
therefore, would not fall under the mischief of s. 23 of the
Act, the first condition of which'is that to be illega
under s. 24 read with-s. 23 it nmust be, in breach of -a
contract. Standing order 22 requires that participating in
a strike would be msconduct if it isin breach of sone
provi si on of I aw. But as the “strike was not in
contravention of s. 23, it would not constitute m sconduct
under that standing order. Therefore, the charges ' agai nst
the said three workmen were m sconcei ved and the orders of
di sm ssal passed against themon the basis that they 'stood
established were bad. |In our viewthis argunent cannot be
sust ai ned. The construction of cl. 5 of the  settlement
suggested by M. Ramanmurthi is contrary to (a) the tenor of
that settlenment, (b) the provisions of the -Industrial
Di sputes Act under which a settlenment arrived at between an
enployer and a wunion representing the enployees ~during
conciliation proceedings is binding not only on such union
but also the worknen whom it represents and (c) the
principles of collective bargaining recogni sed by industria
I aw. The settlement was a package settlenent by which the
management and the worknen, through their  association
arrived at certain terns in the presence of the conciliation
of ficer. The settlenent, besides settling the denmands
contained in the said charter of denands, sets -out the
necessity of harnoni ous relations and of cooperation between
t he
309

managenent and the worknen so as to pronote hi gher -and
better production. It was to achieve this object that
direct action on the part of either of them such as a strike
by the workmen and a | ockout by the enployer w thout notice
was prohi bited. Evidently the provision for four days’
noti ce before any direct action was taken by either of them
was provided for so that during that period if. there was
any grievance it could be ironed out by negotiations. C. 5
of the settlenment falls in two parts : (1) the substantive
part, and (2) the corollary thereof. The first part inter
alia provided that neither the association nor t he
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managenent would resort to any direct action, such as
strike, go-slow tactics or lock-out or any such coercive
action without giving to the other a four days’ notice. The
second part provided an undertaking on the part of the
association to cooperate with the managenent, if there was
any strike by workmen without any call therefore from the
association, if the managenent were to take disciplinary
action against the worknen. |f the construction of «c¢l. 5
suggested by M. Ramanmurthi were to be accepted it would
lead to a surprising result, nanely, that though a strike at
the instance of the association required four days notice, a
strike by the workmen wi thout any call fromthe association
woul d not require any such notice and that the settlenent
left conplete liberty to the worknmen to launch a sudden
strike. Such a construction appears on the very face of it
contrary to the object and purpose of the settlenent and
particularly «cl. 5 which envisages a notice period of four
days to enable the parties to resolve a dispute before
direct laction-on its account is resorted to by either them
The suggested construction is also untenable, for surely the
associ ation _irrespective ~of the workmen cannot by itself
resort. to any direct action.. How can, for instance, the
associ ation resort to-go-slow tactics wi thout giving a cal
for it to the workmen ? It is obvious, therefore, that cl
5 does not contenplate any dichotony between the association
and the worknmen as suggested by, M. ~Ramanmurthi, besides
being repugnant to the principle that a settlenment arrived
at by the association nust be regarded as one nade by it in
its representative character, and therefore, binding, on the
wor kmren. Therefore, although 'the settlenent nentions in,
cl. 5 the nmanagenent, worknen and the association, the
expression ’'worknen' therein was unnecessary, for, ' wthout
that expression also it would have been as efficaciously
binding on the worknmen as. on- the —association, Thi s
conclusion is strengthened by the fact that the settlenent
mentions the managenent and the association, on behalf of
the worknmen only as the parties thereto and the signatories
thereto also are only the representatives of the two bodi es.
None of the worknmen, nor any one separately representing
them affixed his signature toit. If _a lighting strike
without notice is illegal under any provision of law (a
guesti on which we shall presently consi der standi ng order 22
would conme into operation and starting or joining such _a
strike and inciting others to

L 13 Sup.C. 1,/69-6.

310

join it would amount to m sconduct for which disciplinary
action by the managenent woul d be possi bl e.

The next question is whether the managenent could validly
take disciplinary action against the worknen concerned in
respect ,of the said strike. The recitals of ‘the said
settlenent show that as a result of the associ ati on
presenting the said charter of demands negotiations between
the mnagenent and the association took place on the said
demands as al so on certain proposals made by the managenent,
that on their failure conciliation proceedings took place in
the course of which the parties arrived at the said
settl enent whi ch, as aforesaid, was signed by the
representatives of the nanagenment and the association in the
presence of the conciliation officer. The settlenment thus
was one under S. 12(3) of the Industrial Disputes Act and
rule 59 of the Rules nmade thereunder by the Governnent of
Mysor e. It was to conme into force as fromJanuary 1, 1965
and was to remain in force for three years and was
thereafter to continue to be in force until its termnation
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by either side. It is clear fromPart | thereof that the
object with which it was made was to pronote harnoni ous
rel ations and cooperation between the conpany, t he

associ ation and the workmen so that the conpany may on the
one hand be able to achieve increased production and on the
other be in a position to afford maxi mum opportunity for
conti nued enpl oynent. To acconplish these ains it was
agreed that the conpany on its part should be managed on
sound and progressive lines and the association and the
workmen on their part should conbat any wasteful practices
adversely affecting worknmanship and production and assi st
the managerent in apprehendi ng persons responsible for acts
such as theft, sabotage and ot her subversive activities. As
cl. 5 of the settlement itself states it was "in order to
ensure continuation of smooth working" that the conpany and
the association agreed that in no case would either of them
resort to direct action such as |ock-outs, strikes, go-slow
and ot her coercive action w thout four days, notice and that
shoul d one or nore worknmen resort to any such direct action
wi thout . the approval of the association, the association
Woul d cooperate with the conpany in any disciplinary action
which the conpany would take agai nst such workmen. Then
follows the agreenent on the said denmands of the workmen,
and the proposals made by the managenent in the details of
which it is not necessary to go, and finally, the agreenent
that the parties would adhere to the code of discipline and
the grievance procedure annexed as annexure |1V to the

-settl enent. The 'said code also inter alia ‘provided that
there should be no strike or |ock-out wthout notice, that
neither party should resort- to coercion i ntimdation

victimsation or go-slowtactics, that they would avoid
l[itigation, sit-down and stay-in strikes and'|ock-outs and
woul d not -permit denonstrations which are: not peaceful or
rowdyi sm Read

311

in the context of the other provisions of Part 1 of the
settlenment of which it is part, cl. 5 was intended, to
prohibit (a) direct action without notice by or at the
instance of the association, and (b) strikes by worknen
thensel ves w thout the approval of the association. The
words "in no case" used in the clause enphasise that direct
action by either the party wi thout notice should not be re-
sorted to for any reason whatsoever. There can be no~ doubt
that the settlenent was one as defined by s. 2(p) of -the
I ndustrial Disputes Act and was bindi ng on the workmen under
s. 18 (3) of the Act until it was validly terninated and was
in force when the said strike took place. The strike was a
[ightning one, was resorted to wi thout notice and was not at
the call of the association and was, therefore, in breach of
cl. 5.

Could the nanagenent then take disciplinary action- agai nst
the concerned workmen in respect of such a strike ? Standing
order 22 enumerates various acts constituting msconduct.
Cs. 2, 3, 13 and 18 provide that striking either singly  or
in conbination wth others in contravention of t he
provi sions of any Act, inciting any other worknen to strike
in contravention of any law, riotous or disorderly behaviour
or any act subversive of discipline and” loitering wthin
the conpany’'s prenises while on duty or absence wthout
perm ssion from the appointed place of work constitute
m sconduct . The point is whether participation in and
incitement to join the said strike were in respect of a
strike which was in contravention of any Act or |aw
Secti on 23 provides that no workman enployed in an
i ndustrial establishnment shall go on strike in breach of
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contract and during the period in which a settlenment is in
operation, in respect of any of the matters covered by such
a settlement. The prohibition against a worknman going on
strike thus envisages two conditions; (a) that it is in
breach of a contract and (b) that it is during the period in
which a settlement is in operation and is in respect of any

of the matters covered by such settlenent. The said
settlenent was a contract between the conpany and the
associ ation representing the worknen -and it was in

operation on My 11, 1966. But was it in respect of a
matter covered by the settlenent ? Under s. 24 a strike is
illegal if it 1is commenced in contravention of s. 23

Section 26 inter alia provides that any worknman who
comences, continues or otherwi se acts in furtherance of a
strike which is illegal under the Act shall be punished with
i mprisonnent for a termextending to one nonth or with fine
which may extend to Rs. 50 or wth both. Section 27
provi des punishment of a person who instigates or incites-
others' to take part in or otherwise acts in furtherance of
an illegal strike, The strike envisaged by these two
sections is clearly the one which is illegal under s. 24
read with s. 23. A strike in breach of a contract during
the operation of a settlement and in respect of a matter

covered by that settlenent falls under.s. 23 (c). But
whereas s. 26

312

puni shes a workman for going on an illegal strike or for any

act in furtherance of such a strike,, s. 29 llays down the
penalty for a person, not necessarily a worknman, who conmits
breach of a termof a settlenent which is binding under the
Act. It is, therefore, an offence for any person on whom -a
settlenent is binding under the Act to comrit a breach
thereof and the Ilegislature has viewed it to be a nore

serious offence, for, it has a higher punishment of
i mprisonnment extending to six nmonths than the punishnment for
commencing etc. an illegal strike wunder s. 26. Thus,

commencing, a strike or acting/in furtherance of it 1in
breach of a settlenment binding . on the -person who so
comences it or acts inits furtherance is -an offence
puni shabl e under s. 29.

It is clear that there is a distinction between a strike in-
visaged by s. 23 (c) in respect of a matter covered by a
settlenent and a strike in breach of a settlenent envisaged
by s. 29. That position was conceded by M. Gokhale for the
nmanagenent . But his argunment was that- the  strike in
guestion was, firstly, in respect of a matter covered by the
said settlenment, nanely, its prohibition wthout notice
while that settlement was in force and secondly that it was
in breach of that settlenent, and consequently, it/ was
illegal both under s. 24 and s. 29. This contention does
not seemcorrect, firstly, because though an agreenent not
to resort to a strike without notice would be the 'subject
matter of a settlenent, a strike in contravention of such an
agreement is not in respect of any of the matters covered by
such settlement. Secondly, such a construction would nean
as if Parlianent intended to provide t wo di fferent
penalties, one under s. 26 and the other under s. 29, for
the very sane offence, one higher than the other, an
intention difficult to attribute. The strike was in the
matter of the suspension of the said Shenoy pending a
donestic enquiry -against him a natter which obviously was
not one of the matters covered by the said settlenent. It
was, therefore, not a -strike illegal under s. read with s.
23(c). However, the strike was in contravention of cl. 5 of
the said settlement and that settlement being binding on the
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wor kmen concerned and in operation at the tine was punish-

abl e under s. 29, and therefore, illegal under that section
The question whether a strike in contravention of a simlar
clause in a settlement was illegal arose in The Tata

Engi neering and Loconptive Co. Ltd. v. C. B. Mtter & Anr.
(1) Asincl. 5 of the settlenment before us, the settlenent
there also provided that "in no case" would the parties
thereto resort to direct action such as |ockouts, strikes,
go-slow and other direct action wthout four days’ notice.
The strike in question was conmenced in respect of a demand
by a workman for a pair of gum boots, a demand

(1) C. A No. 633 of 1963, dec. on April 2,1964.

313
not covered by the settlenent. It was common ground that
the strike would not fall within the ambit of s. 24 but the
-controversy was whether it was otherwise illegal, the

wor kmen’s contention being that it was not, as the said
cl ause /against. a strike w thout notice applied only to one
decl ared for enforcing one or the other demands which forned
the subject matter of the settlenent and since the strike
arose out of a matter not covered by the settlenent, that
clause was inapplicable. Thi's Court negatived the conten-
tion and held that the words "in no case" in that clause
meant a strike for whatever reason and though it was
conceded that it/ was not illegal under s. 24, it was,
nevertheless, held to be illegal not because it was in
respect of a matter covered by the said -settlenment but
because it was in contravention of the settlenent which was
bi ndi ng on the concerned workmen, which neant that the Court

held the strike to be illegal under s. 29. In our view the
decision in the present case nust be the sane. ~The strike
was illegal not wunder s. 24 but because it was in

contravention of the settlenent binding on the workmen
concerned. Consequently, standing order22 would apply and
participating in or inciting -others to join such a strike
woul d ampunt to m sconduct for which ,the nmanagenment @ were
entitled to take disciplinary action

But against that position, the argunent was ‘that the
agreenment dated May 11, 1966 under which the worknmen ‘call ed
off the strike also provided that no  disciplinary action
woul d be taken agai nst any workmen in respect of the strike
on that day and that therefore the proceedings taken against
the three workmen in violation of that agreenent anbunted to
unfair |abour practice. The agreenent was oral. Accor di ng
to Bernard, Secretary of the association, the agreenment *as
that (a) the charges and the suspension order passed agai nst
the said Shenoy should be wthdrawn (b) the conpany should
pay the wages for the 31 hours period ,of (the strike
provi ded the workmen nade good the | oss of production during
that period, and (c) the nanagenent would take no action
against any one for going on strike. The evidence of
Martin, the conpany’s technical director, on the other hand,
was that the company agreed only not to punish the said
Shenoy and to consider paying wages for the hours of the
strike. The Labour Court on this evidence held that the
association failed to prove that the nanagenent had agreed
not to take action against any of the workmen in connection
with the strike though it may be that they mi ght have agreed
not to victimse any workman for participating in the
strike. In fact, the nmanagenment did not inpose any penalty
agai nst any workman for joining the strike, not even against
the three concerned worknen. This finding being purely one
of fact and the Labour Court having given cogent reasons for
it we wuld not interfere with it wthout the utnost
rel uctance. W have been taken through the evidence and the
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correspondence between the
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parties but we fail to see any error on the part of the
Labour Court in reaching that finding.

The next contention was that the orders of dismssal were
bad as they took into account the charge of intimdation of
the conmpany’'s officers although the enquiry officer had
found that that charge was not proved. The charge-sheets,
exs. MA4A, M5A -and M 6A against the three worknmen all eged
in express terns disorderly behaviour and intimidation. The
report of the enquiry officer against the said Vasudevan
clearly stated that the enquiry officer accepted the
evidence of the managenent’s witnesses and that on that

evidence -all the charges agai nst him stood proved. Wi | e
sunmari si ng those charges, he, no doubt, did not in so nany
words use the expression "intimdation". But the evidence

whi ch he, as aforesaid, accepted, was that Vasudevan al ong
with other workmen entered the G 2 departnment at about 3
P.M on that day and thunping his hand on the table of the
said Lakshman Rao threatened that officer in the follow ng
words : ~"now | amin the forefront of the crowd]. You
cannot do anything. You ask your people to cone out and you
al so cone out. Oherw se you can see what we can do for you
now'. The sai d Lakshnman Rao had al so deposed that he was
surrounded by the workers who started pushing and pulling
hi m The evidence of other officers was that as the crowd
which forced its way into this departnment got wunruly they
were also forced to I|eave their  places of work. The
evi dence agai nst Prabhakar was that he too was in the fore-
front of that crowd which squeezed Lakshman Rao. and sonme
menbers thereof inflicted kicks on him Simlarly, there
was the evidence of one Raja, the -assistant personne
of ficer, and others that Sandhyavoo was one of those in the
forefront of that crowd. According to  Raja. Sandhyavoo
tried to lift himfromhis seat with a viewto force him to
leave his table and finding that  the crowd had becomne
restive he left his place. Acceptance of this evidence by
the enquiry officer nmust necessarily nean acceptance of the
version of these officers that they were intinidated by the
cromd which forced its way into their department led by
these three worknen. Though the enquiry officer has not, in
so many words, used the expression "intimdation'  his
finding of disorderly behaviour nust be held to include acts
of intimdation.
Lastly, were the orders of dismssal against  the three
wor kmen acts of victimsation on the part of the nmanagenent
when admttedly a |large nunmber of worknmen had staged the
strike and also incited others to join that strike ?. The
orders against the three worknen being identical in terns we
take the orders passed agai nst Vasudevan as a specinen.
That order sets out four acts of nmisconduct by “him (1)
striking or stopping work, (2) inciting, (3) riotous and
di sorderly behaviour and (4) loitering -about in the
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conpany’s prem ses. Though each one of these acts,
according to the order, was msconduct punishable wth
dism ssal, the order states that so far as acts 1 and 4 were
concerned, the managenent. did not wish to take a serious
view of themas a |arge nunber of "m sguided® workmen had
st opped work and left their places of work wi t hout
perm ssion. The managenent, therefore, took action only in
respect of acts failing under cls. 3 and 13 of standing.
order 22 evidently for the reason that they considered
i ncitement, intimdation and riotous and di sorderly
behavi our as "very grave in nature". W do not think that
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in taking this viewthe, nanagenent discrimnated against
the three worknen concerned as against. the rest or that
they dismssed themwth the object of victimsing. The
evidence in the enquiry clearly disclosed that when the
cromd forced its way into the G 2 departnent it was led by
these three worknmen, all of whomwere in the forefront
thereof and two of them had defiantly forced the officers to
| eave their tables. One. of themhad threatened as to what
he and the others who were behind himin that crowd could do
to himif he did not conply and the other had tried even to
lift another officer fromhis chair to compel himto |eave
his place of work. 1In these circunstances. the managenent
cannot be blanmed if they took a serious view of these acts
of the three worknen concerned, who had taken up their
position in the forefront of that crowd, a position
indicative of their  having led, that crowd into that
department and having, acted as its |eaders. An act of
discrimnation can only occur if anongst those -equally
situated an unequal treatnent is neted out to one or nore of
them Having been found to be the | eader& of the crowd,
action taken against them cannot- on any principle be
regarded as discrimnatory or unequal. The decision in Burn
& Co. Ltd. v. Wrkmen(l) relied on by M. Ramanmurthi has
no, bearing on the facts of this case and cannot assist him
Once a m sconduct graver than that of the rest was found
proved against these three workmen and for which the
puni shment is dismssal, victimsation cannot legitimtely

be attributed to the nanagenent.. It is relevant in this
connection to renmenber that so far as their participation in
the strike and |oitering about were concerned, no,, action

was taken against these three workmen on the -ground that
those acts were comobn wth those off the rest " of the

wor kren. In view of these facts it i's not understandable
how t he i mpugned’ orders of dismissal could be characterised
as acts of victimsation. It is also not possible to say

that the finding of incitement and di sorderly behavi our of
these three worknmen was perverse or such, as no reasonable
body of persons could conme to on the evidence on record on
the ground only that the others also were guilty of t hose
acts. For, there would be nothing wong if those who nisled
or msguided other workmen were selected for disciplinary
action

(1) [21959] 1 L.L.J. 450.

and not the victins of their persuasion, who in follow ng
their A precept did simlar acts.

In our judgnent the orders of dismssal, based on the
findings in the donestic enquiry which did not suffer from
-any infirmty, could not be successfully inpeached, and
therefore, the Labour Court was right in upholding  them
The appeal fails and is dismssed. There will be no /order
as to costs.

Appeal dism ssed
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