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HEADNOTE
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JUDGMENT
G B. PATTANAI K, J.

This appeal is directed against the judgnment dated
14t h July, 1995 passed by t he H machal Pradesh
Admi ni strative Tribunal - in O-A. -~ No. 1374 of 1992. By the
i mpugned judgnent the Tribunal has directed the appellant
Board to treat the respondent as having been pronoted as
St enographer in the pay scale of Rs. 106-200 with effect
from 31st My, 1966 and give himall consequential benefits
flowing therefrom in his own streamof Stenography. It was
further directed that there should be no recovery fromthe
respondent who has worked against various posts’ in the
nmeant i e.

The brief facts leading to the filing of application by
the respondent before the Tribunal my be stated hereunder
The respondent joined the Public Wrks Departnent of the
Government of Hi machal Pradesh as a C erk in Novenber, 1958
Wiile so continuing he was appointed as a Steno-typist on
July 18, 1964 and was confirned against the said post with
effect from 1st January, 1972. ON 2nd April, 1971, the
H machal Pradesh State Electricity (hereinafter referred to
as 'the Board) was constituted in exercise of powers under
Section 5 of the Indian Electricity (Supply) Act, 1948.

Wth effect from 31lst August, 1971 the Departnent of Multi
Purpose Project & Power of the Governnent of H macha
Pradesh was closed. On account of the creation of ‘the Board
on and fromthe said date, on abolition of the Multi Purpose
Project & Power Department of the Government, the Board took
over the services of all the erstwhile enployees of the
department on fresh contract of enploynent bei ng executed by
those enployees but it was clearly stipulated that the
enpl oyees will continue as enpl oyees of the Governnent unti

their final absorption by the Board or their services stand
term nated in accordance with law. It may be stated that the
departnment of Multi  Purpose Project & Power of the
Government issued the notice of discharge of the respondent
fromthe service on account of the closure of the departnent
by letter dated 31st August, 1971. On Septenber 9, 1971 the
appel l ant Board issued an offer of appointnent to the
respondent intimating therein that the Board would be
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prepared to take the respondent on sem pernmanent basis as a
Lower Division Clerk in the grade of Rs. 110-250 and in ad
hoc capacity as Stenographer in the grade of Rs. 160-400. it
was al so clearly stipulated that the respondent will have no
right for continuance agai nst the post of Stenographer unti

the is appointed against the said post on regular basis by a
conpetent authority of the Board. The respondent was call ed
upon to indicate as to whether he would be agreeable to the
terms and conditions mentioned in the offer of appointnent
as stated above. By letter dated 9th Novenber, 1971, the
respondent hinself made an application for the post of Lower
Division derk on pernmanent basi s under the State
Electricity Board and to allow him to continue on ad hoc
basi s against the post of Stenographer. The Board franed a
set of Regulations to regulate the recruitnment, pronotion
and confirmation of ~the ninisterial services under the
Board, in exercise of powers conferred by Section 79(c) read
with Section 15 of the Electricity (Supply) Act, 1948 called
the H machal Pradesh State Electricity Board Recruitnment and
Pronoti on (Regul ations) for Mnisterial Enmployees of the
Board, 1972 (- hereinafter referred to as 'the Regul ations’)
whi ch became operative with effect from 1st July, 1972. The
respondent becane an enpl oyee of the Board as a Juni or Scal e
St enogr apher by order dated 7th June, 1973 with effect from
1st January, 1972,/ Under the Regulations appointnent to
di fferent posts under the Board could  be made by direct
recruitnent as well as by pronotion and the criteria for
pronoti on was on the basis of recomendation of a duly
constituted departnental promption comittee which comittee
in turn would recommend in case of non-selection post by
virtue of the seniority of the enployee and in case of a
sel ection post by virtue of nerit which is apparent from

Regul ation 5 providing procedure for appointrment. It was
al so indicated therein that the departnent pronotion
comm ttee shall be guided by the procedure approved by the

Board for selection post. Regulation 8 provided that the
net hod of recruitnent, pronotion, mninmum qualification

peri od of probation etc. for each of the Board's service are
as set forth in the Appendices "A" and 'B . Under Appendi x
"A" the post of Head Cerk/Head Assistant in the pay-scale
of Rs. 225-500 could be filled up by pronotion from anpongst
the UDCs who opted for admnistration wng as well as by
pronoti on from anongst the Stenographers in Junior scale who
have qualified in the departnmental exam nation neant for
clerks. The post of Head O erk was a non-selection pos. The
ratio between the two feeder cadres as indicated above in
9:1. In other words, as against 10 vacancies in the post of
Head Clerk, 9 would be filled up fromthe UDCs and one from
the Stenographer Junior Scale. The respondent. had / been
pronmoted as a Head Clerk in accordance with the aforesaid
procedure on 23rd August, 1974. Wile he was so conti nuing
by order dated 27th March, 1976, 18 posts of Junior Scal e
St enogr aphers stood upgraded to Senior Scal e Stenographers.
As the respondent had already been pronoted as Head C erk
since 23rd August, 1974 he was not considered for being
appointed to any one of these upgraded posts of Senior
St enographers. Feeling aggrieved by the aforesaid action of
the Board he filed a wit petition sone times in June 1976
whi ch was registered as Civil Wit Petition No. 336 of 1976.
The Hi machal Pradesh H gh Court allowed the said wit
petition filed by the respondent by judgment dated 11th
Septenber, 1981, by conming to the conclusion that the
respondent having been pronoted to the post of Head Cerk
nerely on ad hoc basis could legitimtely claim to be
appoi nt ed agai nst the upgraded post of Senior. Stenographer
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by exercising his option to revert to his substantive post
Jr. Stenographer. The High Court, therefore, directed the
Board to consider the respondent’s case for pronotion to the
post of Sr. Scale St enographer under the Rules and
Regul ati ons exi sting when those posts becane avail able. This
deci sion of the |learned Single Judge of the H nachal Pradesh
Hi gh Court became final as the Letters Patent Appeal No. 35
of 1981 filed by the Board stood dism ssed by the D vision
Bench on 18th Novenber, 1991. A departnental pronotion
comm ttee pursuance to the direction of the Hgh Court in
the aforesaid judgment considered the case of the respondent
for pronotion to the post of senior Scal e Stenographer but
being of the view that the respondent has | ost touch with
the stenography and typing ever since his pronotion and
absorption as a Head derk.in August, 1974, would not be
suitable for the post of Senior Scale Stenographer, did not
recormend his case for the post of senior stenographer. The
departmental pronotion conmttee, therefore, reconmended the
pronotion of the respondent to the post of Head C erk/ Head
Assi stant. The respondent then filed a contenpt petition
alleging that ~the direction of the H gh Court has not been
carried out which stood disnissed by order dated 27th June,
1983 on a finding that in the facts and circunstances it
cannot be held that there has been a violation of the
court’s direction./ The respondent along with three others
filed a second contenpt petition, which was registered as
CCP No. 2 of 1984 but that also stood disnissed by order
dated 25th My, 1984. The respondent, therefore, filed a
fresh wit petition which was registered as Cvil Wit
Petition No. 431 of 1984 but later on choseto withdrawthe
same as Board itself issued certain office orders on July
12, 1985 and the wit petition was dismissed as w thdrawn by
order dated 12th Septenber, 1985. The respondent then filed
a fresh wit petition along with~ one Narotam Dutt Sharma
which was registered as CAP No. 1088 of 1985 and that
petition stood transferred to the State Administrative
Tribunal on constitution of the Tribunal and was regi stered
as Transfer Application No. 741 of 1986. Shri  Sharna had
nade a representation to the Secretary of the  Board. The
Tri bunal being cognizant of the fact that a representation
by one of the petitioners is pending before the Board,
di sposed of the application by order dated July 11, 1991
directing the Board to consider the representation and
render a reasoned decision within two nonths. The Board took
a final decision on the representation of Shri® Sharma and
passed a reasoned order on 19th Novenber, 1991 which was
pl ead before the Tribunal and the Tribunal nerely took that
decision into consideration and held that ‘the Transfer
Application No. 741 of 1986 has becone infructuous. The
respondent then filed a fresh application before the
Tri bunal which was registered as OA No. 1374 of 1992 out
of which the present appeal arises. The Tribunal disposed of
the application in favour of the respondent by order dated
14th July, 1995 by issuing directions as already stated and
hence the present appeal

In the inpugned judgnment the Tribunal came to hol d that
the direction of the H gh Court dated 11th Septenber, 1981
in CWP No. 336 of 1976 holding that the respondent was
entitled to be considered for pronotion in his own stream of
stenography did not authorise the departnental pronption
conmittee to hold him unsuitable for the post of Senior
St enogr apher and to recomrend the pronotion of the
respondent to the post of Head O erk which was done by the
Board by order dated 11th August, 1982. The tribunal
therefore, reiterated that the respondent being the hol der
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of the post of Steno-typist on substantive basis was
entitled to be considered for pronotion in his own stream
and that not having been done, the rights of the respondent
have been infringed. The Tribunal also took into account the
fact that the respondent has been promoted in the clerica
line not only to the post of Head Clerk but to the clerica
line not only to the post of Head Cerk but to the stil
hi gher post of O fice Superintendent, and thought it fit not
to quash the said promotion notwithstanding the earlier
finding that the respondent was only entitled to be
consi dered for promotion in his own stream of stenography.
The Tribunal then considered the question as to what
direction could e given ‘and being of the view that the
respondent was senior to one Shri S.S. Kaushal in the cadre
of Steno-typist was entitled to be pronpted to the post of
St enographer in the pay scale of Rs. 106-200 with effect
from3lst My, 1996 and would be entitled to further
consequential benefits above Shri Kaushal. Utimately, the
Tribunal directed the Board to treat the respondent as
havi ng been~ pronbted as Stenographer with effect from 31st
may, 1966 _and further directed to give all consequentia
benefits flowing therefromin his own stream of stenography
only. It was further observed that there would be no
recovery from the respondent who in the neantine has worked
agai nst several clericals posts.

M. Raju Ranthandran the | earned « seni or counse
appearing for the Board contended that on 31st May, 1966 the
Board itself had not been constituted and the Board cane
into existence only in August,  1971. On that date the
respondent was an enployee of the State of Himachal Pradesh.
In the absence of State of Hi nachal Pradesh being a party to
the proceedings and in the absence of said Shri Kaushal a
party to the proceedings the Tribunal could not have issued
the inpugned direction of pronoting the respondent @ as a
St enographer with effect from 31st may, 1966 and the said
direction on the face of it is without jurisdiction. M.
Raj u Ranthandran the |earned seni or counsel further
contended that under the Board when the respondent accepted
the post of Lower Division Cerk and under the Regulations
of the Board even a junior stenographer could be pronoted to
the post of Head Cerk, there was no infirmty with the
promotion of the respondent as Head Cderk since 23rd of
August, 1974 and under such circunstances non-consi deration
of the respondent for one of the upgraded posts of senior
st enographer in 1976 does not constitute ~an infraction of
his right of consideration under Article 16 of the
Constitution. M. Raju Ramachandran also further contended
that the respondent having filed a wit petition which was
registered as CW No. 431 of 1984 chall engi ng the deci sion
of the departnmental pronotion commttee which considered the
case of the respondent for pronotion in accordance with the
direction of the High Court in CAP No. 336 of 1976 but found
hi munsuitable to hold the post of senior stenographer in
vi ew of respondent having |ost touch wth stenography and
ultimately with drawing the said wit petition itself would
i ndicate that the respondent accept ed t he position
continuance in the clerical Iline. M. Raju Ranchandran the
| earned senior counsel lastly contended that the respondent
ever since his pronmotion to the post of Head Clerk in 1974
having continued in the clerical line and having been
pronoted to the next higher grades and in the neantine
having retired on attaining the age of superannuation, the
i mpugned direction the Tribunal will be futile exercise and
will not be in the interest of justice. The | earned counse
for the respondent on the other hand vehenently argued that
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the respondent has all along been agitating the fact that he
shoul d be considered for pronmotion in his own stream nanely
in the stenography line and notwithstanding the earlier
direction of the High Court in favour of the respondent the
Board has been ignoring the same and as such the rights of
an enpl oyee wunder Article 16 of the Constitution has been
grossly infringed and the Tribunal was fully justified in
i ssuing the i mpugned directions. The |earned counsel
however, fairly stated that the direction of the Tribunal to
the effect that the respondent should be treated as a
St enographer with effect from 31st May, 1966 in the absence
of the State CGovernnent and Shri  Kaushal being a party to
the proceedings was probably not proper. But in any event
the rights of the respondent for being considered for
promotion in the stenography line could not have been
infringed in the manner in which the Board has refused to
consi der particularly when the pronotional posts in the
stenography line  are non-sel ection posts where pronotion is
based nerely on the seniority, justifies the direction the
Tri bunal ‘and this Court <can nodify the sanme to the extent
requi red —since part of t he direction has becone
uni npl ement abl e by the Board. The | earned counsel al so urged
that no doubt the respondent has retired in the neantime but
by considering his case for pronotion in stenography line
may ultimately get him sone pensionary benefits and that
shoul d not be denied to him

Havi ng considered the rival subnissions and having
exam ned the Regulations of the Board as well as different
orders passed by the Boar pronoting the respondent as a Head

Clerk and further pronmpting himto still higher grades in
the clerical line the guestions that arise for our
consi deration are:

1. Whet her non-consideration of the respondent for being

pr onot ed agai nst an upgraded post of Seni or
St enogr apher constitutes an infraction of his right of
consi deration under Article 16 of the Constitution?

2. Whether in the facts and circunstances of the preset
case it <can be said that ‘the respondent accepted his
continuance in the clerical line, and therefore, should

not be allowed to claimagain his reversion to the

st enogr aphy |ine?

3. Whet her the inpugned directions of the Tribunal are at
all justified particularly in the context of the facts
inrelation to a state of affairs in the year 1966 when
the Board itself had not come into existence and in the
absence of the State Governnment as a party to the
proceedi ngs and so also in the absence of Shri Kausha
as a party to the Proceedi ngs?

4, The respondent having continued in the clerical |ine
since his pronotion as Head clerk in the year 1974 and
havi ng been granted further pronotion in the'said |ine
and ultimately having retired, whether it is at al
necessary to direct the Board to reconsider his case
for pronotion in the Stenography |ine?

So far as the first question is concerned, it is an
admtted fact that the respondent had been regularly
absorbed as a Junior Stenographer under the Board by order
dated 7th June, 1973 with effect from 1st June, 1972. Under
the Regul ations read with Appendix 'A pronotion to the post
of Head C erk no doubt was perm ssible both fromthe UDCs as
well as fromthe stenography junior scale in the ration of
9:1 and the respondent had been pronoted to the post of Head
Clerk on 23rd August, 1974 but the said pronmotion of the
respondent was nmnerely on an ad hoc basis and he had no
substantive right to the post of Head Clerk on the date the
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posts of Junior stenographers were upgraded to the senior
scal e stenographers i.e. on 27th march, 1976. The respondent
being a substantive junior scal e stenographer had therefore
aright to be considered for pronotion to the post of senior
scal e stenographer in Mrch, 1976, and by such non-
consi deration there has been an infringement of Article 16
of the Constitution. In fact the High Court held so by its
j udgrment dated 11th Septenber, 1981 passed in CAP No. 336 of
1976 which was upheld by the Division Bench by order dated
18t h Novenber, 1981 in dismissing the Letters Patent Appea
No. 35 of 181.

It isin this context an ancillary question required to
be answered nanely whether the departnental pronotion
conmittee could have held the respondent unsuitable for the
post of senior stenographer nerely on the ground that he has
[ ost touch in stenography. The answer to this nust be in the
negative. Since under “the Regulations as well as the
Appendix, ‘the criteria for pronotion to the non-selection
post being seniority the departnental pronotion committee
could not. have held the respondent unsuitable for the post
of senior - _stenographer. The decision of the departnenta
pronotion conmittee, therefore, was wholly erroneous.

Conming now to the second question, it would appear form

the facts already narrated as well as the records of this
appeal which we have carefully scrutinised, the respondent
has all along been continuing in the clerical |ine eversince

23rd of August, 1974. Subsequent to the decision of the Hi gh
Court in CW No. 336 of 1976 and the reconmendati on of the
departnental pronotion comrmittee which considered the case
of the respondent pursuance to-the direction given by the
High Court in the aforesaid wit petition, the Board passed
an order on 11th August, 1982 reverting the resonant to the
scale of junior stenographer wth effect fromJune 8, 1976
and by vyet another office order ~said respondent was again
promoted to the post of Head O erk. The respondent having
failed in the contenpt proceedings initiated at his behest
did file a wit petition No. 431 of 1984 but withdrew the
same on Septenber 12, 1985. Under these circunstances, we
are inclined to accept the 'subm ssion off M. Raju
Ranchandran the |earned senior counsel appearing for the
Board that the respondent accepted his promption in the
clerical line and continued thereunder and as such was not
entitled to re-open the mmtter again by filing a fresh
petition before the Tribunal. On the facts and circunstances
of the present case, we are of the considered opinion that
the respondent could not have re-agitated the claim by
filing a fresh application before the Tribunal challenging
the very same cause of action which arose on 11th August,
1982 agai nst which the respondent did file a wit petition
No. 431 of 1984 and withdrew the same on 12th Septenber,
1985.

Coming Now to the third question on the face of the
i mpugned order the direction of the Tribunal to treat the
respondent as having been pronoted as a Stenographer wth
effect from 31st May, 1966 is wholly without jurisdiction
i nasmuch as such a direction could not have been given to
the Board when the Board itself was not in existence on that
date. Secondly, on that date the respondent was an enpl oyee
of the State Governnent and the State CGovernnent was not a
party to the proceeding before the Tribunal. Thirdly, the
aforesaid direction has been given as one S.S. Kaushal who
was junior to the respondent in his erstwhile post of Steno-
typist got pronotion to the post of Stenographer and that
Shri Kaushal was not a party to the proceedings. Lastly, a
cause of action, if at all, which arise on 31st may, 1966
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could not have been assailed before the Tribunal by filing
an application in the year 1992 and by all owi ng such bel at ed
and stale claim would upset the entire cadre nanagement and
will not be in the interest of justice. Learned counsel for
the respondent, therefore in course of hearing very fairly
stated that the said direction of the Tribunal was probably
not proper and we have, therefore, no hesitation n holding
that the aforesaid direction is wholly wunjustified and
unsustai nable in | aw and we accordi ngly quash the sane.

The only question that survives for consideration is
whether in the facts and circumstances as narrated above it
would at all be necessary for this Court to issue any
direction to the Board 'in nodification of the one given by
the Tribunal and to direct that the question of pronotion of
the respondent in the ~stenography line be reconsidered. As
has been stated earlier the respondent has been conti nuing
in the clerical line eversince 1974 on being pronoted to the
post of Head Clerk. 1n the neantine he has got further
pronotions in- the said line and has ultimately retired from
the servi'ces on attaining the age of superannuation. At this
length of tineit would not be in the interest of justice to
direct the Board to reconsider the question of his pronotion
in the stenography line and give consequential pronotiona
benefits thereon notwi thstandi ng our conclusion on the first
guestion fornul ated above.

In the aforesaid prem ses, we allow ‘this appeal, set
aside the i mpugned | udgnent of ~the Himachal Pradesh
Admini strative Tribunal in OA No. 1374 of 1992 and disniss
the said OA There will be no order as to costs.




