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CASE NO. :
Speci al Leave Petition (civil) 13668-13669 of 1999

PETI TI ONER
JANATHA BAZAR ( SOUTH KANARA CENTRAL

Vs.

RESPONDENT:
VS.

DATE OF JUDGVENT: 21/09/ 2000

BENCH:
M B. Shah, & D.P. Mbohapatra.

JUDGVENT:

Shah, J.
Leave granted.

Heard | earned counsel for the parties exhaustively.
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The question involved in these appeal s isWhether Hi gh
Court was justified in confirm ng the order passed by the
Labour Court reinstating the respondents-worknen with 25%
back wages inspite of specific finding of fact that the
charges of breach of trust and m sappropriation of goods for
the value given in the said charges had been clearly

est abl i shed. Apparently, it would be an unjustified
direction to reinstate an enpl oyee agai nst whom charge of
m sappropriation is est abl i shed. A proved act of

m sappropriation cannot be taken lightly even though nunber
of such m sappropriation cases remai n undisclosed and such
enpl oyees or others amass wealth by such neans. I'n any
case, nisappropriation cannot be rewarded or |egalised by
reinstatement in service with full or part of back wages.

The matrix of the facts as culled out fromthe case are
thatthe appellant is a Co-operative Society | registered
under the Karnataka Co- operative Societies Act, 1959.  The
Managenent charged four of its enployees, nanmely Snt
Seetha B., Sri D. Chandrashekhar, Sri Madhukar Shetty and
Sri B. Danodhar Naik, wth breach of trust and
m sappropri ation of the wvalue of goods anounting to
Rs. 24,239.97 and Rs.19,884.06 during the period 1.7.1977 to
30.6.1978. The said charges were based on shortage of goods
noticed on stock verification for the above said period.
After holding an enquiry, the managenent dism ssed all the
above enpl oyees. Thereafter, the enpl oyees Union raised an
i ndustrial dispute and on 26.6.1981 a reference was made by
the Governnent to the Labour Court, Managal ore, under
Section 10 of the Industrial D sputes Act, 1947 (hereinafter
referred to as the Act) in |I.D. No.45/1981. The Labour
Court considered the docunentary evi dence produced by the
Managenent ; the audit report for the relevant period from
1.7.1977 to 30.6.1978; the adnmissions of the indicted
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wor kmen who deposed that the goods were sent to their
counters for sale by neans of supply slips and the fact that
they have not accounted for the shortage of goods noticed,
the value of which is givenin the audit report, and
recorded the finding that the charges of breach of trust and
m sappropriation of the goods entrusted to them of the val ue
given in the charges have been clearly established. 1In the
award passed by the Labour Court, there is a thorough
di scussion of the evidence adduced by the Managenment and the
Workmen and sufficient reasons are given in support of the
finding that the charges alleged against the worknen are
proved. After recording evidence and hearing both the
sides, the Labour Court wvide its award dated 30.1.1995 held
that the charges of breach of trust and mi sappropriation by
the enployees were proved. However, the Labour Court in
exercise of its discretionary power under Section 11A of the
Act ordered their reinstatement-with 25% of back wages. The
Labour Court further ordered for continuity of their service
by inposing penalty of stoppage of 5 increnents wth
cunul ative ~effect and for fixing their pay on the basis of
i mposition_ of such penalty fromthe date of their dismssa
till the date of reinstatenent. Against the award of the
Labour Court, both the parties filed wit petitions before
the H gh Court of Karnataka. The Learned Single Judge
confirmng the award passed by the Labour Court dism ssed
both the wit petitions.

Being aggrieved by the comon order passed by the
| earned Single Judge, both the parties filed Wit Appeals
No. 8795 of 1996 and 1954 of 1997 before the D vision Bench
of the H gh Court. The Division Bench found that the Labour

Court had arrived at its conclusion after thoroughly
considering the entire evidence and, therefore, it did not
call for any interference. Further, with regard to the
guestion whet her the Labour Court was justified in

interfering with the order  of dismssal passed by the
Disciplinary Authority in exercise of its powers under
Section 11A of the Act, the Hgh Court cane to the
conclusion that the Labour Court gave reasons for coming to
its conclusion and those reasons could be —considered as
justifiable and sufficient grounds to interfere with the
puni shrent i nposed by the enployer. By comon judgnent and
order dated 18.9.1998, the wit appeals were dism ssed.
Hence, these appeal s by special |eave.

As stated above, the Ilearned Single Judge -and the
Division Bench in wit appeals confirmed the findings given
by the Labour Court that charges against the worknmen. for
breach of trust and m sappropriation of funds entrusted to
them for the value nentioned in the charge-sheet had been
est abl i shed. After giving the said findings, in our ' view,
the Labour Court materially erred in setting aside the order
passed by the Managenent renoving the worknen from the
service and reinstating themw th 25% back wages. Once act
of msappropriation is proved, may be for a small or large
amount, there is no question of showing wuncalled for
synmpathy and re- instating the enployees in service. Law on

this point is well settled. [Re.: Muni ci pal Conmittee,
Bahadurgarh v. Kri shnan Behari and Qthers (1996) 2 SCC
714]. In U P. State Road Transport Corporation v. Basudeo

Chaudhary and Another [(1997) 11 SCC 370] this Court set
aside the judgnent passed by the Hi gh Court in a case where
a conductor serving wth the UP. State Road Transport
Corporation was removed fromservice on the ground that
al l eged m sconduct of the conductor was attenpt to cause
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loss of Rs. 65/- to the Corporation by issuing tickets to
23 passengers for a sumof Rs.2.35 but recovering @Rs.5.35
per head and al so by making entry in the waybill as having
recei ved t he amount  of Rs. 2.35, which figure was
subsequently altered to Rs.2.85. The Court held that it was
not possible to say that Corporation renoving the conductor
from service has i nposed a puni shnent whi ch is
di sproportionate to his msconduct. Simlarly in Punjab
Dairy Devel opnent Corporation Ltd. and Another wv. Kal a
Singh and Qthers [(1997) 6 SCC 159], this Court considered
the case of a workman who was working as a Dairy
Hel per-cum Cl eaner for collecting the mlk from various
centres and was charged for the mi sconduct that he inflated
the quantum of mlk supplies in mlk centres and also
inflated the quality of fat contents where there were |ess
fat contents. The ~Court held that in view of proof of
m sconduct a necessary consequence will be that Managenent
has 1ost confidence that the workman would truthfully and
faithfully carry on his duties and consequently the Labour
Court rightly declined to exercise the power under Section
11A of the |I.D. Act to grant relief-with nminor penalty.

In view of the aforesaid settled |egal position, the
H gh Court materially erred in confirmng the directions
gi ven by the Labour Court in reinstating the
respondent-worknen with 25% back wages. ‘For giving the
aforesaid direction, the Labour Court considered that there
is no evidence regarding past m sconduct by the enployees
and, therefore, it can be observed that they have rendered
several years of service without any blem sh and to sone
extent, there was | apse on the part of the Managenent.

In case of proved nisappropriation, in our view,  there
is no question of considering past record. It 'is the
discretion of the enployer to consi der the sane in
appropriate cases, but the Labour Court cannot substitute
the penalty inposed by the enployer in such cases.

In the result, the appeals are allowed. The i npugned
order passed by the Hi gh Court confirm ng the award dated
30.1.1995 passed by the Labour Court is set aside. There
shall be no order as to costs.




