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The appellant  applied for the-allotment of a plot
measuring 350 sq.mrs. under the Scheme of "Indrapurant and
paid registration amount of Rs.42,000/- on 28th July, 1989.
A further sumof Rs.63,000/- being the reservation anount
was paid and plot allotted to him vide [letter " of the
respondent-aut hority dated 5th Novenber, 1989. The first
instal ment of Rs.76,125/- was paid by himon 16th | August,
1990. Further instalnents during 1990-95 were not paid
allegedly on the ground that the respondent-authority had
not made any devel opnent at the site. The appellant further
stated that he was made to believe that the possession of
the plot would be handed over to himby the year 1991, Vide
letter dated 28th February, 1995, the appellant was i nforned
that if the balance anount is not paid by him by 30th
Noverber, 1995, interest would be charged on the balance
amount due. The appellant’s contention is that in terns of
the aforesaid letter the interest, if any, can be charged
for the period comrencing from 30th Novenber, 1995 and not
earlier to it. He had already paid a total ~sum of
Rs.5,74,993/- but the respondents were allegedly wongly
insisting for the payment of an additional! amunt of
Rs. 2,34, 127/ - before delivery of possession of the plot. As
the plot was not delivered to him the appellant filed a
conplaint under Sections 36A, 36B(a) and 36D of the
Monopolies & Restrictive Trade Practices Act (hereinafter
referred to as "the MRTP Act") before the Monopolies and
Restrictive Trade Practices Conmm ssion (hereinafter referred
to as "the Conm ssion") which was registered as Unfair Trade
Practice Enquiry No.92/97. Notice of enquiry wunder the
provisions of the MRTP Act was issued to the respondent who
appeared before the Conmission and contended that the
appel l ant himself through his letter dated 13th Decenber,
1996 admitted the delay in paynents and indicated his
willingness to pay the entire anmpbunt outstandi ng agai nst him
with the request not to cancel the allotnent due to del ayed
paynments. The anmpunt liable to be paid by the appellant was
stated to have been calculated strictly in accordance wth
the terns and conditions of the brochure circul ated. The
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respondents could have cancelled the allotnment in terns of
the regulations contained in the brochure but it was not
done to facilitate the appellant to make the payment of the
bal ance anount. It was contended that the necessary
facilities of sewerage, drainage, wat er supply and
electricity connections were nmade avail abl e to the
pl ot -hol ders including the appellant in Indrapuram Schene.
Regardi ng delivery of possession, it was contended on behal f
of the respondent-authority, that in the brochure only
estimated time of conpletion of schene was indicated and
delay in completion had occurred due to various factors
including the constraints of funds. It was further pleaded
that the paucity of financial resources had been caused due
to delay or default in paynment by the allottees Ilike the
appel | ant . On the basis of the pleadings of the parties,
the Conmission franed the follow ng issues: "1. Whet her
the respondent has been'indulging in unfair trade practices
as alleged in the NOE?

2. \Wether these unfair trade practices are prejudicia
to the ‘interest of the conplainant/ other nenbers of the
public?

3. Vet her he is entitled to relief/conmpensation
cl aimed nmade by himinthe conpensation application?

4. Relief, if any?"

After referring to the pleadings and the evidence
produced, the Comm ssion concluded:

"It transpires that the applicant/conplainant has of his
own accord, approached the respondent and indicated his
willingness to pay the ampbunt due fromhim Not only has he
shown his desire to clear the dues, he has al so acknow edged
that there has been delay on his part in making the paynent.
Perusal of the allotment letter reveals that there is a
stipulation with regard to paynent of interest and / pena
interest if the paynment is not made within the  prescribed
time limt. As both the applicant/conpl ai nant as well as
the respondent are relying on the allotment letter, it
stands to reason that the outstanding amount including
i nterest should be calculated in the light of this letter of
5.11.1989. It appears fromthe affidavit of evidence filed
on behalf of the respondent that the cal culati ons have been
made on the basis of that letter and the respondent has
accordi ngly, i ndi cat ed t he anmount to t he
appl i cant/ conpl ai nant . In that view of the matter, the
applicant/conplainant’s contention that interest should be
charged after 30th May, 1995 is not tenable. It is/ also
quite apparent that there has been delay in the conpletion
of the project but delay seems to have been caused by
ci rcunst ances beyond the control of the respondent. It is
al so comon know edge that there has been cost escalation
and cost etimates of 1989 need revision and the revised
estimate is bound to be nuch higher than the origina
estimate. |t appears that devel opnment of infrastructure and
provision of utilities like water supply and electricity
connection have also contributed to the hike in the
estimated cost and demand for additional charges for

sewer age, | ease rent, etc., cannot be construed or
considered to be an unfair trade practice on the part of the
respondent . It also transpires that the respondent is

charged with the responsibility of developing land for
plots/flats and making the same available to the allottees
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like the applicant/conplainant on actual cost value basis
and the total <cost incurred by it is required to be
recovered fromthe allottees. In that view of the matter,
there is no escape fromthe conclusion that no case of
unfair trade practices by and on behalf of the respondent
has been made out and no prejudice seens to have been caused
to the applicant/conpl ainant as a consequence thereof."

Learned counsel appearing for the appellant relying upon
a judgnent of this Court in Bihar State Housing Board and
Os.vs. Lalit Ram[1997 (10) SCC 339] submitted that as the
respondent-aut hority has been proved to be responsible for
the delay in delivering  possession of the plot, the
appel lant could not be burdened to pay the penal interest
for the period anterior to 30th May, 1995. It is true that
if the authority is found to be responsible for the delay in
delivery of the possession of the plot in terns of the
agreenent / arrived at or according to the assurance given in
the brochure, the allottee cannot be burdened wth the
i nterest on the bal ance ambunt not paid by him However, it
has to be found on facts as to whether the authority or the
allottee was responsible for the alleged del ay. Accordi ng
to the available records and the subm ssi ons made on behal f
of the appellant it transpires that the schedul e for paynent
of the total estimated cost of the plot being Rs.4,29, 000/-
and registration anpunt of Rs.42,000/- was to be paid in the
following instalnents:

" S. No. I nstal ment - Description Due date of payment 1.
Reservati on Anmount 4.12.1989 2. Instalnent No.1 4.5.1990 3.
Instalnment No.2 4.11.1990 4. Instalnment No.3 4.5.1991 5.
Instal nent No.4 4.11.1991 6. | nstlanent No.5 4.5.1992 7.
I nstal nent No.6 4.11.199"

It further transpires that after paying the initia
anount of Rs.42,000/- the appellant paid the first
instal ment of Rs.63,000/- on 3.1.1990 and second instal nent
of Rs. 76, 125/ - on 16th  August, 1990 total bei ng

Rs. 1, 81, 125/ -. Amounts of instalnent due on 4.11.1990,
4.5,1991, 4,11.1991, 4.5.1992 and 4,11.1992 wer e,
adm ttedly, not pai d on the due dat es. The

respondent-authority vide its letter dated 28th February,

1995 called wupon the appellant to nake upto date paynents
and 10% of premiumof his plot as |ease rent and Rs.4800/-
as sewer connection and water connection charges |atest by
30th My, 1995. It was pointed out that "if the payment is
not made within the due date interest shall be charged @ 18%
& chokidata fee Rs.5/- per day shall be charged after
30. 5. 95". Admittedly, till 16.10.1996 no anpbunt was  paid

Even on that date a sumof Rs.72,188/-, the anmpunt of
i nstal ment payable on 4.11.1990 was actually paid. The
appel l ant thereafter paid a sumof Rs.2 |lakhs on 7.1.1997
and Rs.1,29,600/- on 13.1.1997 before filing his conplaint

in the Conm ssion on 28th February, 1997. Having failed to
perform his part of the contract, the appellant cannot be
permtted to urge that he is not liable to pay the bal ance
amount along wth interest as according to him the
respondent -aut hority had failed to deliver possession as per
terns of the brochure. The authority was not expected to
deliver possession in the absence of the payment of the
agreed anount. Having failed to performhis part of the
agreenment, the appellant cannot be permitted to urge, at

this stage, that he was not liable to pay the interest as
agreed to by himat the tinme of accepting the allotment of
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the plot in his favour. The reliance of the |earned counse
on the letter dated 28th February, 1995 is also m splaced
i nasmuch as by that letter he was given further opportunity
to make the paynent of the bal ance anpbunt al ongwi th charges
mentioned therein by a specified date, failing which
interest and chokidata was to be charged from him The
letter did not envisage that such interest and choki data was
to be charged froma date subsequent to 30th May, 1995 and
not prior to it. The nmention of the date was only to
intimate the appellant of the concession given to him and
upon his failure to avail of the benefit by the specified
date, he was liable to pay the interest as agreed upon. The
judgment of this Court in Bihar State Housing Board and
O's.vs. Lalit Ram (supra) is also of no help to him In
that case the allottee was found to have been intimating the
Board time and again for conpletion of the construction of
the plot but despite his request the sane was not conpl eted
and it was held that w thout conpletion of the construction
the aforesaid allottee could not be asked to execute the
agreenment. _and upon his failure to execute the agreenent,
charged with the Iliability of paying the interest. The
facts of the present case are altogether different and
di stingui shabl e. After going through the whole record
produced before us, we find that no ground is nmade out to
interfere wth the order of the Comm ssion in this appeal
The appeal is, therefore, disnm ssed. The appellant is held
liable to pay the anount denanded from him before the
delivery of the possession of the plot. No costs.




