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1. Chal | enge in these appeals is to the order dated 11th May,
2006 passed by the Appellate Tribunal for Electricity (in short
"Appel late Tribunal’). The appeal was filed by the respondent

No.1 to set aside the order dated 4th Decenber, 2004 as

amended by order dated 28.2.2005 passed by the Jharkhand

State Electricity Regulatory Conm ssion, Ranchi (in short the
"State Commi ssion’).

2. Wi | e di sposing of the appeal, the Appellate Tribuna

hel d as foll ows:

"In the result-

(i) On the first point, we hold that the
Regul at ory Conmi ssion has neither the

authority nor jurisdiction in terns of The
Electricity Act 2003 to fix a tariff between the
appel l ant, a consumer and the second

Respondent a generator being a comercia
transaction pure and sinple, which

rel ationship is governed by an existing PPA

We also hold that it is not an order or a tariff
det ermi nation/ order by the Regul atory

Conmi ssion falling under one or nore the

provi sions of The Electricity Act 2003, which

al one i s appell abl e.

(ii) On the second point, we hold that the
Regul at ory Conmi ssion as an expert Arbitral

Tri bunal has resolved the dispute as referred
to it by parties to the dispute on invitation
and it is an award in terms of the PPA
entered between the parties and it is
enforceable as it has all the force of an
arbitral award passed by a validly constituted
Arbitral Tribunal

(iii) On the third point, we hold that no
appeal is nmmintainable before the Appellate
Tribunal for Electricity and appeal deserves
to be rejected as not mmintainable, as it is not
in dispute that in |aw as agai nst the award of
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an Arbitral Tribunal no appeal is
nmai nt ai nabl e before this Appellate Tribunal

(iv) On the last point, we hold that the
resol ution of dispute by the State Regul atory
Conmi ssion is by way of arbitral proceedings
and it is an award which is binding on the
parties. W have neither the jurisdiction nor
authority to interfere with the inpugned
resolution of tariff by way of arbitration; and

(v) In the result, all the points are answered
agai nst the appellant and the appellant is not
entitled to any relief in this appeal."”

3. The appeal “was dism ssed as inconpetent and not
mai nt ai nabl e.

4, During the course of hearing of the appeal it appeared to
us that there is need for verification of the capitalization of the
costs incurred upto comni ssioning of appellants’ power plants

at Rajrappa and G di. For this purpose the reputed Cost

Accountants have to- do the verification and for this purpose

we have required the parties to suggest the nanes. Wile the
appel | ants have suggested nanes of three Chartered

Account ants, respondents have suggested that it will be done

by Cost Accountants Unit of Neyvely Lignite Corporation Ltd.,

a public sector undertaking.

5. We have consi dered t he nanmes suggested. W direct that

| et the Cost Accounts Wng of Ms Ernst & Young, Chartered
Accountants determine the actual capital costs based on the
formula for the power purchase agreenment between Coal |ndia
Ltd. and M's DLF Power Company Ltd. for the aforesaid two

pl ants. Copies of the report of the Cost Accounts Wng shall be
given to the parties and also submtted to the State

Conmi ssion. On recei pt of the report, the Conmm ssion shal
determne the tariff as per the ternms of the power purchase
agreenent between the parties for the two power plants.

Needl ess to say that for the purpose of verification, necessary
datas and information shall be nade available to the Cost
Accounts Wng as may be required. Wthin a period of two

nonths fromthe date of receipt of the report fromthe Cost
Accounts Wng the State Comm ssion shall deternine the

tariffs. Copies of the tariff order shall be issued to the parties
and shall also be submitted before this Court. Incase Ms
Ernst & Young Chartered Accountants express any difficulty,
within a period of three weeks, the Cost Accounts W ng of
Neyvely Lignite Corporation Ltd., shall undertake the

assi gnment as directed above

6. Call these matters in February, 2008.




