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PETI TI ONER
P. NALLAMVAL

Vs.

RESPONDENT:
STATE REP. BY | NSPECTOR COF POLI CE

DATE OF JUDGVENT: 09/ 08/ 1999

BENCH

K. T. Thomas, M B. Shah

JUDGVENT:

THOMAS, - J.

Leave granted.

Sone of the former Mnisters of . the Taml Nadu
Government in the Mnistry headed by the erstwhile Chief
M nister Snt. Jayalalitha are being prosecuted before

certain Special Courts for the offence, inter alia, under
Section 13(1)(e) of 'the Prevention of Corruption Act, 1988
(for short "the P.C. Act"). ~The former speaker of the
Tam | Nadu Legi sl ative Assenbly (when Snt. Jayalalitha was
the Chief Mnister) isalso facing a sim/lar charge. They
are indicted on the prem se that they were public  servants
during the relevant tine and that each -one has anassed
weal th disproportionate to his/her known sources of | incone,
for which he/she is unable to account.

But in all such cases, sone of their kith and kin are
al so being arraigned as co-accused to face the sai'd of fence
read with Section 109 of the Indian Penal Code (for short
"the Penal Code"). Appellants herein are all those kith and
kin who are now being proceeded against for the said
of fences in conjunction with the public servant concerned.
They raised prelimnary objections before the Special Courts
on various grounds for pre-charge exoneration, but the Court
repelled all such objections. They noved the High Court of
Madras agai nst such orders, but a |learned Single Judge who
heard the notions together, along with certain other
petitions arising fromthe sane prosecution  proceedings,
dismssed all the petitions by a common order, whichis now
bei ng chal | enged in these appeal s.

Appel l ants have restricted their contentions, in these
appeals, to the question whether they are liable to  be
prosecuted along with public servants for the offence under
Section 109 of the Penal Code read with Section 13(1)(e) of
the P.C. Act. Shri K K  Venugopal, |earned senior counse
arguing for the appellants submitted his point broadly that
the offence wunder Section 13(1)(e) of the P.C. Act is
unabettable, since the nub of the offence is the failure of
the public servant to account for the excess wealth which
none el se can possibly do.

Respondent - State of Tami| Nadu has produced a copy of
the decision rendered by a learned Single Judge of the
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Madras High Court dated 17-6-1988, in which the identica
guestion was considered when it arose under Section 5(1) of
the Prevention of Corruption Act, 1947 (for short "the old
P. C. Act") wherein it was held that "the offence of
acquiring and being in possession of disproportionate assets
can be abetted by another including one who is not a public
servant". It was pointed out by the respondent that the
af oresaid decision was chall enged before this Court through
a special |eave petition and on 14-12-1988 this Court has
dism ssed the said petition. Shri KK Venugopal has

rightly contended that dismssal of the special |eave
petition wll not ampbunt to uphol ding of the | aw propounded
in the decision challenged through that special |eave
petition. The aforesaid |legal position seens to be well

nigh settled. [vide Indian G| Corporation Ltd. vs. State
of Bihar {1986 (4) SCC 146}];  Union of India vs. Al India
Servi ces Pensioners Association {1988 (2) SCC 580}; Suprene
Court Enpl oyees Wl fare Association vs. Union of India
{1989 (4) scc187].

Shri ~ Shanti Bhushan, | earned counsel appearing for the

respondent - State submitted that it would be a dangerous
proposition that the of fence under Section 13(1)(e) of the
P.C Act is unabettabl e because a non public servant who

actively aids and facilitates the perpetration of the said
of fence would nove at large with i munity. —Learned counse
poi nted out a few illustrations to drive the point honme that
such offence is clearly abettable by others and the abettors
cannot be insulated fromthe reach of |aw

Union of India was nade a respondent before the Madras
H gh Court and one Under Secretary to the Governnent of
India had filed a counter affidavit therein on 1-12-1998
conceding to the |egal position espoused by the appellants.
But Shri V.R Reddy, |earned senior counsel now appearing
for the Union of India strongly supported the stand adopted
by the State of Tami| Nadu. The volte-face of the Union of
India cannot be frowned at, for, it is open to the State or
Union of India or even a private party to retrace or even
resile froma concession once nade in the court on a |ega
proposi tion. Firstly, because the party concerned, on a
reconsi deration of the proposition could conprehend a
different construction as nore appropriate. Secondly, the
construction of statutory provision cannot-rest entirely on
the stand adopted by any party in the lis. Thirdly, the
parties rmust be left free to aid the court in reaching the
correct construction to be placed on a statutory provision
They cannot be nailed to a position on t he I ega
interpretation which they adopted at a particular point of
ti me because saner thoughts can throw nore |ight on-the sane
subj ect at |ater stage.

Before dealing wth the contention advanced by the
appel l ants we nmay point out that Section 4 of the P.C Act
confers exclusive jurisdiction to Special Judges appointed
under the P.C. Act to try the offences specified in Section
3(1) of the P.C. Act. To understand the exclusivity of
such jurisdiction it is advantageous to extract Section 4(1)
of the P.C. Act as under:

"Not wi t hst andi ng anyt hi ng contained in the Code of
Crimnal Procedure, 1973 (2 of 1974), or in any
other law for the time being in force, the
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of fences specified in sub-section (1) of section 3
shall be tried by special Judges only."

The placenment of the nonosyllable "only" in the sub-
section is such that the very object of the sub-section can
be discerned as to enphasize the exclusivity of the

jurisdiction of the Special Judges to try all offences
enveloped in Section 3(1). That can be further noticed
whil e readi ng that sub-section. It is as follows:

.......... L....T.......To. ... T o T T T

"The Central Government or the State Governnent
may, by notification in the Oficial Gazette,
appoi nt as many speci al Judges as may be necessary
for such area or areas or for such case or group
of cases as may be specified in the notification
to try the foll ow ng offences, nanely:-

(a) —any offence puni-shabl'e under this Act; and

(b) any -conspiracy to comrit or any attenpt to
commit or any abetment of any of the offences
specified inclause(a)."

Thus, clause (b) of the sub-section enconpasses the
of fences conmitted in conspiracy with others or by abetnent
of "any of the offences" punishable under the P.C. Act. |If
such conspiracy or abetnment of "any of the offences”
puni shable under the P.C. Act can betried "only" by the
Special Judge, it is inconceivable that the abettor or the
conspirator can be delinked from the  delinquent public
servant for the purpose of trial of the offence. I1f a non-
public servant is also a nenber of the crimnal conspiracy
for a public servant to commt any offence under the P.C
Act, or if such non-public servant has abetted any of the
of fences which the public servant conmmits, such non-public
servant is also liable to be tried along with the public
servant before the court of a Special Judge havi ng
jurisdiction in the matter.

Shri K K. Venugopal, |earned senior counsel contended
that P.C. Act, being a special enactnent has taken into its
fold specific cases of abetnent of offences. Vide Sections
10 and 12 of the P.C. Act. Those sections are  extracted
bel ow.

"“10. Puni shnent for abetnent by public servant of
of fences defined in section 8 or 9.-° Woever,
being a public servant, in respect of whomeither
of the offences defined in section 8 or section 9
is commtted, abets the offence, whether or not
that offence is commtted in consequence of that
abetnent, shall be punishable with inprisonnent
for a termwhich shall be not |ess than six nonths
but which may extend to five years and shall also
be liable to fine."

"12. Puni shment for abetnment of offences defined
in section 7 or 11.- Woever abets any offence
puni shabl e wunder section 7 or section 11 whether
or not that offence is conmtted in consequence of
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t hat abet nent , shal | be puni shabl e with
i mprisonment for a termwhich shall be not |ess
than six nmonths but which nmay extend to five years
and shall also be liable to fine."

According to the |earned counsel since no other type of
abetnent is nade specifically punishable under the P.C.  Act
there cannot be any question of a non-public servant
abetting the offence wunder Section 13(1)(e) of the P.C
Act .

It is true that Section 11 deals with a case of abetnent
of of fences defined under Section 8 and section 9, and it is
also true that Section 12 specifically deals with the case
of abetnment of offences under Sections 7 and 11. But that
is no ground to hold that the P.C. Act does not contenplate
abetnent ~of any of ‘the offences specified in Section 13 of
the P.C. " Act. Learned counsel focussed on Section 13(1)(e)
to elaborate that by the very nature of that offence it
pertains entirely to the public servant concerned as there
is norole for the co-accused for discharging the burden of
pr oof .

Section 13(1)(e) reads thus:
.......... L.....T.......T.......T......T.......T.......T..J

"A public servant is said to commt the offence of
crimnal msconduct,- (e) if he or any person on
his behalf, is in possession-or has, at any tine
during the period of his office, been in
possession for which the public servant cannot
satisfactorily account, of pecuniary resources or
property disproportionate to his known sources of
i ncome. Expl anation.- ( For the purposes of this
section, ‘known sources of incone’ neans incone
received fromany |awful source and such receipt
has been intimated in accordance with t he
provisions of any law, rules or orders for the
time being applicable to a public servant."

It may be renmenbered that this Court-has held in M
Krishna Reddy v. State Deputy Superintendent of ~ Police,
Hyder abad {1992 (4) SCC 45} thus:

"An analysis of Section 5(1)(e) of the Act, /1947
which corresponds to Section 13(1)(e) of the new
Act of 1988 shows that it is not “the nmere
acqui sition of property that constitutes an
of fence under the provisions of the Act but it is
the failure to satisfactorily account for  such
possessi on that nmakes the possessi on objectionable
as offending the |aw. "

Thus, the two postulates nmust conbine together for
crystallization into the offence, nanely, possession of
property or resources disproportionate to the known sources
of inconme of public servant and the inability of the public
servant to account for it. Burden of proof regarding the
first limb is on the prosecuti on whereas the onus is on the
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public servant to prove the second linb. So it is contended
that a non-public servant has no role in the trial of the
said offence and hence he cannot conceivably be tagged with
the public servant for the offence under Section 13(1)(e) of
the P.C. Act.

Section 13 of the P.C. Act is enacted as a substitute
for Sections 161 to 165-A of the Penal Code which were part
of Chapter | X of that Code under the title "Al offences by
or relating to public servants". Those sections were
deleted from the Penal Code contenporaneous wth the
enactment of Section 31 of the P.C. Act (vide Section 31 of
the P.C. Act). It is appropriate to point out here that in
the original old P.C. Act there was no provision anal ogous
to Section 13(1)e), but on the recomendati on of Santhanam
Committee the said Act was anmended in 1964 by incorporating

Section 5(1)(e) in the old P.C.  Act. Parliament |ater
proceeded to "consolidate and anmend the law relating to
prevention of corruption” and in the Bill introduced for

that purpose the followi ng was decl ared as per the Statenent
of (bj ects and Reasons thereof:

"The prevention of Corruption Act, 1947, was
amended /in 1964 based on the recommendati ons of
the Santhanam Committee. There are provisions in
Chapter I X of the Indian Penal Code to deal wth
public servants and those who abet them by way of
the crimnal m sconduct, there are al so provisions
in the Crimnal Law Amendnent Ordinance, 1944, to
enable attachment of ill-gotten wealth. « The Bil
seeks to incorporate all these provision wth
nodifications so as to make the provisions nore
effective in conbating corruption anong public
servants."

Thus, one of the objects of the new Act was to
incorporate all the provisions to nmake them nore effective.
Section 165-A of the Penal Code read like this:

"Puni shnment for abetnment of offences defined in
section 161 or section 165.- Woever abets any
of fence punishable wunder section 161 or  section
165, whether or not that offenceis conmmitted in
consequence of the abetnent, shall be punished
with inprisonnent of either descriptionfor a term
which nmay extend to three years, or with fine, or
with both."

Therefore, the legislative intent is nanifest that
abettors of all the different offences under Section
13(1)(e) of the P.C. Act should also be dealt with ‘along
with the public servant in the sane trial held by the
Speci al Judge.

Shri K. K Venugopal endeavoured to establish that the
of fence under Section 13(1)(e) of the P.C. Act is to be
understood as an offshoot of the different facets of
m sconduct of a public servant enunerated in clauses (a) to
(d) of the sub-section which a public servant mght commt.
According to him unless the ill-gotten wealth has a nexus
with the sources contenplated in the preceding clauses the
public servant cannot be held guilty under clause (e) of
Section 13(1). Learned senior counsel el aborated his
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contention like this: If a public servant is able to
account for the excess wealth by showi ng sone clear sources,
though not legally permssible, but not falling under any of
the preceding clauses of the sub-section, he would be
di scharging the burden cast on him He cited an exanple
like this:

If the public servant satisfies the court that the
excess wealth possessed by himis attributable to the dowy
ampbunt  which he received fromthe father-in-law of his son
the public servant is not liable to be convicted under the
af oresai d cl ause.

The above contention perhaps could have been advanced
before the enactment of the P.C. Act 1988 because Section
5(1)(e) of the old P.C Act did not contain an
"Expl anation" as Section 13(1)(e) now contains. As per the
Expl anation the  "known sources of income" of the public
servant, /for the purpose of satisfying the court, should be
"any lawful" source". Besides being the |awful source the
Expl anation further enjoins that receipt of such incone
should have been intimated by the public servant in
accordance with the provisions of any |aw applicable to such
public servant at the relevant time. So a public servant
cannot now escape /fromthe tentacles of Section 13(1)(e) of
the P.C Act by showi ng other |egally forbi dden sources,
al beit such sources are outside the purview of clauses (a)
to (d) of the sub-section.

There is no forcein the contention that the offences
under Section 13(1)(e) cannot be abetted by another person
"Abetnment"” is defined in Section 107 of the Penal Code as
under :

"107. Abetment of a thing.- A person abets the
doi ng of a thing, who-

First.- Instigates any person to do that thing;
or
Secondly, - Engages with one or nore other person
or persons in any conspiracy for the doing of that
thing, if an act or illegal onission takes place
in pursuance of that conspiracy, and in order to
t he doi ng of that t hi ng; or
Thirdly.- Intentionally aids, by any act or
illegal om ssion, the doing of that thing."

L I To...... To...... To...... To...... To...... T...o. 1. T..J

For the "First" clause (i.e. instigation) the follow ng

Expl anation is added to the section:

"Expl anati on 1.- A person who, by willful
m srepresentation, or by willful conceal nent of a
material fact which he is bound to disclose,
voluntarily causes or procures, or attenpts to
cause or procure, a thing to be done, is said to
instigate the doing of that thing."

For the "Thirdly" clause ( i.e. intentionally aids) the
foll owi ng Explanation i s added:
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"Expl anation 2.- \Woever, either prior to or at
the time of the commission of an act, does
anything in order to facilitate the conmi ssion of
that act, and thereby facilitates the conm ssion
thereof, is said to aid the doing of that act."

Shri  Shanti Bhushan cited certain illustrations which
according to wus, wuld anplify the cases of abetnents
fitting with each of the three clauses in Section 107 of the
Penal Code vis-a-vis Section 13(1)(e) of the P.C. Act.

The first illustration cited is this:

If A a close relative of the public servant tells
hi m of how other public servants have becone nore
weal thy by receiving bribes and A persuades the
public servant to do the sane in order to becone
rich and the public servant acts accordingly. |If
it s a proved position there cannot be any doubt
that A has abetted the offence by instigation

Next illustration is this:

Four persons including the public servant decide
to raise  a bulk amount through bribery and the
remai ning persons pronpt the public servant to
keep such noney in their names. |If this is a
proved position then all the said persons are
guilty of abetnent through conspiracy. The | ast
illustration is this:

If a public servant tells A a close friend of
him that he has acquired considerable wealth
through bribery but he cannot keep them'as he has
no known source of income to account, he requests
A to keep the said wealthin A s nane, and A
obliges the public servant in doing so. If it is
a proved position Ais guilty of abetnent falling
under the "Thirdly" clause of Section 107 of the
Penal Code.

Such illustrations are apt exanples of how the  of fence
under Section 13(1)(e) of the P.C. Act can be abetted by
non- public servants. The only node of prosecuting  such
of fender is through the trial envisaged in the P.C Act .

For the aforesaid reasons we are unable to appreciate
the contentions of the appellants that they are not  liable
to be proceeded agai nst under the P.C. Act. Accordingly we
di sm ss these appeal s.




