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SANTOSH HEGDE, J.

Heard | earned counsel for the parties.
Leave granted.

The appel | ant and one Kaml esh-were found guilty of an
of fence puni shabl e under Section 365/511 read with Section 149
| PC for which | earned 6th Additional Sessions Judge, Lucknow
awarded two years rigorous inprisonnent to the said accused.
They were al so awarded a further sentence of three nonths
ri gorous inprisonment for an offence puni shabl'e under Section
147 I PC. He directed both the sentences to run concurrently.

Bei ng aggrieved by the said judgment and conviction, the
appel | ant preferred an appeal before the H gh Court of Judicature
at Al l ahabad, Lucknow Bench. The Hi gh Court by the i npugned
order noted that the case of the appellant herein was not pressed on
nerits and only a plea to reduce the sentence was advanced before
it, hence while confirmng the conviction awarded by the Tri al
Court by generally observing, that considering all facts and
circunstances of the case as well as age, character and ot her
antecedents of the appellant held that the ends of justice would
neet if sentence awarded to the appellant is nodified and
reduced to the period already undergone.- It, ‘however, inposed
a fine of Rs. 4,000/- for an offence punishable under Section 365/
511 read with Section 149 and for of fence under Section 147 the
sentence of inprisonment was reduced to the period already
undergone and fine of Rs. 1,000/- was awarded.

Not being satisfied with the said reduced conviction

appel l ant has preferred this appeal. Wen this appeal came for
prelimnary hearing. This Court on 8th of August, 2003, while
issuing notice on the S.L.P. also issued notice to the appellant
why the sentence awarded by the Hi gh Court should not be
enhanced . Since the High Court has recorded that the appell ant
has not pressed his appeal on nerits in the ordinary course we
woul d have accepted that statement recorded by the H gh Court

and woul d have di sm ssed the appeal w thout going into the
guestion on nerit, however, since there is a notice in enhancenent

of the sentence by this Court, it is but proper in |aw that we should

hear the appellant on nmerits of the case al so.

Shri K. B. Sinha, |earned senior counsel appearing for the
appel  ant contended that at the relevant point of time there was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

3

ongoing |l ove affair between the appellant and Kama (PW1) the

girl who was attenpted to be ki dnapped. He al so poi nted out that

the maternal uncle of the appellant had a fight with the appellant it
i s because of this background a false conplaint was | odged agai nst
the appellant and others. The trial court did not properly appreciate
the evidence in this background, hence, the conviction recorded by
the courts bel ow cannot be sustai ned.

We have perused the evidence adduced by the prosecution in
this case and we notice that though it is true that there was a | ove
af fair between Kaml a and the appellant, on the date of incident the
appel l ant alongwith 5 other persons did come in tenmpo and tried to
ki dnap Kam a at about 10 P.M and it is because of the intervention
of the nother and maternal uncle of the victimalongwith the
nei ghbors, the appellant and another accused by nanme Kanl esh
wer e apprehended and were produced before the police pronptly.

The fact that said Kanmla had a affair with the appellant would not,
in any manner, _give any right to the appellant to forcibly take her
away from'her 1 awful” guardi anship. In this background the Tria

Court correctly came to the conclusion that the appellant was
guilty of the offences for which he'is convicted and the said

convi ction, in our opinion, deserves to be sustained.

This brings us to the next question in regard to the reduction

of sentence nade by the High Court. In crimnal cases awarding of
sentence is not a nere formality. Where the statute has given the
court a choice of sentence with maximum and minimm [imnt
presented then an el enent of discretion is vested with the court.
This discretion can not be exercised arbitrarily or whinmsically. It
will have to be exercised taking into consideration the gravity of
of fence, the manner inwhichit is conmtted, the age, the sex of
the accused, in other words the sentence to be awarded wll have
to be considered in the background of the fact of each case and the
court while doing so should bear in nmind the principle of
proportionality. The sentence awarded should be neither

excessi vely harsh nor ridicul ously | ow.

In the instance case, it is seen the appell'ant al ongwith co-
accused were found guilty of offence punishable under Section 365/
511 read with Section 149 |IPC as al so under Section 147 |PC.
Section 365 provides for a sentence which my extend to two
years while Section 511 provides for a sentence which my extend
to half of the inprisonment i.e. awardable for the principle
of fence, attenpt of which is commtted by the accused. ~ Section
147 provides for a sentence which may extend to two years. It is in
the background of this statutory provision the Trial Court after
hearing the accused on the question of sentence cane to the
conclusion that ends of justice would be met by awardi ng two
years rigorous inprisonment to the accused under Section 365/511
read with Section 149 | PC and has sentenced the appellant to three
nmonths rigorous inprisonment under Section 147 with a direction
that the sentence should run concurrently.

The High Court in this case without even noticing the fact
what is the actual sentence undergone by the appellant pursuant to
his conviction awarded by the Trial Court proceeded to reduce the
same to the period already undergone with an added sentences of
fine as stated above. O course, the H gh Court by the inpugned
order recorded that the facts and circunstances of the case as well
as age, character and other antecedents of the appellant which
nmade the court feel that the ends of justice would be met if the
sentence is reduced and nodified. This conclusion of the High
Court for reducing the sentence in our considered view is wholly
di sproportionate to the offence of which the appellant is found

guilty.
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To find out whether the period al ready undergone by the

appel l ant would be sufficient for reducing the sentence we had

call ed upon the | earned counsel appearing for the State to give us
the necessary information and fromthe |list of dates provided by the
State, we notice that the appellant was arrested on 12th of January,
1983 and was granted bail on 14th of January, 1983 by the Tria
Court which shows he was in custody for two days that too as an
under trial prisoner. Trial Court sentenced the appellant on 31st of
May, 1988 and the Hi gh Court rel eased the appellant on the 8th of
July, 1988. It is not clear fromthe list of date when exactly the
appel l ant surrendered to his bail after the judgnment of the Tria
Court. Presuming the fact in favour of the appellant that he was
taken into custody on the date of the judgnent i.e. 31lst of My,
1988 itself. Since he was released on bail by the H gh Court of 8th
of July, 1988, he woul d have been custody as a convict for 38 days
which together with the tw days spent as an under trial, would

take the period of custody to 40 days. On facts and circunstances

of this case, we nust hold that sentence of 40 days for an of fence
puni shabl e under Section 365/511 read with Section 149 is wholly

i nadequat'e and di-sproportionate.

For the reasons stated above, we are of the opinion that the
judgrment of the High Court, so far as it pertains to the reduction of
sentence awarded by the Trial Court wll have to be set aside.

The next question would be : what would be an appropriate
sentence on the facts of this case. Shri~ K B. Sinha, |earned senior
counsel appearing for the appellant subnmitted that apart fromthe
fact that the incident in question has taken place nearly twenty
years ago ( which itself is not ground for reduction of sentence),
victimas well as the appellant are now nmarried and settled in life.
A prol onged sentence in such situation m ght have a del eterious
effect on the fanmily of the appellant. He al so has pointed out that
since the date of the incident in-question, there has been no
al | egati on agai nst the appel llant-of any crimnal conduct. Hence, he
pl eaded having noticed all the facts including the factumof the
| ove affair between the appellant ‘and the victima reduced sentence
may kindly be considered. Having taken into consideration ~the
said plea advanced on behalf of the appellant while dism ssing
the appeal of the appellant and affirnming the conviction recorded
by the two courts below, we substitute the sentence awarded by
the Trial Court and the Hi gh Court and direct the appellant to
undergo rigorous inprisonnment for a period of six nonths for
of fence puni shabl e under Section 365/511 read with Section 149
| PC. The sentence of three nonths awarded for offence punishabl e
under Section 147 IPC by the Trial Court is maintained. W also
mai ntain the fine awarded by the Hi gh Court of Rs. 4,000/- for
of fence under Section 365/511 read with Section 149 and fine of
Rs. 1,000/- for offence under Section 147 |PC, we further direct
that if the fine anmount is recovered, a sumof Rs. 3,000/- out of
the sane shall be paid to PW1 Kaml a Devi who was the victim of
act of the appellant, if the appellant defaults in the paynent of
above said fine, he shall undergo a further period of ‘two nonths
rigorous inprisonment for the default of the fine awarded for
of fence puni shabl e under Section 365/511 read with Section 149
and a further period of 1 nmonth RI  if the fine inposed by the High
Court under Section 147 is not paid.

Wth the above nodification this appeal is disnissed.




