IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI L APPELLATE JURI SDI CTI ON

VWRI T PETI TI ON NO. 3349 OF 1998

s rija Pandey
residing at 504, Tower No.l1

Saket, Thane (W ... Petitioner
V/s.
1. Surya Educational Society & Os. ... Respondents

M . Susheel Mahadeshwar for Petitioner
Ms. Gauri Godse for Respondent Nos.1, 2 & 3

CORAM SMT. NI SH TA MHATRE, J.
DATED: SEPTEMBER 27, 2007
ORAL JUDGMVENT:
The Petitioner challenges the order of the
School Tribunal dated 18.12.1996. By this order, the
School Tribunal has disnm ssed the appeal both on the

grounds of limtation and on nerits.

2. The case of the petitioner is that she was
appoi nted as an Assistant Teacher in the primary section
of the school but no appointnent order was issued to
her. The petitioner <clains that her services were
termnated on 15.6.1992 orally by the respondents. An
appeal was filed by her on 17.7.1992 contendi ng that her
services had been illegally t erm nat ed by t he
respondents. In her appeal, the petitioner had stated
that she was appointed to the school on a clear

per manent vacancy. She has stated that she was paid a
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sal ary of Rs.300/- per nont h. According to the
petitioner, she was suffering from jaundice from
14.12. 1991. She had submtted nedical certificates on
31.1.1992, 5.3.1992 by registered A D which were
received by the managenent. A fitness certificate was
submtted on 21.5.1992. Wen the petitioner reported
for duty on 15.6.1992, she was handed over an experience
certificate and was infornmed that she was no |onger
required in service. The appellant has tried to explain
the delay caused in filing the appeal by stating that
she had approached the Deputy Director of Education in
July 1992, before filing the appeal. According to her,
the delay in preferring the appeal was nonmi nal and,
therefore, the Tribunal ought to have condoned the

del ay.

3. In their witten statenent, the respondent Nos. 1
to 3 had contended that the petitioner was appoi nted as
a teacher in the secondary section on a tenporary basis.
She was also required to work in the primary section
whenever no teacher was available in that section. The
respondents have also pleaded that the petitioner had
abandoned her services on 14.12.1991 and in fact her
experience certificate which was witten out by her
husband indicates that she had |l eft the services of the
respondents from 30.4.1992. The respondents have stated

in their witten statenment that they called wupon the

::: Downloaded on -01/04/2024 15:45:02 :::



petitioner by their letters dated 27.2.1992, 6.1.1992
and 27.1.1992 to report for work. These letters were
sent under certificate of posting. According to the
respondents, the petitioner continued to remain absent
wi thout intimating themthe reason for her absence. The
petitioner’s services cane to an end, according to the
respondents, because she abandoned her services. The
respondents have however admitted receiving the nedical
certificates dated 5.2.1992 and 29.1.1992 indicating

that the petitioner was suffering fromjaundice.

4. Adm ttedly, no docunments were produced on record
by the respondents to indicate that the petitioner has
been appointed in a tenmporary vacancy and not a clear
permanent vacancy as alleged in the appeal. The
respondents have admittedly not issued any appointnent
letter to the petitioner. The only reason advanced by
the respondents for not issuing such a letter is that
the petitioner was a tenporary enpl oyee and was required

to work as and when work was avail abl e.

5. The  School Tribunal has found that t he
petitioner had not explained the delay in filing the
appeal sufficiently and, therefore, held that the del ay
could not be condoned. However, the Tribunal has dealt
with the case on nerits as well. The Tribunal has held

that the petitioner was a tenporary enployee and that
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she had abandoned her service with the respondent. The
Tribunal has based its findings or the fact that the
petitioner had obtained an experience certificate on
30.4.1992 indicating she was no longer in service from
that date. According to the Tribunal, therefore, the
period of limtation would run from 14.12.1991 when she
stopped reported for work. The Tribunal has also held
even if one considers the date of cessation of
enploynent to be 30.4.1992, i.e. the date of the
experience certificate, it wuld indicate that the
petitioner had not satisfactorily explained the delay
from that date till the filing of the appeal on
15.7.1992. The Tribunal was not inpressed by the
Petitioner’s contention that she was seeking redressal
of her grievance with the Deputy Education Oficer and

hel d that the appeal is barred by limtation.

5. The | ear ned Advocat e appeari ng for t he
petitioner submts that the petitioner admttedly was
working from12.6.1989 till 14.12.1991. He submts that
the petitioner has averred in her appeal that she was
appoi nted against a clear permanent vacancy and that is
the only requirenent of section 5 of the MEPS Act under
which all appointnments nade to fill a pernmanent vacancy
are to be considered to be on probation for two years.
Under section 5(2), a probationer who has been in

continuous service for two years is deened to be
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per manent . The | earned advocate submits that once the
petitioner is a permanent enployee because of the
deeming provision contained in section 5(2), t he
managemnent could not have presuned that she had
abandoned her service within a period of six nonths of
absence. He points out Rule 16(3) of the MEPS Rules
under which it can be presuned that an enployee has
abandoned his service if he is absent for nore than
three years. The | earned advocate submts that the
Tribunal has erred in not condoning the delay in
approaching the School Tribunal. He relies on the
judgnments of this Court in Maria Z  Concescio v/s. The
Principal, 1994 Il CLR 984 and Narendra Keshav Mahajan
V. The Secretary, Private Education Society Khasbag,
Kol hapur & Ors., 1993 Il CLR 419 in support of his
contention that the delay of a very |limted period ought
to be condoned. As regards the letters issued by the
managenent to the petitioner under certificate of
posting the | earned advocate points out the judgnent of
the Suprene Court in the case of Shiv Kumar & Ors. v/s.
State of Haryana & Ors., 1994 Il LLN 425 where the
Suprene Court has observed that it would not be safe to
decide the controversy before it on the basis of the
certificates of posting produced before it as "it is not
difficult to get such postal seals at any point of
time". According to the | earned advocate, the letters

have not been received by the petitioner and no reliance

::: Downloaded on -01/04/2024 15:45:02 :::



can be placed on such letters which were sent under

certificate of posting.

6. A perusal of the order of the School Tribunal
indicates that the delay has not been condoned by the
Tribunal on the ground that there is no explanation for
not filing the appeal wthin 30 days after t he
experience certificate was issued on 30.4.1992. The
Tribunal has observed that except a copy of the letter
dated 6.7.1992 addressed to the Director of Educati on,
the petitioner had not produced any evidence to indicate
that she was pursuing her renedy before the Education
Oficer. In my view, this observation of the Tribunal
that the petitioner had not satisfactorily explained the
delay 1is incorrect. Assuming that there has been a
del ay, the delay would be according to the Tribunal from
1.6.1992 till the filing of the appeal on 17.7.1992
whi ch woul d be approximately 1.1/2 nonths. 1In the case
of Maria Z. Concescio v/s. The Principal (supra), the

Di vi si on Bench has observed thus:

3. C. In our j udgnent , t aki ng into
consideration of the fact that the petitioner
was an Assistant Teacher, the Presiding Oficer
shoul d have exercised the jurisdiction to
condone the delay by taking lenient view It is
advi sable that the party should have a feeling
that the grievance is considered and not thrown
out on technicalities. In these circunstances,
in our judgment, it is necessary to set aside
the order passed by the Presiding Oficer and
remt the proceeding back to the School Tri bunal
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for deciding the appeal on nerits.”

7. The delay in that case before the D vision bench
was of nore than six nonths and the Court has condoned
the del ay. In the case of Narendra Keshav WMahajan
(supra) also, the Division Bench has observed that when
steps are taken to seek a renedy el sewhere and there is
a delay in filing an appeal under the MEPS Act,
generally such a delay should be condoned. In the
present case, | amof the viewthat the Tribunal has
erred in not condoning the delay. The delay is only of
1.1/2 nonths. There is an explanation advanced by the
petitioner that she was seeking redressal of her
gri evance before the Education Oficer. 1In this view of

the matter, the delay ought to have been condoned.

8. On nerits, in ny view, the Tribunal has erred
conpl etely. There is a contention in the appeal that

the Petitioner had worked from 12.6.1989 to 14.6.1991,

when she fell ill. This has not been denied by the
managenent . However, according to the managenent, the
appoi nt nent was only on a tenporary basis. The

petitioner in her appeal has contended specifically that
she was appoi nted agai nst the clear permanent vacancy.
There is no denial that in the witten statenment that
such a permanent vacancy exi sted. The nmanagenent ought

to have produced evidence on record to indicate that the
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appoi ntment was tenporary and not against a permanent
cl ear vacancy. No such evidence has admttedly been
produced before the Tribunal. Therefore, the Tribunal
was in error in concluding that the appointnment was not

agai nst a cl ear pernmanent vacancy.

9. Adm ttedly, the petitioner worked for nore than
two years on the clear permanent vacancy i.e. from
12.6.1989 to 14.6.1991. Therefore, in view of section
5(2) r/w 5(3) of the MEPS Act, she is deened to have
been made per manent after two years. I n such
ci rcunst ances, the nmanagenent could not have assuned
t hat she abandoned her service without waiting for three
years as required under Rule 16(3) of the MEPS Rul es.
Thus, the presuned abandonnment of service by t he

petitioner on and from 14.12.1991 is incorrect.

10. In the result, the petition succeeds. Rule nmade

absol ut e. No order as to costs.

::: Downloaded on -01/04/2024 15:45:02 :::



