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(Arising out of SLP (Crl.) No.435 OF 2006)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Challenge in this appeal is to the judgnment rendered by a

Di vi sion Bench of the Allahabad H gh Court allow ng the
appeal filed by the appellant inpart by setting aside his
conviction for offence punishable under Section 302 of the

I ndi an Penal Code, 1860 (in short the 'I'PC) and instead
convi cting himfor offence punishabl e under Section 306 |PC
He was sentenced to undergo inprisonnent for ten years.
Appel | ant and anot her accused, nanely, Jai Narain faced tria
for alleged comm ssion of offence punishable under Section
302 IPC. During pendency of the appeal before the H gh Court
aforesaid Jai Narain died and, therefore, the appeal stood
abated so far as he is concerned.

Background facts in a nutshell are as foll ows:

The infornmant Sheo Karan (PW1)'s niece Snt. Pushpa
(hereinafter referred to as 'deceased’) was nmarried to the
appel | ant Virendra Kumar, son of Jai Narain.in village Chirli,
Police Station Ghatanpur. |Imediately after the marriage
Virendra Kumar,, his brother Suresh Kumar used to humliate
Sm. Pushpa and her other fam |y nenbers for bringing

i nadequat e dowy and for being of a dark conpl exion. They
even publicly abused the informant in village Chirli and
threatened to end their relations with Sm. Pushpa, the
deceased. This public huniliation was witnessed by Sahdev
Singh (PW3) and Prahlad Singh (PW5), residents of Rajepur
and Suresh, Bhanu Pratap Dixit (PW4) and many ot hers of

village Chirli, About one and a half nonth prior to the fatefu
event Anil Kumar brought Snt. Pushpa to her Sasural in
village Chirli. On 7.10.1982 at about 7 AM on information

bei ng sent by Bhanu Pratap Dixit (PW4), the informant Sheo
Karan (PW2) reached village Chirli where he found the dead
body of Smt. Pushpa. Four fingers of her right hand were
burnt and on her hands and | egs there were sonme narks of
injuries. There was also a deep mark of hanging on the neck
whi ch showed that Snt. Pushpa had been beaten and
thereafter done to death. Although the appellant Virendra
Kumar was present in the village, fromthe norning of the
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fateful day (7.10.1982) he was absent. Hence it was inferred by
the informant that appellant in conspiracy with his el der

br ot her Suresh had nurdered Snt. Pushpa after taking help

of some acconplices. The report to this effect was | odged by
Sheo Karan Shukla on 7.10.1982 at police out post Sarh,

police station Ghatanpur, District Kanpur

However, prior to this report, on 7.10.1982 at about 10

A.M, the co-accused Jai Narain gave an information at the
police chauki Sarh of police station Ghatanpur that in the

ni ght intervening 6-7 Cctober, 1982, the deceased Snt

Pushpa pl aced her dhoti in an iron ring on the roof and
thereafter she tied her owmn neck with the same and conmitted
sui ci de and her body was 'still hanging fromthe ring on that
roof with the Sari. On getting this information, the first
investigating officer SI' Ajab Singh (P.W-8) reached the house
of Jai Narain. He found the dead body hanging froma ring in
the "Dhanni’ in the western Verandah by means of a Dhoti,

whi ch was tied on the neck. The body was taken down and

i nquest was perforned on it by SI Ajab Singh. The opinion of
the i nquest w tnesses was taken and al so the body was sent

al ong with the concerned papers for post nortemthrough
Const abl es Kai l ash Chandra and Radhey Shyam The injuries

on the dead body were indicated in the inquest. The place
where the body was found hangi ng was inspected by Sl A ab
Singh (P.W-8) who /al so prepared site plan. He recorded the
statenment of Jai Singh and his wife. As-it had beconme |l ate, the
investigating officer returned to the police station. Thereafter
the investigation was conducted by SSI' Jogendra Singh (P.W -
9). As Snt. Pushpa had tied theknot with the Dhoti that she
was wearing, hence it was not taken into possession, but it
was sent along with the body of the deceased for post nortem

Dr. RK Gupta (PW6), Medical Oficer, ESI D spensary
Kanpur conducted post nortem on the body of Snt. Pushpa
on 8.10.1992 at 12.45 p.m at the E.S. 1. D spensary in
Kanpur .

SI Jogendra Singh (P.W9) was handed over the

i nvestigation of this case by order of the Superintendent of
Pol i ce, Kanpur Dehat dated 11.10.1982 on an application by
Sheo Karan of the sane date, and he conmenced the

i nvestigation on 15.10.1982. After that effort was nmade to
trace the accused persons, but they could not be arrested. As
sone of the w tnesses were absent on that date, their
statenments could not be recorded and the police of Chauk

Sarh was directed to produce the wi tnesses at the police
station. On 3.11.1982 SI Jogendra Singh recorded the
statenments of Sheo Karan, Sahdeo, Deshraj Singh and

Bhagwan Deen at the police station under Section 161 of the
Code of Criminal Procedure, 1973 (in short the "C. P.C). On
24.11.1982 he recorded the statenment of Prahlad and others.

As he could not find the accused in spite of search, hence he
obt ai ned order under Sections 82 and 83 Cr.P.C. for

attachment of their property on 27.11.1982. On 17.12.1982
appel | ant Virendra Kumar surrendered in Court. After
conpletion of investigation. S. |. Jogendra Singh submitted the
charge sheet.

The trial court found that on the basis of circunstances

hi ghl i ghted, the prosecution has established the accusations
and therefore held the accused persons guilty and sentenced
each to undergo inprisonment for life. As noted above the two
accused persons preferred appeal before the All ahabad Hi gh
Court which partially allowed the appeal. The H gh Court
noted that though there was no specific charge in terns of
Section 306 I PC, the ingredients of the said provision were
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clearly nmade out and the appell ant had abetted conmm ssion of
sui cide by the deceased. Though a stand was taken by the
appel | ant before the H gh Court that since he had only been
charged under Section 302 |IPC, he could not be convicted

under Section 306 IPC, the H gh Court did not find any
substance in view of several decisions of this Court. W shal
deal with the decisions referred to, by the H gh Court, infra.

In support of the appeal |earned counsel for the appellant
submitted that the High Court acted in terns of presunption
available in | aw under Section 113A of the Indian Evi dence

Act, 1872 (in short the 'Evidence Act’). In the instant case, the
of fence was comitted on 7.10.1982 when the provision i.e.
Section 113A was not in the statute book. In fact, the
statenment under Section 313 Cr.P.C. was recorded on

2.11.1983. Reference is also made to a decision of this Court
in Shaomsaheb M Multtani v. State of Karnataka (2001(2)

SCC 577) to contend that in the absence of specific charge
under Section 306 I PC, the appellant coul d not have been
convicted in terns of that provision. Learned counsel for the
respondent-State on the other hand submitted that in the

i nstant case the prosecution did not rely on the presunption
avai l abl e under Section 113A of the Evidence Act and the
materials on record clearly established conm ssion of the

of fence by the appellant, even without resort to Section 113A
of the Evidence Act. It is further submitted that the
controversy now raised is settled by a three-judge Bench of
this Court in Dalbir Singh v. State of U P. [2004(5) SCC 334].

Though | earned counsel for the appellant submtted that

the evidence was even otherwise insufficient to fasten the guilt
on the appellant and on a bare perusal of the judgnent of the
trial court and the High Court, it is clear that the materials
brought on record clearly formed a conplete chain of

ci rcunmst ances whi ch unerringly pointed out at the accused-
appel l ant being the author of the crinme. Therefore there is no
infirmty in the anal ysis done by the trial court and the Hi gh
Court in analyzing the evidence.

The residual question relates to the applicability of
Section 113A of the Evidence Act and the question-as to

whet her in the absence of the specific charge under Section
306 I PC, the appellant could be convicted though he was only
charged in ternms of Section 302 |PC.

So far as the question as to the effect of no charge having
been framed under Section 306 is concerned the effect of
Section 222(2) and Section 464 of Cr. P.C. cannot be | ost
sight of. In Dalbir Singh's case (supra) it was inter alia noted
as follows:

"Here the Court proceeded to examine the

guestion that if the accused has been charged

under Section 302 IPC and the said charge is

not established by evidence, would it be

possi bl e to convict himunder Section 306 |IPC

having regard to Section 222 Cr.P.C. Sub-

section (1) of Section 222 |ays down that when

a person is charged with an offence consisting

of several particulars, a conbination of sone

only of which constitutes a conplete mnor

of fence, and such conbination is proved, but

the remaining particulars are not proved, he

may be convicted of the mnor offence, though

he was not charged with it. Sub-section (2) of

the sane Section | ays down that when a
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person is charged with an offence and facts are
proved which reduce it to a minor offence, he
may be convicted of the minor offence,

al t hough he is not charged with it. Section 222
Cr.P.C. is in the nature of a general provision
whi ch enmpowers the Court to convict for a

m nor of fence even though charge has been

franed for a major offence. Illustrations (a) and
(b) to the said Section also nmake the position
clear. However, there is a separate chapter in
the Code of Crimnal Procedure, nanely

Chapter XXXV which deals with Irregul ar
Proceedi ngs and their effect. This chapter
enuner ates various kinds of irregularities

whi ch have the effect of either vitiating or not
vitiating the proceedings. Section 464 of the
Cr.P.C. deals with-the effect of omi ssion to
frame, or absence of, or error in, charge. Sub-
section (1) of this Section provides that no
findi ng, 'sentence or order by a Court of
conpetent jurisdiction shall be deened invalid
nmerely on the ground that no charge was

franmed or on the ground of ~any error, om ssion
or irregularity in the charge including any

m sj oi nder of charges, unless, in the opinion of
the Court of appeal, confirmation or revision, a
failure of justice has in fact been occasi oned
thereby. This clearly shows that any error

om ssion or irregularity in the charge including
any m sjoi nder of charges shall not result in

i nval idating the conviction or order of a
conpetent Court unless the appellate or

revi sional Court conmes to the conclusion that

a failure of justice has in fact been occasioned
thereby. In Lakhjit Singh (supra) though

Section 464 Cr.P.C. has not been specifically
referred to but the Court altered the conviction
from302 to 306 I PC having regard to the
principles underlying in the said Section. In
Sangar aboi na Sreenu (supra) the Court

conpletely ignored to consider the provisions

of Section 464 Cr.P.C and keeping in view
Section 222 Cr.P.C. alone, the conviction of the
appel | ant therein under Section 306 |IPC was

set aside.

17. There arc a catena of decisions of this
Court on the sane lines and it is not necessary
to burden this judgnent by making reference

to each one of them Therefore, in view of
Section 464 Cr.P.C., it is possible for the
appel | ate or revisional Court to convict an
accused for an offence for which no charge was
franmed unl ess the Court is of the opinion that

a failure of justice would in fact occasion. In
order to judge whether a failure of justice has
been occasioned, it will be relevant to exam ne
whet her the accused was aware of the basic

i ngredi ents of the of fence for which he is being
convi cted and whether the main facts sought

to be established agai nst himwere explai ned

to himclearly and whether he got a fair chance
to defend hinself. We are, therefore, of the
opi ni on that Sangarabonia Sreenu (supra) was

not correctly decided as it purports to |lay down
as a principle of law that where the accused is
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charged under Section 302 |IPC, he cannot be
convicted for the offence under Section 306
| PC. "

It is to be noted that in view of apparent conflict in the

vi ews expressed by two Judge Bench decisions in

Sangar aboi na Sreenu v. State of A P. (1997(5) SCC 348) and

Lakhjit Singh and Another v. State of Punjab (1994 Supp(1)

SCC 173) the matter was referred to a three Judge Bench in
Dal bir Singh's case (supra)

There is no dispute that the circunstances are rel atable
to Section 306 | PC which were clearly put to the appellant
during his exam nation under Section 313 of Cr.P.C.

Particul ar reference may be nmade to questi on Nos.

4,7,8,9,16 and 22 in the exam nation under Section 313 of the
Cr.P.C. and the answers given by the appellant. The
incrimnating nmaterials relating to torture, harassnment and
denmand of dowy were specifically brought to the notice of the
appel | ant -during such exanination

In support of his stand, the appell ant pleaded that

deceased had comm tted suicide and for this purpose one

witness DL was exanmined. It was specifically stated by him
that the appellant’s father had asked himto inform PW that

the deceased had conmitted suicide and accordi ngly he had

i nformed PW2. Even in the absence of ‘a presunption in terns

of Section 113- A of the Evidence Act it is to be noted that the
prosecution version was specificto the extent that the

deceased was being taunted by the appellant for not bringing
adequate dowy and/or being of dark conplexion. The

hum liati on and harassnment neted out was described by the
deceased when she had gone to her maternal uncle’s house.

The evidence of PW1 i.e. neighbour of the accused-appel | ant

is also significant. It is clearly stated that the appellant used to
beat his wife i.e. deceased and on the night of occurrence,

when he was sitting on his roof-top he had heard cries of the
deceased being beaten, went to the house of the appellant and

he was turned away by the appellant who said that it was their
internal affair and he should mnd his own work. ~To simlar

ef fect was the evidence of PW- anot her neighbour

The doctor who conducted the autopsy i.e. PWs, had

noted many major injuries in different parts of body including
one mark on the neck. Therefore, as rightly contended by

| earned counsel for the respondent-State, even w thout
reference to Section 113A of the Evidence Act the prosecution
version has been established.

Above being the position there is no nerit in this appea
whi ch is accordingly disnissed.




