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JUDGVENT:
JUDGMENT

MARKANDEY KATJU, J.

Thi s appeal has been fil ed agai nst the inpugned judgnent and order
of the Bonbay Hi gh Court (Aurangabad Bench) dated 17.10.2005 in
Crim nal Appeal No.60 of 1992 by which the Hi-gh Court has affirned the
sentence of life inprisonnment inposed by the Trial Court by judgnment dated
20. 2.1992 under Section 302 read wi-th Section 34 IPC as well as fine of
Rs. 200/ -, in default of which tw nonths R 1. was al so awarded.
Heard the | earned counsel for the parties and perused the record.

There were four accused originally before the Trial Court nanmely (1)

Ani | Shivram Pawar, (2) Manilal Hi raram Chaudhari, (3) Prenraj H raram
Chaudhari and (4) Gangaram Shantaram Sal unkhe (the appellant in the
present case.) All the four accused had been convicted by the Trial Court
but in appeal the H gh Court acquitted accused no. 1 but nmintained the
convi ction of accused no.2, 3 and 4 under Section 302 read with Section 34
I.P.C. In the present case the appellant is only accused no.4 Gangaram
Shant ar am Sal unkhe @ Bapu.

The gist of the prosecution case is that on 13.2.1991 Bhaul al Jadhav
the deceased along with PW Lotu Eko Patil was proceedi ng from
Phuphanagari to Jal gaon on bi ke Bajaj M 80 and when t hey reached on a
way to Jal gaon near Khedi Phata at a distance of 3 kms. the appellants, who
were in Maruti Van parked by the side of road got down. It is further
al  eged that the accused no.2, 3 and 4 then stopped vehicle on which Bhaul al
and PW were proceedi ng. The accused No.3 Prenraj caught hol d Bhaul a
and accused no.2 and 4 i.e. Mnilal and Gangaram assaul ted Bhaulal with
knife. The conplainant PW then tried to rescue Bhaul al, however, accused
no.2 Manilal extended threats to PW and, therefore, PW started
proceedi ng towards Jal gaon. Bhaulal was also trying to save hinself,
however, the accused no.2 and 3 chased himand assaulted w th weapon like
knife. PW then imedi ately went to Tal uka Police Station Jal gaon on a
vehi cl e of sone anot her person. PW4 Ham d Khan Mya Khan Pat han was
hol di ng charge of Station Diary at the relevant tinme at about 11.45 a.m.
PW t hen di scl osed hi m about the incident that Bhaulal Jadhav is assaulted
by Manilal, Prenraj and one unknown person. Entry in the Station Diary to
that effect was i medi ately taken by PW4 and Police Constable nanely
Ukhardu Kol i, Sharad Vispute and Pranod, who were on duty at Police
Station, were inmedi ately sent to the spot along with PW, however, by that
time injured Bhaul al Jadhav was taken to the hospital in a tractor by one
Bharat Jadhav as he was al so proceeding to Jal gaon and that tractor was al so
owned by Bhaulal. The Police Constable Ukhardu Koli and others and
conpl ai nant then proceeded to the hospital. Doctor from hospital exam ned
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Bhaul al and decl ared hi m dead and, therefore, Police Constable Ukhardu

Koli gave information to the Tal uka Police Station approxi mately at about

12. 45 noon about the death of Bhaulal and PW4 thereafter recorded

conpl aint of PW and on the basis of said conplaint registered crine

No. 16/ 1991 agai nst the present appellants for the of fence puni shabl e under
Section 120-B, 302 read with Sections 34 and 341, 506 of |I.P.C. PW7

Dhanraj Wal ukar took up the investigation of the said crine. He visited the
hospital, held inquest over the dead body, referred the same for post nortem
recorded statenments of certain witnesses. Thereafter investigation of the said
crinme was taken over by P.I. PW5 P. S Suryawanshi who arrested accused

no.1l, interrogated himand attached revol ver at his instance. Record further
shows that PWL5 thereafter handed over investigation of the said crinme to
PWL7 who then nade attenpts to arrest accused, as the accused no.2, 3 and

4 were abscondi ng he succeeded in arresting accused no.2 Manilal only on
22.3.1991. During the course of interrogation and while accused Manil a

was in the custody of Police he nmade di scl oser statenent, showed his

wi |l lingness to produce the weapon fromthe place where it was conceal ed at
Sapt ashringi Gadh. Menorandumto that effect is prepared. He then took
pol i ce and panchas to the said place and produced knife. Even the accused

al so showed his willingness to showthe place where he burnt bl ood stained

cl ot hes which were on his person. He then took police to Nala and shown

the place. Panchnama to that effect is prepared and burnt articles were
attached by the police. PW7 then made attenpt to arrest accused no.3 and

4, however, their whereabouts were not known and sone where in the nonth

of July, 1991 both /accused no.3 and 4 obtained anticipatory bail. Record
further shows that initially police after conpleting investigation filed charge
sheet agai nst accused no.1l and 2 showing the accused no.3 and 4 abscondi ng
and after formal arrest of accused no.3 and 4 subsequently charge sheet was
submi tted and accordingly two separate cases i.e. Sessions Case No. 88/ 1991
and 196/ 1991 were registered.

The Trial Court after considering the evidence on record convicted the
accused under Section 302 read with Section 34 and Section 120B |.P.C.
whi ch conviction was upheld in appeal by the H gh Court.

In this case there are two eye witnesses PWM and PW. As regards
the evidence of PW, he has stated that at the tine of the incident the
accused no.2 Manilal H raman Chaudhari and accused no.3 Prenraj
Hi raman Chaudhari and one unknown person got down fromthe Maruti
Van. He has further stated that the unknown nan gave a blow'w th an iron
sickle on the head of the deceased. He further stated that thereafter the
unknown man got hold of the deceased and accused no. 2 and 3 inflicted
bl ows on himwith iron knife and sickle.

It is submitted by | earned counsel for the appellant that since the nane
of the appellant was not nentioned by PW hence the chance of false
implication of the appellant in this case cannot be rul ed out.

We do not agree with this contention. PW clearly identified the
appel l ant as the unknown nman in his deposition before the Trial Court, and
there is no reason why PW should falsely inplicate him

The evidence of PW is also corroborated by the evidence of PW,
who is a neutral person being the driver of the Maruti Van. ~There was no
reason for PWb to falsely inplicate the appellant. PW has clearly stated in
his evidence that the appellant inflicted wounds on the deceased.

The evidence of PW and PW find further corroboration in the dying
decl arati on nade by the deceased to PW6.

Learned counsel for the appellant tried to assail the veracity of the
dyi ng decl aration through the evidence of the Doctor who conducted the
post nortem exam nation. The Doctor stated that it was possible that after
sustai ni ng the wounds the deceased nay have gone into an unconscious state
i nst ant aneousl y.
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We note that the Doctor only stated that it was possible that the

deceased may have becone unconsci ous instantaneously. However, there is

a difference between sonethi ng being possible and sonet hi ng bei ng

probabl e or certain. PW before whomthe dying declaration was recorded,

stated that the deceased had given his dying declaration before he reached
the hospital. Thus, we see no reason to disbelieve the dying declaration

The evidence in this case is consistent and is corroborated by the
nmedi cal evidence. A few nmere mnor discrepancies here and there do not
hel p the case of the appellant.

There is no force in this appeal. Hence, it is dism ssed.




