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ACT:

HEADNOTE:

JUDGVENT:

S.C. AGRAVWAL, J.:

1. Leave granted.

2. These appeals relate to appointnment on the post of

General Manager in the UP State Tourism Devel opment
Corporation (hereinafter referred toas 'the Corporation’)
which is a conpany registered under the Conpanies Act and is
an undertaki ng of the Governnent of Utar Pradesh. /The said
appoi ntnent is governed by Rule 19 of the U P. State Tourism
Devel opnent Corporation Rules, 1981 (hereinafter referred to
as 'the Rules’). The post of Ceneral Mnager is a class one

post in the Corporation. |.B. Msra, respondent No. 1,
joined the Corporation on the post of Manager Gade-I1- in
1978. In March, 1984 he was pronoted as Manager G ade-|

He was selected for appointnment on the post of  Project
Oficer by the Corporation in 1989 but ~as he was not
appoi nted on the said post he filed a Wit Petition No. 4733
of 1991 which is pending before the Lucknow Bench of the
Al l ahabad High Court. Wile the said Wit Petition was
pendi ng a vacancy occurred on the post of General Manager in
the Corporation and respondent No. 1 filed Wit Petition No.
677 of 1992 giving rise to these appeals in the “Allahabad
H gh Court, Lucknow Bench, wherein he prayed that direction,
order or a wit of mandamus be issued directing the
respondents in the said Wit Petition to hold selection for
the said post of General Manager in accordance wth the
Rules. It appears that the said post of General Manager is
being filled by having on deputation officers in the State
services of the Governnent of Utar Pradesh. The H gh Court
by its judgment dated March 24, 1994 allowed the said Wit
Petition filed by respondent No. 1 and issued a wit in the
nature of mandamus commandi ng the respondents in the said
Wit Petition to nmake selection on the post of Genera
Manager in accordance with observations nmade in the said
judgment within a period of four nmonths and it was further
directed that the deputation of the present incunbent
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hol di ng the post of General Manager in the Corporation would
cone
567
to an end after the expiry of four nonths. Review Petition
filed by the appellant against the said judgment was
di smssed by the High Court by order dated May 30, 1994.
These appeal s have been filed by the appellant against the
said order dated March 24, 1994 and May 30, 1994 passed by
the Hi gh Court.
3. The question arising for consideration in these appeal s
relates to the interpretation of Rule 19 of the Rules which
reads as under: -
"Rule 19. 'Sources of Recruitnment:
Appoi nt ment to various posts under t he
Corporation shall be made by the appointing
aut hority by —any one of t he fol l owi ng
nmet hods: -
(a) By direct recruitnment.
(b) By pronoti on of the Cor por ati on
enpl oyees through a departnental test or an
interview or selection by any other rmanner
prescri bed by the Managing Director from tine
to time.
(c) By deputation from Government or any
other Central/State Corporation and ot her
statutory body.
(d) By enpl oynent on contract bass.
(e) From any ot her source as approved by the

Boar d.
Al class | posts in the Corporation shall be
sel ection posts and wll~ be filled by

sel ection or by deputation. Such of those
Corporation enployees who are eligible in
terns of qualifications, age and experience,
may al so compete for selection.

Fifty percent of theclass Il posts wll be
filled by open market selection and 50 percent
reserved for the enployees of the Corporation

If however, it is found that sufficient nunber

of enpl oyees are not available for filling in
the quota by pronotion on the basis of nerit,
the Corporation may, fill those posts also by

open market selection. There will thusbe no
rigidity about quota for direct recruitnent or
by pronotion and there wll not be any
accunul ation or carry out to subsequent years.
Promotions within the various posts falling
under class Il will be made fifty percent by
pronotion from wthin the Cor por ati on
enpl oyees, provided, suitable candidates are
avail able, and fifty percent by pronotion from
open market selection. In all the cases of
promotions the criteria of merit-cumseniority
for holding the higher posts will apply and no
person shall have a right to be pronpoted on
the basis of seniority alone. Cass Ill posts
at the lowest stage will be filled 15 percent
by pronotion fromdass |V provided suitable
candidates with requisite qualifications are
avai |l abl e from anongst the Cass IV enpl oyees
and rest by open nmarket. The Corporation nay

fill these posts also- by open narket on the
non availability of the sufficient number of
enpl oyees of filling in the gquota for

pronoti on.
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Notwi t hstanding anything contained in the
above rules regarding source of recruitnent
the Board will have full powers to nodify the
source of recruitment or the sti pul at ed

percentages for direct recruitment/pronotion

and the Board’'s decision shall, in such cases,
be final."
4, The said Rule, in clauses (a) to (e), prescribes five

met hods for making appointnents on the various posts under
the Corporation. But in so far as Class | posts
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are concerned, it is specifically nentioned that the said
posts shall be selection posts and nust be filled either by
sel ection or by deputation. . In other words, appointnent on
Class | posts is restricted to two methods only, i.e., (i)
by selection or (ii) by deputation. The enployees of the
Corporation who are eligible interms of qualifications, age

and experience can al so compete for such selection. In the
matter of ‘appointment Class | posts differ fromdass 11 and
Class 111l posts. As regards Cass Il posts the Rule

postul ates that 50 per cent posts have to be filled by open
mar ket sel ection and 50 per cent have to be reserved for the
enpl oyees of the Corporation by promotion on the basis of
merit. Insofar as Class Il posts are concerned, the Rule
lays down that 50 per cent posts are to be filled by
pronmotion fromw thin the Corporation enpl oyees on the basis
of neritcumseniority and 50 per cent™ from open narket

sel ecti on. But 15 per cent of Cass Ill posts at |owest
stage are to be filled by promotion from d ass |V enployees
and rest fromopen market. It would thus appear that while

appoi ntnent by pronpotion . is envisaged on Class 11 and d ass
1l posts, there is no provision for appointnent by
pronmotion on Class | posts.
5. On behal f of respondent No. 1 it was urged before the
Hi gh Court that ever since 1981 the post of General | Manager
has been filled by deputation of officers in State services
and no appoi ntnent has been nmade by sel ection even though
Rul e 19 makes provision for appointnent on Cass |I' post by
selection. It was also urged that the persons who have been
appoi nted by deputation on the post of General Manager ever
since 1981 did not possess the qualifications required for
the post of General Mnager and, in this connection
reliance was placed on the qualifications that wer-e
nentioned in the advertisenent inviting applications for the
post of General Manager when the said post was advertised in
the year 1987. The said qualifications were as follows:-
"Graduate in any discipline or three years
di pl oma in Hotel Management froma recogni sed
Institute with mninum 15 years experience as
Seni or Manager in hotel industry"
6. It was al so urged on behal f of respondent No. <1 that on
the proper construction of the Rules, the Corporation should
first consider suitable candidates for appointnent by
process of selection and, only if no candidate was found
suitable, the Corporation could resort to the node of
appoi nt nent by deputation and it was not pernissible for the
Corporation to conpletely ignore the node of appointnment by
selection and to continue nmaking of appointnents on the
posts of General Manager by deputation.
7. On behalf of the appellant it was submtted that
advertisenent which was issued in year 1987 was for an
addi ti onal post of General Manager which was proposed to be
created in connection with the policy to expand the chain of
hotels in the State of Utar Pradesh as a part of tourism
promotion but the said proposal to establish a chain of
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hotels was not approved by the Government and the post was
not created. It has been submitted that for the post of

CGeneral Manager a person with high adm nistrative capacity
is required and for that reason the post has been filled by
taking on deputation officers fromdifferent departments of
the Governnent who were working on various responsible po-
sitions involving high | evel of
569
administrative abilities.
8. VWhile construing the provisions of Rule 19 the High
Court has hel d: -
"In nutshell, we are of the view that rulel9
should be read to the extent that C ass-I
posts nust be filled by pronotion from anongst
the eligible officers of the Corporation on
the basis of seniority nerit. only when no
suitable candidate would be available for
promotion to the said post from anongst the
eligible officers of the Corporation, the
appoi ntnent nmmy be nade on deputation from
amongst the persons qualified for the said
post on certain qualifications, which may be
laid down by the Corporation, failing which
the appointment can be nade by direct selec-
tion/ from anongst the candidates called for
interview
9. In taking the said viewthe Hgh Court has placed
reliance on the decision of this Court in Gujarat Housing
Board Engineers Association & Anr. v. State of QGujarat &
Os., JT 1993 (6) S.C. 469. W find it difficult to endorse
the said view of High Court. ~As pointed out earlier, Rule
19 rmakes a distinction between the appointrment on. Cass |
posts on the one hand and Class Il and Cass IIl posts on
the other. Wile in respect of Cass Il and Cass Il posts
provi sion has been made for appoi ntnent by pronotion from
amongst the enpl oyees of the Corporation, there is no such
provi sion for appointnment by pronotion in respect of O ass |
posts and appointnent on Class | posts can only be nade by
two nodes, nanely, by selection or by deputation. The em
pl oyees of the Corporation who are eligiblein ternms of
qualifications, age and experience can, however, conpete for
sel ecti on. In these circunstances, we —are unable to
appreciate how the H gh Court could construe Rule 19 as
providing that Class | posts should be filled by pronotion
of eligible officers of the Corporation on the basis of
seniority-cumnerit and that only if no suitable candidate
woul d be avail able for promotion from anongst the eligible
officers of the Corporation that the appoi ntment should be
made on deputation and failing this fromanongst the /can-
di dates conmpeted. The High Court appears to have carved out
a third node of appointnent on the post of General - Manager
[which is a Cass | post] nanely, by pronotion, though Rule
19 does not provide for such node of appointmnent. In our
opi nion, such a construction is not perm ssible.
10. The decision in Gujarat Housing Board Engi neers
Association & Anr. v. State of Qujarat (supra) on which
reliance has been placed by the H gh Court in coming to the

af oresai d concl usion stands on a different footing. |In that
case, in clause (1) of Regulation 3 of the Gujarat Housing
Board Servi ces Cl assifications of and Recr ui t ment

Regul ations, 1981, there were three nbdes for appointnent to
the post of Assistant Housing Comm ssioner (Technical), now
Super i nt endent Engi neer nanely, (i) by pronoti on of
enpl oyees working as Executive Engineer in Board s Hi gher
Services on the basis of senioritycumnerit; (ii) by calling
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Executive Engineer on deputation from State Building and
Conmuni cation Departnment (iii) by direct selection from

amongst the candidate called for interview In clause (3)
of Regulation 3 of the said Regulations, it was expressly
provided : "If a suitable candidate is not available for

appoi nt nent by promotion from anmong the Executive Engineers
of the Housing Board, a panel of names of Executive
Engi neers having at |east 4 years standi ng experience from
t he
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State B & C Department may be called for with a proviso that
no departnental inquiry should be pendi ng agai nst him One
of the wvacancy wll be selected by the Board and the
sel ected candidate will be appointed by the Board."

11. This Court construed clause (1) of Regulation 3 in the
i ght of clause (3) of the said Regulation to hold that the
post must be filled by promotion of eligible Executive
Engi neers of the Housi ng Board on the basi s of
seniority-cumnerit-and it is only if no suitable candidate
is available fromanongst the Executive Engineers of the
Housing Board  that the ~appointnent should be nade on
deput ati on from anongst the Executive Engineers of the State
Bui | di ng and Conmuni cati on Departnent and failing this, the
appoi ntnent can be made by direct selection anobngst the
candi dates called for interview The |anguage used in Rule
19 of the Rules is, however, different fromthat wused in
Regul ation 3 of the Gujarat Housing Boar d Servi ces
Classifications of Recruitment Regulations, 1981 which was
consi dered by this Court in Qujarat Housing Board Engineers
Association & Anr. v. State of Gujarat (supra). There is no
provision in Rule 19 of the Rules providing for pronotion as
a node of appointnment. Moreover, in Rule 19 there is no
provision simlar to clause (3) of Regulation 3 of the said
Regulations and it is left to the Corporation to nake
appointnent on Cass | post either by selection or by
deput ati on. The fact that ever since 1981 no appointnment
has been made by sel ection and all appointnments on the post
of General Manager have been nade on deputation would not
justify construing Rule 19 in the way the H gh Court has
construed it.

12. It is no doubt true that as a result of appointnents
that have been made on the post of General Manager by
deputation the other node of appointnent, nanely, by

sel ection, as provided in Rule 19, has been rendered oti ose.
Shri R K. Jain, the | earned senior counsel appearing for the
appel l ant, has submitted that the Corporation has preferred
appoi nt nent on the post of Ceneral Mnager by deputation in
order to secure officers having high |l evel of admnistrative
ability fromthe State Governnent because for the post of
General Manager a person with high adm nistrative capacity
is needed and further nore an officer appointed on
deputation, if he is not found suitable for the job, can be
sent back at any tine but this may not be possible if
regul ar appoi ntnent is nade by selection. Having regard to
the aforesaid subni ssions nmade by Shri Jain we are unable to
hold that the Corporation has been acting arbitrarily in
maki ng appointnments on the post of General Manager by
deputation and in not resorting to the process of selection
for maki ng such appoi nt ment .

13. The High Court has observed that the present policy of
maki ng appoi ntnent on the post of General Manager by depu-
tation would result in inpairing the efficiency of the
person hol di ng a post just bel ow the post of General Manager
because he knows that he woul d never be appointed on the
post of General Manager and woul d have to stagnate on that
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post for ever. The High Court has pointed out that avenue
of pronotion is one of the nethods by neans of which a

person shows his skill and efficiency. These observations
are in consonance with the law laid down by this Court. In
Council of Scientific and Industrial Research & Anr. v. K.
G S. Bhatt & Anr., 1989 (4) SCC 635,
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it has been observed :-
"A person is recruited by an Organi sation not

just for a job, but for a whole career. One
must, therefore, be given an opportunity to
advance. This is the ol dest and nost

i nportant feature of the free enterprise
system The opportunity for advancenent is a
requi renent for progress of any organisation

It is an incentive for personnel devel opnent

as wel | . Every nmanagenent rmnust provi de
realistic opportunities for prom si ng
enpl oyees to nove upward. The organi sation

that fails to develop a satisfactory procedure
for pronotion is bound to pay a severe penalty
in ternms - of adnministrative costs, msallo-
cation ~of personnel, low norale, and inef-
fectual performance anobng both nonmanageria
enpl oyees and their supervisors. There cannot
be any nodem nmanagenent must | ess any career
pl anni ng, manpower developrent,  managenment de-
vel opnent etc. which “is not related to a
system of pronotions.”
Simlarly in Dr. Ms. OZ Hussainv. Un of India, 1990 Supp
SCC 688, it has bee said :-
"This Court has on nore-than ~one occasion
pointed out that provision for pronoti on
i ncreases efficiency of the public service
whil e stagnation reduces efficiency and the
service ineffective. Prombtion is thus a
normal incidence of ‘service"
14. But this does not justify reading into Rule 19 the
requi renent that appointnment on the post of General Manager
should be nmade by pronotion and if no suitable person was
avai | abl e appoi ntnent may be made by deputation. ~That is a
matter which appertains to the promotion policy to be

adopted by the Corporation. It is expected that the
Corporation while revising its pronotion policy will keep in
vi ew t hese observati ons.

15. In the result the appeals are allowed, the judgnent

dated March 24, 1994 and the order dated May 13, 1994 passed
by the High Court are set aside and the Wit Petition filed
by respondent No. 1 is dismssed. But in circunstances of
the case, there is no order as to costs.
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