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ACT:
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JUDGMENT
NANAVATI , J.
The appellants ‘four in nunber, were tried in the Court
of the Additional Sessions Judge, Parur, in Sessions Case

No. 7 of 1981, for conmtting nmurders of Merli and her two
little children. The Sessions Court acquitted thembut on an
appeal by the State the Kerala H gh Court set aside their
acquittal and convicted them under ~Section 120-B(1) and
Section 302 read with Section 34 IPC  Accused ' No.2,
Kart hi keyan was al so convicted ~under Section 411 | PC. They
have, therefore, filed this appeal under Section 2(a) of the
Supr ene Court (Enl ar genent of Cri m nal Appel | ate
Jurisdiction) Act, 1970.

Tony and his brother Francis were doing business in
partnership at Alwaye. They first started -a piece-goods
busi ness under the name ‘Rani Silk House’ and then anot her
one naned ‘ Maharani Textiles’. In 1969, they started a third
business initially under the nane ‘Rani Unbrella Mart’ which
was |later on changed to ‘Rani Cut Piece Centre’. Besides
Tony and Francis, Merli, (deceased) and Josephine (PW 26)
were the other partners. After the death of Francis in 1975,
Ammini (A-1) was inducted as a partner in thefirst two
firms; but, she was not allowed to join the third firmas
Francis had overdrawn his share in the capital of the firm
Ammini was periodically paid certain amounts by Tonmy for
mai nt enance of herself and her children, but she-  was not
satisfied with that arrangenment and often expressed her
resentment openly. Ammini was at tinmes required to borrow
noney from others and that is how she canme in contact wth
Karti keyan (A-2), who was her neighbour. Gadually, their
acquai ntance developed into illicit intimacy. In June, 1979
she fell ill and during the period of her hospitalisation A
2 was often seen with her in the hospital and it was freely
talked by the people that they had developed illicit
inti macy. On one occasi on when Tony had visited the hospita
he had also seen A-2 with her. So he had questioned A-1
about him and told her that what she was doing was not
proper. A-1 suspected that Tony’s wife Merli had inforned
Tony about her illicit relationship with A-2. As a result of
this incident the aninosity of A-1 towards Tony and his w fe
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becanme nore intense and both of them were | ooked upon by A-1
as hr enemes. She started believing that Tonmy and his wife
were the cause of all her ills and that they were also an
obstacle in her affair wth A-2. Therefore, A-1 and A-2,
someti ne between June 1979 and May, 1980, decided to ruin
Tomy and his famly. They first tried to achieve their
object by resorting to black magic. Those attenpts, however,
remai ned ineffective. In My, 1980 A-1 had gone to Maharan
Textiles for getting cloth for a safari suit for her son
When the sal esman was bout to cut the costly cloth sel ected
by her, Tomy told himnot to give it but to give a cheaper
variety. As a result of this incident A-1 felt humliated
and returned wi thout taking any cloth. A1, A2 and Johny
(A-3), whose nmother was the nmaid servant of A-1 and who was
al so often rendering services to her, decided to do away
with Tomy and his famly nenbers. First attenpt was nade on
29.5.1980 when A-1 and A-3 had gone with an insecticide
‘Dalf’ of  the house to Tomy but it failed. Thomas (A-4) had
also by that tinme cone in contact with A-1. He al so joined
the conspiracy to kill Tomy and the nmenbers of his fanmly on
bei ng promi sed a paynent of rupees on |akh. Pursuant to that
conspiracy A-4 procured insecticides known as Parataph &
Eccal ex and the second attenpt was nade on 10.6.1980.
adm ni ster the m xture of those two insecticides after using
Chloroformand nmaking Merli and children unconsci ous. That
attenpt failed as Josephine (PW26) was found present in
Merlis house A-1, A-2 and A-4 then nade a final decision to
use cyani de which is'a nore powerful poison. A-4 was able to
procure sorme cyanide from one  Chinnappan (PW27). As
prepl anned, on 23.6.1980 at about 7 PPM A-1 first went to
Tomy’ s house and started talking with her. After sonetinme A
3 and A-4 went there with a pretext that they wanted to see
A-1. A-4 requested Merli go get sone water for himto drink
While she was bringing water A-3 - and A-4 caught her from
behi nd, applied pressure on her neck, nade her open her
mouth and then forcibly put cyanide in her nouth. She tried
to resist that attenpt by giving a bite on the hand of A-3
but she was not successful. The poison had its effect and
Merli died imediately. Then, A-1 with the help of A3
forcibly gave cyanide to Merli’s two - children. They also
di ed i nstantaneously. Ammni then left the house after
renoving a gold chain of Merli froma cupboard. The ot her
two accused, nanely A-3 and A-4 remmi ned behind waiting for
Tomy to cone; but as he did not cone at the expected tine
they also Ileft. Wen Tony cane and saw what had happened he
screamed and that brought the neighbours ‘there. Soon the
Police was informed about the incident. Al the accused were
then charge-sheeted and tried for the offences punishable
under Section 120-B and Section 201, 302, 452 all read with
Sections 34, 109 and 11 IPC. A-2 was separately charged for
the of fence puni shabl e under Section 411 |PC.

There being no eye witness the prosecution relied upon
the follow ng circunstances to prove its case:-

(1) A-1 had sufficient notive to exterm nate Tony and

his famly.

(2) A-1 along with A2, who was the neighbour of A1

and with whom she had devel oped illicit intimacy, first

tried to ruin the famly of Tony wth the aid of

persons practising black magic and witch-craft.

(3) First attenmpt by A-1, A-2 and A-3 to admnister

insecticide to nmerli and her children on 29.5.1980.

(4) Second attenpt by A1, A-2 and A-3 to administer a

stronger insecticide to Merli and her <children on

10. 6. 1980.

(5) A-4 jointed the conspiracy and procured cyanide




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

froma goldsmth through PW?27.

(6) Testing of effectiveness of that cyanide by A-1 and

A-3 on a cat, which died and whose body was buried by

A-3 in the conpound of A-1.

(7) A-1 seen going to the house of Tonmy on 23.6.1980 at

about 6.30 P.M and falsely telling persons, whom she

net on the way, that she was going to Tharakan's

Hospital .

(8) A-3 and A4 were also seen following A-1 and goi ng

towards the house of Tony.

(9) A-1 was seen coning out of the house at about 7.30

P.M

(10) A-3 and A-4 were seen together near the place of

occurrence at about 8.30 P.M and thereafter at another

place not far away. A-2 was al so seen near that place

at about 9.00 P.M

(11) A3 and A-4"s disclosure to the doctor who

exam ned them as to how they had received injuries on

their hands.

(12) Di'scovery by A-2 of a gold chain belonging to the

deceased.

(13) Recovery of enmpty bottles of parataph and eccal ex

on the information given by A-3.

(14) Discovery by A-2 of a mxture of insecticide

purchased earlier for killing the deceased.

(15) Discovery by A-4 of a bottle containing cyanide.

Besi des the above circunstances  the prosecution also
relied upon the confession mnade by A-4 before the judicia
Magi strate and the nedical evidence, which proved that the
deaths were the result of poisoning by cyanide.

The Trial Court held that Merli and her children had
died as a result of cyanide poisoning sonetinme between 7.30
p.m and 9 p.m on 23.6.1980. It ruled out the possibility
of Merli and her sons’ having conmitted suicide by taking
poi son. But it did not believe the prosecution evidence
regardi ng i nvol verent of the accused and al so the confession
made by A-4. It, therefore, acquitted the accused. W are
not stating here the reasons given by the trial court for
di shelieving the prosecution evidence as we wll be
referring to thema little later.

The State challenged the acquittal before the High
Court. The High Court found that nost of the reasons given
by the trial court for rejecting the prosecution evidence
were grossly unreasonable and sone of them were al nost
perverse. After re-appreciating the evidence it came to a
di fferent conclusion as regards the guilt of the accused.

The Hi gh Court accepted the evidence of Tony (PW?2) and
his elder brother Paul (PW15) and held that (A-1 was on
i ni m cal terns with Tonmy and his wife and that she had
sufficient notive to finish Tony and his fanm |y nenbers. The
trial Court had al so accepted that evidence and held that A-
1 had strong ill-feeling against PW2 and his wife, Merli
The High Court also agreed with t he finding of the tria
Court that Merli and her children had died as a result of
cyani de poisoning sonetine between 7.30 p.m and 9.00 p.m
on 23.6.1980 and that it was not a case of suicide but
cyani de was administered to them by an external agency. The
Hi gh Court also confirned the finding recorded by the tria
Court relying wupon the evidence of PW 41, 43, 44 and M GCs.
27. 28, 40 and 41, that A-1 and A-2 had resorted to bl ack
magi c and wtch craft for ruining Tony and his famly. The
Hi gh Court believing the evidence of PW 2, 15, 17, 40 and
41 confirmed the finding that Ellyamm, nother of A-3 was
enpl oyed by A-1 as a nmaid-servant and that A-3 was also
occasionally rendering services to her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

The High Court believed the evidence of PW 15 and 16
fromwhose shops A-3 had purchased insecticide ‘Dalft’ on
16.5.1980 as they were found to be independent wi tnesses
because they had no reason either to oblige Tomy or the
prosecution or to depose falsely against A-3. The tria
Court had rejected their evidence. PW15 was di sbelieved on
the ground that he had not issued a bill and the explanation
given by himthat he allowed A-3 to go away wi thout taking a
bill as he was acquainted with him was not believable. The
trial Court rejected the evidence of PW16 on the ground
that the copy of the bill produced by himappears to have
been prepared subsequently. Moreover, ‘Dalf’ was neither
used by nor recovered fromany of the accused. It as been
submitted by the | earned counsel for the appellants that the
reasons given by the trial court for rejecting the evidence
of these witnesss were quite proper and, therefore, the Hi gh
Court should not have reverse the findings. In our opinion
the reasons given by the trial court were not at all proper
The evidence of PW15 could not have been di scarded nerely

because the name of A-3 was not mentioned in the bill and
that PW95, the Investigating Oficer, had not nmade further
enquiries with respect to that bill. Wat the trial court

failed to appreciate was that there was no requirenent of
nmentioni ng nane of ‘the purchaser of the insecticide ‘dalf’
and that there was no reason for the Investigating Oficer
to nake further enquiries with respect to the said bill. The
trial court had held that the bill prepared by PW16 appears
to have been prepared subsequently because in the 2 earlier
bills the date nmentioned was 17.5.1980. The ‘trial court
failed to appreciate that this witness was approached by the
police on 4.7.1980 for his statenent. The bill was already
in existence then. It was, nobody's  case that it was
prepared on or after 4.7.1980. As regards the first attenpt
made on the evening of 29.5.1980 by him and A1 to
adm ni ster that insecticide to Mrli~and her children, the
prosecuti on had exam ned PW 38 who was an enpl oyee i n one of
the shops to Tony and was sent by Tony to his house for sone
work. He deposed that when he ‘reached there at about 7.15
p.m he sawone slimlady and one black that fat chap
sitting in the house. He was told by Merli that the |ady was
her sister-in- |law and the other person was Johny (A-3). The
evidence of this witness was not believed by the trial on
the ground that he did not identify A-1 and A-3 in the court
as the persons who were seen by himsitting in Tomy's house
though he had identified themat the test identification
parade held for that purpose. The H gh Court accepted the
evidence of PW38 as there was nothing in “his cross
exam nati on which could have created any doubt regarding
truthfulness of his version. Mrely because he did not
specifically identify A3 in the court his evidence could
not have been rejected. It was not that he was -asked it
identify A-3 in the court and he failed to identify him
Moreover, even the defence had proceeded on the basis that
A-3 was identified in the court as pointed out by the High
Court. Nothing substantial could be urged by the |earned
counsel for the appellant to disbelieve the evidence of this
Wi t ness.

The trial reluctantly accepted the evidence of PW 20
and 21, as they were i ndependent w tnesses and nothing coul d
be all eged against themby the defence. It, therefore, held
that their evidence established that A-4 had purchased one
bottle of parataph and one bottle of eccalex on 7.6.1980
fromthe shop of PW20. It, however, held that "this
ci rcunst ance di d not constitute an incrimnating
ci rcunmst ance because as deposed by these wi tnesses, he had
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cone to their shop wearlier and purchased insecticides.
Anot her reason given by the trial court for taking that view
was that there is no evidence adduced to show that parataph
and eccal ex purchased by A-4 were used by himor any ot her
accused for conmission of this offence". The Hi gh Court
di sagreed with this view and observed that the trial court
had failed to appreciate that this circunstance was relied
upon as a lin in the chain and to prove the preparations
that were jointly nade by the accused. |In our opinion, the
H gh Court rightly held that its inportance and effect were
required to be considered along with other circunstances,
i ncluding the fal se denial by A-4.

As regards the incident of 10.6.1980 the prosecution
had relied upon the evidence of Josephine PW26, sister of
Tomy. According to her she had cone to Al waye from Madras on
10. 6.1980 as she had sone-work. In the evening when she and
Merli were at home, A-1 had come there. Seeing her there A-1
was surprised. -Soon after entering the house she had nade a
tel ephone cal | to soneone. She | eft the house after about 15
m nutes. ‘When she and Merli had stepped out of the house to
see off "A-1 she had seen” two person near the gate. One of
themuttered the name of Merli as if he was an acquai ntance.
Merli had then inforned her that he was Johny (A-3). the
trial court did not believe PW26 for the reason that her
version was artificial" and that had not identified A-3 in
the court as the person whom she had seen on that day though
she had identified him at the identification parade. The
trial court did not attach any i mportance to t he
identification of A-3 at the test identification parade as
it found that it was not satisfactorily “held and also
because by that tinme photographs of all the -accused were
publ i shed in newspapers. To prove this incident of 10.6.1980
and involvenment of A-3 and A-4 the prosecution had also
relied upon the recovery of Mos, 31, 32 and 44. M>s 31 and
32, being bottles of parataph and eccal ex, were recovered at
the instance of A-3 fromthe courtyard of house of A-3 on
3.7.1980. the trial court did not attach any inmportance to
it on the ground that it was not established that they were
the sane bottles as were purchased by A-4 fromthe shop of
PW20 on 7.6.1980. MO 44 was recovered at the-instance of A
2. It was whisky bottle and it contained m xture _of
Par at aph and eccalex as stated in the certificate issued by
the Joint Director of the Forensic Science Laboratory. The
trial court rejected this evidence as the bottle was
recovered from an open space accessible to all and that even
though only 100 M. O parataph and 100 m . O eccal ex were
purchased, the mxture that was recovered fromthe bottle
was 220 ms. The trial court also held that the prosecution
had failed to establish that the said bottle contained
m xture of parataph and eccalex as the certificate was
signed by the Joint Director of Forensic Science Laboratory,
and not by the Director and, therefore, it was not
admi ssi bl e under Section 293(4) of the Cr.P.C

The High Court after referring to the cross-exam nation
of PW 26 and 38 held that even the defence had proceeded on
the basis that the accused were correctly identified in the
court also, and, therefore, the sessions court was wong in
di scarding their evidence. As regards the recovery of M 31
and 32, the Hgh Court held that PW20 had correctly
identified those bottles by the caps of those bottles. The
Hi gh Court further held that though MO 44 was recovered from
an open space, i.e., fromthe gutter nearby the office of A
2, but as it was proved that it contained mxture of
parat aph and eccalex, this recovery evidence deserved to be
bel i eved. The sessions court was of the view that these
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ci rcunst ances even if believed were not incrimnating
ci rcunst ances. The High Court was of the view that these
ci rcunst ances, nanely, purchasing of parataph and eccal ex by
A-3, recovery of enpty bottles from the courtyard of the
house of A-1 at the instance of A-4 and recovery of MO 44
containing mxture of parataph and eccal ex at the instance
of A2, didindicate a joint attenpt by the four accused.
The | earned counsel for the appellants could not seriously
chal | enge of Josephine (PW26) but submitted that the
evi dence regardi ng recovery of Mds, 31, 32 and 44 shoul d not
have been accepted by the High Court. It is true that M 31
and 32 did not have any |abel on them but PW20 was able to
identify them by their 'caps being famliar with them The
H gh Court was, therefore, right in holding that the
prosecution was able to establish that the bottles which
were discovered by A-3 fromthe court-yard of the house of
A-1 were the bottles of parataph and eccalex. A-3's
know edge about the conceal nent = of those bottles was not
i nnocent. 'Wen facts, which have a bearing on the guilt of
the accused, are established, yet denied by the accused they
assune i nmportance. This aspect ~was totally mssed by the
trial court. sinmilarly, MO 44, though recovered froma pl ace
accessible to all, was found from under the water and was
thus not visible toall. 1t was A-2, who had taken it out of
wat er. Moreover the contents of the bottle turned out to be
the mi xture of parataph and eccalex as stated by A-2. The
statenment nmade by A-2 before recovering the bottle thus
stood corroborated.. 'The trial court was also wong in
holding with respect to the contents of M>44 was not
adm ssible in evidence as it -was signed by its Joint
Director and not by the Director. On true construction of
Section 293 (4) C.P.C. it has to be held that Joint
Director is conprehended by the expression ‘Director’. The
amendnment made in clause (e) of Section 293(4) now indicates
that clearly. |If the Joint D rector ~was not conprehended
within the expression Director then the Legislature would
have certainly naned him while ‘anmending the clause and
providing that Section 293 applied to the Deputy Director or
Assistant Director of a Central Forensic Science Laboratory
or a State Forensic Science Laboratory. A Joint Director is
a higher officer than a Deputy Director or an- Assistant
Director and, therefore, it would be unreasonable to hold
that a report signed by Joint Director is not adm ssible in
evi dence though a report signed by Deputy Director  or
Assistant Director is now admissible. In our opinion the
Hi gh Court was right in holding that the report nade by the
Joint Director was admissible in evidence and that it
deserved to be relied upon

To prove that A-4 had procured potassiumcyanide the
prosecution had exam ned Chi nnappan (PW27). This w'tness
has stated that about a couple of weeks prior to the death
of Merli and her children, while he was waling along with A-
4 on aroad, A-4 had told himthat he was in need of sone
effective poison to kill stray dogs which were destroying
his poultry. He was first hesitant to give potassium cyanide
to A-4 but on further persuasion he gave a small quantity
of it ina bottle of Vicks. The prosecution had also
exam ned PW23, who was working with PW27 in the sane
jewel lery shop to establish that about 4 or 5 days before
the death of Merli and her children he had seen PW27 and A-
4 together discussing sonething secretly. The prosecution
had al so exanined PW24 to prove that A-4 was seen in the
house of PW27 a few days before the death of Merli. The
evi dence of PW27 was disbelieved by the sessions court on
t he ground that he did not have a licence to possess
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cyanide and the Investigating Oficer had not nade any
attenpt to find out the source. The High Court held that
these reasons were not at all sufficient for discarding his
evi dence. PW27 was working in a jewellery shop and the shop
owner did have a Ilicence to posses potassium cyanide.
Mor eover, PW27 had stated that he had obtained it from one
Nar ayanan, another goldsmith and the Investigating Ofice
could not question himas he had died before he could have
been questioned by the |Investigating Oficer. One nore
reason was given by the trial court for disbelieving the
evi dence of PW27 was that he had not disclosed the fact of
gi ving potassium cyanide to A-4 to any other person. The
H gh Court observed that  this was not at all a good ground
for rejecting his evidence. In our opinion, the H gh Court
was right in observing that this inportant piece of evidence
was very lightly brushed aside by the trial court on flinsy
ground. The circunstance under- which PW27 had obtained
pot assi.um cyani de and given it to A-4 was such that he woul d

not have /liked to ~disclose that fact to anyone. As rightly
poi nted out- by the High Court PW27 being a goldsnmith, it
was quite likely that he was able to obtain potassium
cyani de even though he did not have a |licence to possess it,
as cyanide is comonly used used by goldsmith for
el ectropl ati ng gol d ornanent s.

In order to prove that Merli and her <children were
alive till 7.00 p.m/ the prosecution had exam ned PW32, a

boy aged 14 years, who had gone to Tony's house to give a
packet of surf at 7.00 p.m The evidence of this wi tness was
not at all challenged. The trial ~court did not record any
finding with respect ~to his -evidence. The H gh Court
accepted it and held that till~7.00 p.m on 23.6.1980, Merli
and her children were alive.

The prosecution had also |ed evidence to prove the
noverments of A1, A-3 and A-4 between 6.30 p.m and 8.00
p.m on that day. Ennamma (PW3), who was residing just
opposite to A-1's house, stated that she had seen A-1’
com ng out of her house at about 6.30 p.m and proceeding
towards the house of Tony. She further stated ‘that her
attention was drawn towards A-1 because it was unusual for
A-1 to nove out of her house at such a | ate hour. She has
al so stated that a few m nutes | ater she had seen A-3 and A-
4 coming out of the house A-1 and going towards Tony's
house. The trial court did not disbelieve the evidence of
this witness but held that what she had stated did not
amount to an incrimnating circunstance and therefore, no
wei ght could be attached to it. Only omi ssion brought out in
her cross-exanmi nation was that she had not give the nane of
A-4 in her police statement but had described i as "Duck
Youngster". The High Court held that her evidence deserved
to be believed and it did establish that A-1, and A-3 and A-
4 were see together near the house of A-1 about -and hour
before the incident. PW4 had net A-1 sonetine thereafter on
the road and inquired fromher as to where she was going. A-
1 had told her that she was going to Tharakan's Hospital the
prosecution had exam ned Rosy (PW11), nother of Raju. She
categorically stated that A-1 had not cone to see Raju and
she had not noticed her in the hospital. Her evidence was
di scarded by the trial court on the ground that it was quite
likely that she might not have renained present near Raju
all the time and therefore, mght not have noticed A-1. The
prosecution had also exam ned PW47 whose two children were
also adnmitted in the hospital. He has stated that his
relations with A-2 were quite intimate and, therefore if she
had come to the hospital she would not have gone away
wi thout neeting himand enquiring about the health of his
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two sons. He was present in the hospital from6.00 ppm to
9.00 p.m on that day and, therefore, he would have
certainly noticed the presence of A-1. the evidence of this
witness was not disbelieved by the trial court but it held
that it did not falsify the explanation of A-1 that she had
in fact gone to the hospital to see Raju. The Hi gh Court
hel d that this was not a reasonable view and the trial court
ought to have appreciated that the explanation given by A-1
was false and thus this wan an incrimnatory circumstance
W are also of the viewthat the trial court had conpletely
m sunder st ood the significance of the evidence of PW-11 and
47. The evidence discloses that Raju was serious. Therefore,
hi s mother was bounded to be by his side. It was, therefore,
not likely that when A-1 had gone to see Raju, his nother
was not by his side and, therefore, she had not noticed the
presence of A-1in the hospital. It was equally unlikely
that if A-1 had really gone to the hospital, she would have
returned without” neeting PWA47 and inquiring about the
health of ~ his two sons. The reason given by the trial court
for holding that the evidence of PW-11 and 47 did not
falsify the expl anation ~of A-1 was thus not sustainable.
the Hgh Court was, therefore, right 1in placing reliance
upon the evidence of these two wtness and hol ding that the
expl anati on given by A-1was false

The novenents of A-1, A-3 and A-4 between 7.00 p.m and
7.30 p.m were also noticed by other wtnesss. Evidence of
some of them was not disbelieved by the trial court.
Evi dence of others 'was discarded on flinsy grounds as
poi nted out by the High Court. We do not think it necessary
to refer to the evidence of all those witnesses and it would
be sufficient to state that the said evidence was rightly
believed by the High Court. W wll only refer to the
evi dence of Joseph (PW8) who was, at that tine, serving as
an officer in the Life Insurance Corporation. He has deposed
that at about 7.35 p.m, while he was passing by the house
of Tomy, he had sen one woman coming out of his house. He
first thought that she was Merli and, therefore, |'ooked at
her to have a talk with her. He at once noticed that she was
not Merli so without talking with her he proceeded further
after passing by her side. He has further stated that on the
next day he had visited Tony’ s house to attend the funeral
and at that time, inside the roomwhere the dead bodies were
laid, he had seen in the worman, whom he had seenon the
previous night. He therefore, enquired from Paul~ Doninic
(PW46) and PW27 as to who she was and they had tol'd him
that she was Amini, w dow of Francis. He inforned both of
themthat he had seen her com ng out of Tomy's house on the
previous evening. This revelation by him had raised a
flutter anong the mourners and it had finally Tony. Tony has
stated that he had informed his brother Paul (PW50) that
he had conme to know that A-1 had visited his house-at about
7.30 p.m on the day of the incident. PW50 has stated that
he had asked Anm ni about her said visit but she had flatly
denied it. The trial court disbelieved the evidence of this
i ndependent witness PW8. One reason given was that while
Tomy informed his brother Paul that Lucy, Sheela and two
boys had see A-1 going and coning out of his house he had
not mentioned the name of PW8 as one of the persons who had
also informed himabout A-1's visit. The Hgh Court has
strongly criticised the |earned Sessi ons Judge for
di scarding the evidence of this witness. It pointed out that
PW8 had not stated that he had told Tony that he had seen
Ammi ni wal i ng near about his house at the tine of incident.
Therefore, while informng his brother he had only generally
stated that Lucy Sheela and two boys had told him about
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that. Since he was not directly inforned by PW8 it is
likely that he had either thought it not fit or in view of
his mental condition, had forgotten to nention the nane of
PW8. Another ground given by the trial court for rejecting
his evidence was that the woman seen by himwas wearing
spectacles but A-1 was not seen wearing spectacles during
the whole trial and that no attenpt was nade by the
Investigating Oficer to trace the spectacles of A-1. The
H gh Court held that these reasons were perverse. It
observed that it was absol utely unnecessary for the
I nvestigating O ficer to search for her spect acl es.
Moreover, the evidence of PW46, PW47 and PW50 the el dest
brother-in-law of A-1 proved that A-1 was often wearing
spectacl es. The High Court after considering the reasons for
rejecting the evidence of PW8 by the trial court observed:
"Sessions Judge was groping for sone reason to reject the
val uabl e testi mony of PW8, and when he failed to trace out
any good reason, he traversed through preposterous ideas for
rejecting his testinmony". On re-appreciation of his evidence
the H gh ' Court found that it had a ring of truth in it and
it established beyond and doubt that A-1 was seen com ng out
of the house of Tony at about 7.45 p.m

W may also refer to the evidence of Aliamm (PW15)
who has stated that at about 7.30 p.m . while she and one
Kunjanma were returning from the hospital and were passing
by the house to Tony they had a cry of a child coming from
the house to Tony. As no further cry was heard and it was
drizzling they did not stop and proceeded further. This
witness was not at « all cross-exam ned by the defence. Her
evi dence was not disbelieved by the trial  court but no
i nportance was attached to it. The Hgh Court rightly
considered this as a relevant circunstance as it proved that
at about 7.30 p.m sonething had happened in the house of
Tomy which had made a child cry loudly. The H gh Court held
that the evidence of this witness together with the other
evi dence regardi ng novenents of theaccused and the evidence
of PW8 established that A-1 had gone to the House of Tony
sone time after 7.00 p.m, that Merli and her children were
killed at about 7.30 p.m and that A-1 was found leaving
that house at about 7.35 p.m As regards the subsequent
noverments of the A-1, A-3 and A-4 the prosecution had |ed
the evidence of PW-25, 28 29 and 30. Their evidence was
al so dishelieved by the trial court on flinsy grounds. The
H gh Court has pointed out how the said reasons can not be
consi dered as proper and sufficient. In therefore, held that
even their evidence deserved to be accepted.

The next circunmstances relied upon by the prosecution
was that while admnistering cyanide to Merli, A-3 and A-4
had received injuries. A-3 was arrested on 2.7.1980 and he
was taken to Dr. Abraham (PW 60) for his nedi ca
exam nati on. The doctor had found three injuries- on the
fingers of his right hand. Wen the doctor had asked hi m how
he had received those injuries, he had stated that "these
small injuries were caused by biting when | closed Merli’s
nouth to silence her at 7.30 p.m on Monday before |ast".
Thi s evidence was disbelieved by the trial court on the
ground that the certificate issued by the doctor was on
pl ai n piece of paper and not on the printed form that no
serial nunber was nentioned in that certificate and that
when finger prints of third accused were taken by the police
on 3.7.1980 the Investigating O ficer had seen only scars of
the wound which indicated that the wounds had healed up
earlier. A4 was arrested on 5.7.1980 and when he was taken
to Dr. Vasant Kumari (PW64) for nedical exanination. she
had noticed that his two injuries were in the healing
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process. On being asked about the injuries A-4 had told her
that "ny left elbow and the outer part of the right hand
were injuries while taking Merli to the Kitchen, holding her
frombehind with left hand, inside Merli’s house at about
7.30 p.m on Mnday, 26.3.1980". The trial court rejected
her evidence on the ground that the certificate issued by
her was also on a plain piece of paper and an endorsenent
nmade therein was in different ink. The Hi gh Court consi dered
both the grounds as inproper and insufficient. It observed
that it was well known then that printed formwere in short
supply in Government hospitals in the district of Ernakul am
The certificates were issued by the doctors, who were
attached to Governnment hospitals at A waye and Perunbavoor
bot of which were situated in the same district of
Ernakulam The H gh Court further found that there was
nothing to show that the doctors had any reason to prepare
false certificates. The H gh Court, therefore, held that the
evi dence of the doctors and the certificates issued by them
were true. The H gh Court also held that what A-3 and A-4
told the 'doctors amunted to-an admission. In fact the tria
court had also held that they being adm ssions were not hit
by any provision of the Evidence Act.

Next important circunstance disbelieved by the tria
court was the find of finger prints of A-3 on one of the two
glasses (Ms 1 and 2) seized from Tony’s house on 24.6.1980
under Mahazer (Ex.57). Finger prints found on those t wo
gl asses were conpared with the admitted finger prints of A-3
and it was found ‘that the finger prints found on one gl ass
tallied with the finger prints-of- A-3. The ‘trial court
di shelieved this inportant evidence on theground that the
earlier photographs of those inpressions were  not cl ear
enough to enable the expert to conme to any definite
conclusion and, therefore, it was ~doubtful whether the
subsequent photographs were of the original finger prints.
The trial court took his view as it found that the
prosecution had not expl ai ned how on the subsequent occasion
it was possible for the photographer to redevel op those
impressions in a better manner and have better photographs.
The trial court was also of the view that even though the
phot ographs were taken on the second occasion-in presence of
the Judicial Magistrate, not nmuch value could be given to
themas the glasses had remained in the custody of the

Investigating O ficer and, t her ef ore, there was a
possibility of introducing fresh finger prints of A3 on
those gl asses. The trial court also doubt ed their

genui neness on the ground that when phot ographs were taken
the Judicial Magistrate had not taken care to see whether
the canera had any lens. The Hgh Court ‘has severely
criticised the trial court for taking such a view and in our
opinion rightly. It was not even suggested by the defence
that A-3's finger prints were again taken by t he
Investigating Officer on those glasses. The finding of the
trial court was, therefore, speculative in nature. In
absence of any ef fective Cross-exam nation of the
phot ographer his evidence that he was able to take better
phot ographs on the second occasi on not have been disbelieved
by the trial court. It was also inproper to brush aside this
clinching evidence on the ground that the confession of A-4
does not nention that A-3 had again taken water fromthe
glass that was found in the kitchen. In our opinion, the
Hi gh Court was right in relying upon this evidence regarding
whi ch nothing el se could be urged. That evidence established
the presence of A-3 in Tony’ s House.

To prove the conplicity of A-2 the prosecution had
relied upon the recovery of gold chain (M>9) belonging to
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the deceased and the bottle (M>44) containing m xture of
par at aph and eccal ex recovered on the basis of information
given by him It has been held proved that the gold chain
bel onged to the deceased. The trial court, however, held
that it was not proved that A-2 had concealed the sane in
the store roomof Sub-Divisional Ofice of the Telegraph
Departnment, where he was working. The trial court placing
reliance upon the evidence of the officer watchman (PW88)
and the defence witness DW3 cane to the conclusion that the
chain appeared to have been planted there by the police. The
trial court also held that the whole story regardi ng renova
of the chain and it being given by A-1to A2 and A2
concealing it in the store roomwas "too shedy to be worthy
of any judicial credit". The Hi gh Court on close scrutiny of
their evidence found that the watchman and D3 being the Co-
enpl oyees had fabricated evidence regarding A-2's leave to
help A-2 and had falsely deposed that on 27.6.1980 sone
pol i cemen acconpani ed by A-2 had approached the wat chman and
told him 'to open to store roomand after going inside had
left it ‘after sone time. The High Court believed the
prosecution evidence and held that it has successfully
established that the gold chain (MO 8) was conceal ed by A-2
below a bundle of wre in the store room where he was
working and that it was recovered on the basis of the
statenment nmade by him before the panch w tnesses. W have
al ready pointed out earlier why the trial court had not
believed the recovery of bottle containing mxture of
parat aph and eccalex and why the Hgh Court has held that
the reasons given by the trial court are inproper

The confession made by A-4 before the Judicial
Magi strate was discarded by the trial court as it found it
to be not voluntary and true. The reasons given by it for
taking view were - (1) while A-4 was renanded to judicia
custody by the Judici al Magi strate on 7.7.1980 the
Magi strate had thought it fit to give a direction that he
should not be kept in the sub-jail at Alwaye as the three
co-accused were in that sub-jail ‘and this indicated that if
he had been allowed to remain the other accused he woul d not
have nade the confession. (2) The confession was retracted
soon after A-4 was released on bail. (3) Wiile retracting
the confession and al so during his exam nati on under section
313 C&.P.C. A-4 had stated that he was made to take an oath
to nake a confession and he was told by the police that if
he made a confession he would be protected. (4) The Judicia
Magi strate had not asked himwhether he was pressurised by
the police to make the confession. (5) The Judicia
Magi strate had started recording the confession soon after
A-4 was produced before himon 7.7.1980. (6) The Judici al
Magi strate had not recorded separate reasons, apart /from
stating so in the nenorandum for believing that ~A-4 was
nmaki ng the confession voluntarily. (7) The confession is
very long and runs into as many as 20 pages. (8) A-4 had
di sowned the first bail application which was nmade on his
behal f after 7th . According to the trial court all these
circunstances indicated that A-4 nade the confession while
he was in the state of fear and nental collapse and that
even after he had nmade the confession he was under pressure
fromthe police while in custody. The trial court had held
the confession as not true as it found that there were sone
di screpanci es between the confession as recorded by the
Judi cial Magistrate and what was recorded with respect to it
by the Investigating Oficer in his case diary. The
foll owi ng i nconsistencies were noted by the trial court:-
1. In the confession A-4 has stated that the first attenpt

was made on 9.6.1980 where as in the case diary it was
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nmentioned that the first attenpt was made initially on

9th and then on 10t h.

2. No reference is made to the <chain of Merli in the
confession Exh. P-40 though that fact is referred to in
the case diary.

3. The nane of Chinnappan P-27 is not nmentioned in Exh. P-
40 but it is nmentioned in the case diary.

4, Though breaking of a glass in the hand of the Merli is
nmentioned in the case diary, it is not so stated in the
conf essi on.

According to the trial court these om ssions indicated that

A-4 was forced and tutored to make the confession.

The High Court held that the trial court had | ooked at
the confession with suspicion. The H gh Court also held that
in comparing the confession with the record of it in the
case diary the trial~ court had conmitted an illegality and
the finding recorded by it, therefore, stood vitiated. W
are of ~the opinion that the High Court was right in taking
this view |f while renmanding A-4 to judicial custody the
Judi ci al ‘Magi strate thought it fit to keep himaway fromthe
police and the co-accused, it is difficult to appreciate how
such a direction can be  regarded as a circunstance
i ndicating that confession was not voluntary. So also it is
difficult to appreciate how fromthe circunstance that the
Judicial Magistrate had started recording the confession
within a short tinme after A-4 was produced before himon 7th
an inference could have been drawn that he was not naking
the confession voluntary. Merely because A-4  while
retracting his confession and during his exam nation under
section 313 C.P.C. ~had alleged that he  had made the
confession under pressure and force fromthe police, it was
not proper for the trial <court to conclude ‘that the
confession was not voluntarily nmade: The trial court ought
to have appreciated that the confession was retracted four

days after the accused was released on bail. No such
conplaint was nmade by himwhile he was in judicial custody
from7th till he was released  on bail after /about a

fortnight. Except the bare allegation there was no materia
on record to indicate that police had pressurised A-4 or had
forced him to nmake the confession. The trial court was not
justified in considering the Ilength of the confession as a
suspi cious circunstance. The confession was a conplete
record of the steps taken by the Magistrate, the question
put to the accused and the answers given by him - The High
Court has also pointed out how other reason given by the
trial court are also inmproper. Wile agreeing with the tria
court that the Judicial Magistrate had failed to inquire
fromA-4 as to whether he was prom sed that he woul d be made
an approver if he nade the confession, the Hi gh Court held
that this onission was of no significance as A-4 was clearly
warned that if he made a confession it was likely to be used
against him The High Court was also right in holding that
the trial court in relying extensively on the case diary had

conmitted an illegality. The omission found by the ‘tria
court as a result of that illegal effort were mnor and did
not justify the conclusion that the confession was not
voluntarily made. 1In the absence of any requirenent that

separate reasons were required to be recorded for believing
that the confession was nade voluntarily it was not proper
for the trial court to doubt its genuineness on the ground
that the reasons were not recorded separately though the
satisfaction was recorded in the nmenorandum The H gh Court
was therefore right in placing reliance upon the confession
made by A-4.

The trial court had further held that even if the
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confession was regarded as voluntary and true it could be
used only against A-4 and not against other accused. The
Hi gh Court found the trial court wong on this point in view
of Section 10 of the Evidence Act which provides that where
there is reasonable ground to believe that two or nore
persons have conspired together to conmt and offence,
anyt hing said, done or witten by any one of such persons in
reference to their common intention, after the tine when
such intention was first entertained by any one of them is
a relevant fact as against each of the persons believed to
be so conspiring, as well as for the purpose of providing
the existence of the conspiracy as for the purpose of
showi ng that any such person was a party to it. The Hi gh
Court held as there was reasonable ground to believe that
Ammioni and other accused had conspired together and,
therefore the confession made by A-4 could be used agai nst
ot her accused al so.

On re-appreciation of the evidence the Hi gh Court held
that nost of the circunstances relied upon by the
prosecuti'on-were proved beyond reasonable doubt, that they
formed a conplete chain _and that in absence of any valid
explanation by the accused they were sufficient to lead to
a conclusion that all© the four accused had entered into a
crimnal conspiracy to nurder Merli and her children and did
nurder them between 7.00 p.m and 7.45 p.m on 23.6.1980.
It, therefore, allowed the appeal, set aside the acquitta
of the accused and sentenced themto suffer inprisonment for
life.

Sane contentions  which were urged on behalf of accused
before the Hi gh Court were urged before us. W agree with
the reasons by the H gh Court for ejecting them O her
reasons have been stated by us earlier while point out how
the view taken by the trial court  regarding each
ci rcunmstance was not proper. The evidence regarding the
nmoverrents of A-1, A-3 and A-4 between 6 and 7.00 p.m near
Tomy’ s house, the find of finger prints of A-3 on one of the
gl asses seized fromthe house of 'Tonmy and the confession of
A-4 together with other circunstances stated above establish
the guilt of the accused beyond reasonabl e doubt.

As we do not find any good reason to differ fromthe
vi ew taken by the High Court, this appeal is disnissed.




