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The Judgrment of the Court was delivered by PATTANAIK, J. Leave granted

Thi s appeal by grant of special |eave is directed against the judgnent of
Del hi Hi gh Court dated 8th of August, 2000, The question for consideration
i s whether a decision regarding the venue of the Arbitration proceedings
could be assailed in appeal under Section 34 of the Arbitration and
Conciliation Act, 1996. The Division Bench of the Hi gh Court by the

i mpugned judgment agreed with the conclusion of the |earned Single Judge
and cane to hold on examning the arbitration clause in the agreenent that
the decision with regard to the venue of the arbitration sitting cannot be
held to be an interimaward and as such Section 34 of the Act cannot be

i nvoked.

The appel | ant and respondent No. 1-entered into a technical collaboration
agreement called ’Insol uble Sul phur Technical Coll aboration Agreement’ on
1st of August, 1989. Under the agreenent, respondent No. 1 was required to
provi de technical information for (production of insoluble sul phur in India.
Appel | ant discharged its obligation under the agreenent. The said
respondent No. 1 in May, 1996, wote a letter to the I'ndian Council of
Arbitration, making a clai magai nst the appellant on the basis of certain
di sputes between the parties. But the Indian Council of Arbitration
returned the papers to respondent No. 1 on 15.5.96. On the very sane day,
the said respondent No. 1 filed a statenent of claimbefore respondent No.
2, which was registered as Arbitration Case No. FTA/137. Said respondent
No. 2, by its letter dated 25th of June, 1996 called upon the appellant to
appoint aft arbitrator. On 9.7.96, the appellant wote to the respondent
No. 2 bringing to its attention clause 8.4 of the agreenent and stated that
the appel |l ant has not received any demand for arbitration from OCCL and as
such the respondent No. 2 has no jurisdiction in the natter. Respondent No.
2 however by its order dated 17th of July, 1996, called upon the appell ant
to Subnit the agreenent regardi ng the venue of arbitration with reasons

wi thin 30 days. Appellant imediately answered the aforesaid letter of the
respondent No. 2 by letter dated 22.7.96, questioning the jurisdiction of
the respondent No. 2 and al so seeking clarification as to whether FICC had
accepted the statement of claimof respondent No. 1. At this point of tine,
the appell ant was assured that respondent No. 2 will not proceed with the
matter till the issues regarding the venue are sorted out. On 9.8. 1996,
respondent No. 1's |lawyer intimated respondent no. 2 that they had al ready
appoi nted an arbitrator and it was for the arbitral tribunal to decide the
venue under Section 20 of the Arbitration and Conciliation Act, 1996.
Respondent No. 2 was call ed upon to nom nate the appellant’s arbitrator.
Appel lant by his letter dated 9th of August, 1996, intinated the respondent
No. 2 that the requirenment of Article 8.4 not having been conplied with,
there is no question of nominating arbitrator on behalf of the appellant.
Appel lant also wote a letter to the respondent No. 1 on 6th of Septenber,
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1996, indicating therein that the Registrar of FICCI had no jurisdiction
and that there had been no proper demand for arbitration. It was al so
stated that in any event, Japan was the designated place of arbitration. On
16th of October, 1996, respondent No. 2 sent a conmunication to the
Manager, Arbitration Department, Japan Commercial Arbitrati on Associ ation,
stating therein that since parties had not been able to agree on the pl ace
of arbitration within 30 days of the notice calling upon themto subnmt the
agreenent, the JCAA nay noninate a nenber on the Joint Arbitration
Conmittee. In that letter it had been stated that respondent No, 2 had

al ready nomi nated one Unesh Kumar Khaitan as its Menber on the Joint
Arbitration Committee. Pursuant to the aforesaid letter fromrespondent No.
2, the JCAA appointed respondent No. 5 as its Menber by letter dated 25th
of October, 1996. Appellant had made some correspondence and queries
regardi ng the proceedings of the joint Arbitration \007Commttee. M. Umresh
Khai t an resigned as Menber of JAC on 12th of January, 1998 and he was,
therefore, substituted by respondent No. 3. The aforesaid JAC net in Del hi
on 15th of July, 1998 and decided the venue for the sittings of the
arbitral tribunal The appellant filed an application before a |earned

Si ngl e Judge of Delhi H gh Court, assailing the decision of the Joint
Arbitration Commttee dated 15th July, 1998 on various grounds under
Section 34 of the Arbitration and Conciliation Act, 1996. The | earned

Si ngl e Judge by his Judgnment dated 7th of April, 2000, dism ssed the said
application of the appellant on a finding that the inmpugned decision of the
Joint Arbitration Committee dated 15th of July, 1998 is not an award and as
such is not anmenable to appeal under Section 34 of the Arbitration and
Conciliation Act, 1996. Against the said judgnment of the |earned Single
Judge, the appellant preferred an appeal and the D vision Bench having

di smissed the appeal by its Judgment dated 8th of August, 2000, the present
appeal s has been preferred to this Court.

M. Ashok H Desai, the |earned senior counsel, appearing for the appellant
contended that on a plain reading of clause 8.4 of the Technica

Col | aborati on Agreenent, would indicate that there iis . no agreed venue where
the arbitral proceedings could be conducted and on the other hand, the
procedure in the arbitral proceedi ngs woul d be governed by the decision of
the venue inasmuch as if it is to be held in India, then it shall be
conducted in accordance with the rules applicable in India and if it is to
be conducted in Japan, then the rules of Japan Comrercial Arbitration
Associ ation woul d apply. According to M. Desai, since the procedure and
the rules to be applicable for resolving the dispute would depend upon the
very decision of the venue, Such a decision anpbunts to a vital right of the
party being decided by the Joint Arbitration Conmttee and as such the sane
partakes the character of an interimaward and consequentl|y Section 34 of
the Arbitration and Conciliation Act, 1996 would apply to such a decision
and aggri eved party against such deci sion cannot be held to be renedy-l|ess.
M. Desai further urged that on an anal ysis of the agreenent, itself would
indicate that it contains two arbitration clauses, one nonenclatured as
Joint Arbitration Committee and the other is the Arbitral Tribunal. Wile
the former decides the dispute in relation to the venue, the latter decides
the dispute on nerits of the claim Under such circunstances to hold that
the decision of the Joint Arbitration Conmittee on'the dispute relating to
the venue even does not anount to an interimaward, i's un-sustainable in

l aw and the |l earned Single judge as well as the Division Bench conmitted
serious error in recording a finding that the said decision does not anount
to an awmard. M. Desai also urged that in case of an Internationa
Commercial Arbitration, the seat of the arbitral proceeding is of paranount
i mportance and the parties to the agreenent being conscious of the sane,
provi ded such an el aborate nmechani smfor resolution of a dispute in the
event no agreement is arrived at on the question of venue. Adjudged from
this stand point, the inmpugned judgnment illegally excludes such a decision
fromthe purview of a judicial review by way of filing an appeal under
Section 34 of the Act and the same nust be interfered with. M. Desai also
urged that in view of the definition of "Award" in the Act in Section 2(c)
whi ch includes an interimaward, and an award being a final determ nation
of a particular issue or claimin the arbitration and the issue regarding
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venue being of seminal inportance for adjudication of the rights of the:
parties, the conclusion is irresistible that such decision by the Joint
Committee of Arbitrators, nust be held to be an interimaward and as such
amenabl e to be reviewed under Section 34 of the Act and consequently, the
Hi gh Court conmitted Serious error in holding to the contrary.

M. D.A Dave, the | earned senior counsel, appearing for the respondents on
the other hand submitted that though the expression 'award’ has been
defined to include an interimaward under Section 2(c) of the Act, but a
decision to become an award must be a final determnination of a particular
issue or claimin the arbitration. The decision on the question of venue by
a forumunder the agreenment termed as Joint Arbitration Commttee is at an
earlier stage of initiation of the proceedings of the arbitral tribuna

and, therefore, the sane cannot be terned as an interimaward, The Hi gh
Court, therefore, was justified in not entertaining an appeal against the
same under Section 34 of the Act. Wth regard to the different clauses of
the agreement, M. Dave contends that the parties thensel ves agreed that
the place of arbitration shall be determ ned by the Joint Arbitration

Conmi ttee and such determ nati on shall be binding and final, whereas the
arbitrati'on clause stipulates that any claimor dispute arising out of or
relating to the agreenent shall be settled by arbitration. The very fact
that the parties agreed that the question of venue will be determnmined by a
Joint Arbitration Committee in the event parties do not designate the place
of arbitration or are unable to agree within 30 days of the demand,

i ndicates that the /parties never intended the said decision to partake the
character of an award to be assailed in appeal and on the other hand the
agreenment not having authorised the arbitral tribunal to deternine the

pl ace of arbitration, clearly establishes that such a determnation by a
separate forumis not .an award and, therefore, i's not appeal abl e under
Section 34 of the Arbitration and Conciliation Act. M. Dave

al so contended that the argunent advanced on behalf of the appellant that
the decision with regard to the venue of the arbitral proceeding is an

adj udi cation of a vital right of the parties inasnuch as the procedure to
be adopted in the arbitral proceedings would be the | aw whi ch governs the
venue of the proceedings, is devoid of any force in view of C ause 9(1) of
the agreement which categorically indicates that the agreenent shall be
interpreted in accordance with and governed by the l'aws of India. According
to M. Dave, this provision in the arbitration agreenent is conclusive of
the fact as to which law will govern and consequently, the decision of the
Joint Arbitration Comrittee with regard to the venue | ooses its
significance. It is next contended by the | earned senior counsel for the
respondents that the arbitration clause providing resolution of any dispute
or claimarising out of the agreenent by arbitration can obviously relate
to a claimor dispute in relation to the contract and a decision or

determ nation by the Joint Arbitration Conmittee on the question of venue,
whi ch power the Committee gets under the agreement itself, cannot be held
to be a decision in course of the arbitral proceedings nor can it be said
to be an adjudication of claimarising put of the agreenent and, therefore,
is not an award. M. Dave also after referring to the different

provisions in the Arbitration and Conciliation Act contended that naking of
an arbitral award and term nation of proceedi ngs occurs in Chapter VI and
starts from Section 28, whereas place of arbitration occurs in Chapter V
dealing with the conduct of arbitral proceedi ngs. The comrencenent of
arbitral proceedi ngs contenpl ated under Section 21 is the date when a
particular dispute is referred to the arbitration. In this viewof the
matter a decision on the question of venue will not be an award or interim
award agai nst which a party can take recourse to a Court under Section 34
and as such the inpugned judgnment of the |earned Single Judge as well as
the Division Bench remai n unassail abl e.

Bef ore we exanmine the rival subnmissions nade, it would be appropriate for
us to notice the rel evant clauses of the agreenent, which ultimtely would
hel p us to decide the question as to whether the decisions of the Joint
Arbitration Committee dated 15.7.1998 can be held to be an interimaward.
Clause 8.4 is in fact the nmost crucial clause that requires consideration,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

7

whi ch is quoted herein-bel ow in extenso.

""Clause 8.4.-Any dispute or claimarising out of or relating to this
Agreenent shall be settled by arbitration. If the arbitration is to be held
in India, the dispute shall be subnmitted to the Arbitration Tribunal of the
Federation of |ndian Chanbers of Commerce and Industry and shall be
conducted in accordance with the Rules of that Tribunal. If the arbitration
is to be held in Japan, it shall be conducted in accordance with the Rules
of the Japan Conmercial Arbitration Association

In the event that the parties have not designated the place of arbitration
or are unable to agree thereon within thirty (30) days after the demand for
arbitration has been nade, the place of arbitration shall be determ ned by
a Joint Arbitration Commttee of three nenbers, one to be appointed by the
Arbitration sub-comittee of the Federation, another by the Japan
Commercial Arbitration Association and the third of a nationality other
than that of any one of the parties to act as Chairman to be chosen by the
ot her two nenbers. In-deciding the place of arbitration, the Joint
Arbitration Committee shall consider anong others the principle that, if
only the ‘quality of the goodis in dispute and/or inspection of the goods
is necessary, arbitration of such case shall take place at the place where
the merchandi se is | ocated. The party demanding arbitrati on according as it
is resident in India or Japan shall give notice to the Arbitration Tribuna
of the Federation or the Japan Conmercial Arbitration association, as the
case may be. The Arbitration Tribunal of the Federation or the Japan
Conmmercial Arbitration Association, as the case may be, shall request both
the parties to submit their agreenment and reasons within thirty (30) days
for preference regarding the place of “arbitration. The determ nation of the
pl ace by the Joint Arbitration Committee shall be final and binding."

Clause 9.1 stipulates that the agreenment shall be interpreted in accordance
with and governed by the laws of India. Cause 9.7 is extracted herein-
bel ow i n extenso:

"9.7. The terms and conditions herein contained constitute the entire
agreenent between the parties and shall supersede all previous

conmuni cation, either oral or witten, between the parties with respect to
the subject matter hereof, and no agreenent or understandi ng varying or
extendi ng the same shall be binding upon either party unless in witing
signed by a duly authorised representative thereof in which witing this
Agreenent is expressly referred to."

Apart fromthe aforesaid relevant clauses, it would be appropriate to
notice a few sections of the Arbitration and Conciliation Act, 1996.
Section 2(6) is extracted herein-belowin extenso :

"Sec.2(6)’ : Wiere this Part, except section 28, leaves the parties free to
determne a certain issue, that freedomshall include the right of the
parties to authorise any person including an institution, to determ ne that
i ssue. "

Section 20 is the provision for deciding the place of arbitration, which is
extracted herein-belowin extenso :

"Sec.20 Place of arbitration- (1) The parties are free to agree on the
pl ace of arbitration

(2) Failing any agreenent referred to in sub-section (1), the place of
arbitration shall be determ ned by the arbitral tribunal having regard to
the circunstances of the case, including the convenience of the parties.

(3) Notwithstanding sub-section (1) or sub-section (2), the arbitra
tribunal may, unless otherw se agreed by the parties, neet at any place it
consi ders appropriate for consultation anmong its nenbers, for hearing

Wi t nesses, experts or the parties, or for inspection of docunents, goods or
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ot her property."

On a construction of Cause 8.4 of the Agreement, it is apparent that the
parties thensel ves have mmi ntai ned a distinction between submni ssion of

di spute to the arbitration tribunal and decisions as to the place of
arbitration to be determned by a Joint Arbitration Conmttee of three
nmenbers. In the first part of the Clause, parties have agreed for referring
any dispute or claimarising out of, or relating to the agreenent to be
settled by arbitration of an arbitration tribunal. The second part of the
agreement relates to a decision as to the venue of arbitration which in the
event of |ack of agreenment between the patties, is required to be

determ ned by a Joint Arbitration Committee of three nenbers. Such
decisions of the Committee with regard to the venue is not a decision of a
di spute or claimarising out of, or relating to the agreenent and,
therefore, cannot partake the character of an award or an interimaward.
Under Section 2(6) of the Arbitration and Conciliation Act, 1996, excepting
Section 28, parties are free to determne certain issues and that freedom
woul d include the right of the parties to authorised any person including
an institution to determne that issue. Section 20 is the provision which
sees that the parties are free to agree on the place of arbitration and
failing upon any agreenent, then under sub-section (2), it has to be
det er mi ned dependi ng upon the circunstances of the case and conveni ence of
the parties. A conjoint reading of Section 2(6) and Section 20, therefore

| eads to the conclusion that in the event, parties do not agree with regard
to the place of arbitration, though they were free to deternine the sane,
then they had the right to authorise any person including an institution
and in the case in hand, the Joint Committee is such an institution for
deci di ng the Venue of the arbitrationand such decision of the Conmittee
wi Il not partake the character of adjudication of a dispute arising out of
the agreement, so as to clothe it the character of an award. Chapter V of
the Act contains Section 18 to 27 and chapter VI deals wi th naking of
arbiter award and term nati on of proceedi ngs which starts with Section 28.
The deci sion on the question of venue under Section 20 would not cone
within making of an arbitral award starting from Section 28 and on this
view of the matter also, the said decision on the question of venue will

not be either an award or an interimaward so as to be appeal abl e under
Section 34 of the Act. The decision of the Joint Committee on the question
of the venue under Clause 8.4 is not a decision, deciding legal rights of
the parties under the contract; There is no nutuality and the said
Conmittee is merely a machinery for deciding the question of 'venue. Such a
deci si on does not have the characteristics of an arbitration award nor even
can it beheld to be an interimaward. The conclusion of the Joint Commttee
is a conclusion on the guidelines contained in second pan of C ause 8.4 of
the agreenment and is not a judicial determnation and as such the said
concl usion would not ampunt to an award. In K K_Mdi v. KN Md & Os.,
[1998] SCC 573, this court considered the question as to whether Cause (9)
of the Menorandum of understandi ng would constitute an arbitration
agreement. The Court answered the question in the negative after
considering as to what would be the attributes to be present for an
agreenment to be considered as an arbitration agreenent. Paragraph (17) of
the aforesaid judgnment is quoted herein-belowin extenso

"17. Ampong the attributes which nmust be present for an agreement to be
consi dered as an arbitration agreement are

(1) The arbitration agreenent nust contenplate that the decision of the
tribunal will be binding on the parties to the agreenent,

(2) that the jurisdiction of the tribunal to decide the right of parties
must derive either fromthe consent of the parties or froman order of the
court or froma statute, the terms of which make it clear that the process
is to be an arbitration,

(3) the agreement must contenplate that substantive right of parties wll
be determ ned by the agreed tribunal
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(4) that the tribunal will determine the rights of the parties in an
impartial and judicial manner with the tribunal owi ng an equal obligation
of fairness towards both sides,

(5) that the agreenent of the parties to refer their disputes to the
deci sion of the tribunal nust be intended to been forceable in-law and
| astly,

(6) the agreenment nmust contenplate that the tribunal will nake a decision
upon a dispute which is already forrmulated at the tine when a reference is
made to the tribunal."

The second part of clause 8.4 conferring powers on a Joint conmittee to
deci de the question of venue of the arbitrati on does not satisfy the
aforesaid test laid down in Mddi’'s case and, therefore would not be an
arbitrati on agreenent. Necessarily, therefore, the ultimte decision of the
said Committee on the question of venue cannot be held to be an award, so
as to confer a right of appeal to an aggrieved person under Section 34 of
the Act. 'Russel on Arbitration in paragraph 2.098 deals with the question
of venue of arbitration and the sanme is quoted herein-belowin extenso

"Ascertaining the seat. The place of arbitration is often specified in the
arbitration agreenent, by the selection of a particular place or country in
which the arbitration is to be held. If the seat is not agreed on by the
parties, the natter may be resolved by the arbitration institution or
person the parties have agreed shoul d have the power to designate the seat,
or by the arbitral ‘tribunal if the parties have authorised the tribunal to
do so. The rules of wvarious arbitration institutions contain a means of
establishing the place of arbitration in the absence of express agreenent
by the parties. In all other cases, it is necessary to |ook at the parties’
agreenment and all the relevant circunstances. A reference to arbitration
under the English Arbitration Acts would be construed as inplying that
Engli sh would be the place of arbitration. Similarly, provisions in an
arbitration agreenent stipulating for arbitration by a local tribunal or
institution may indicate the appropriate place of arbitration."

In the present case, the second part of C ause 8.4 of the agreenent
conceived of the institution of Joint Committee which/institution had the
power to decide with regard to the venue and such decision of the said
Joint Comittee cannot be held to be an award of a arbitral tribunal. In
vi ew of our analysis on the different provisions of the agreenent as well
as the provisions of the Act itself, we are unable toaccept M. Desai’s
argunent that the agreenment conceived of two arbitral proceedings, one in
relation to any dispute for the venue and the other inrelation to the

di spute arising out of the agreenent.

It woul d be appropriate for us to notice at this stage that respondent No.
2 had intimted the Manager, Arbitration Departnment, Japan Comerci a
Arbitration Association that the parties had not been able to agree on the
pl ace of arbitration within 30 days of the notice, calling upon themto
submit the agreenent and, therefore, the said Japan Commercial Arbitration
Associ ation could nominate a Menber to the Joint Arbitration Conmittee and
pursuant to the said conmunication fromrespondent No. 2 the Japan
Commercial Arbitration Association, appointed respondent No. 5 as its
Menber in the Joint Arbitration Conmittee by letter dated 25th of Cctober,
1996. The aforesaid conduct of the Japan Commercial Arbitration Association
and the unani nous decision of the Joint Arbitrati on Conmittee about the
venue, is also quite significant in the context of the dispute.

Besi des, bearing in mind the object behind the Arbitration and Conciliation
Act, 1996, as has been indicted by this Court in the ease of Konkan Rail way
Corpn. Ltd. & Ors. v. Mehual Construction Co., [2000] 7 SCC 201, which is
in consonance with the UNCI TRA nodel law, it would not be conducive to
interpret the decision of the Joint Arbitration Conmittee with regard to
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the venue to be an interimaward, conferring a right of challenge to an
aggri eved person under Section 34 of the Act.

M. Desai’s contention that the question of venue is of utnost inportance
since the arbitral proceeding will be conducted in accordance with the

rul es applicable to the place where the arbitrati on proceeding is conducted
and consequently, denial of a right to appeal against the same is never
contenpl ated of, requires consideration. It is undoubtedly true that if the
arbitration is to be held in India, then the proceeding will be conducted
in accordance with the rules applicable in India and if the arbitrations is
to be held in Japan, it has to be conducted in accordance with the rules of
Japan Commercial Arbitration Association and as such the decision on the
guestion of venue is of utnost inmportance. But the further contention that
aggrieved party has no right to assail the same, once the said decision is
not assailed at this stage, does not appear to be correct. The ultimte
arbitral award coul d be assailed on the grounds indicated in sub-section
(2) of Section 34 and an erroneous deci sion on the question of venue, which
ultimately affected the procedure that has been followed in the arbitra
proceedi ng could come within the sweep of Section 34 (2) and as such it
cannot be said that an aggrieved party has no renedy at all

Thi s appeal, accordingly fails and is dism ssed.




