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PETI TI ONER
ASHOK KUVAR GUPTA , VI DYA SAGAR GUPTA & CORS

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 21/ 03/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHMAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
AND
WRIT PETITION (C) NO 511 OF 1995
JUDGMENT
K. Ramaswany, J.

Leave granted.

Thi s appeal by special leave arise fromthe judgnment
dated 4th August, 1983 of the Allahabad H gh Court, Lucknow
Bench, In Wit petition No. 3088 of 1993. The Wit petition
also arises fromthe sanme facts but is filed by different
set of officers challenging the pronotion of respondents 2
to 10 (in the wit petition). the2nd respondent (in the
civil appeal) to the post of  Superintending Engineers
(CGivil), Chief Engineer Level-II (Civil, Chief “Engineer
Level -1 and Engineer-in-Chief in Public Wrks Department of
the Government of Uttar Pradesh. The petitioners seek a wit
of mandamus to restrain the first respondent fromMNos. 2 to
10. They also seek wit of certiorari to quash the orders
dated March 12, 1981 appointing the second respondent as
Superi nt endi ng Engi neer on ad hoc basis an on regular basis
w.e.f. April 10, 1991 as tenporary Chief Engi neer by order
dated Novenber 7, 1994 and orders pronoting Harbans Lal and
ot hers as Superintendi ng Engi neers.

The Governor exercising the power under (proviso to
Article 309 of the Constitution nmade the Utar Pradesh
Service of Engineers (Public works Department) (Higher)
Rul es, 1990 effective from Cctober 15, 1990 (for short, the
"Rules’). They «cane into force at once by operation of Rule
1(2). The services conprised thereunder are grouped as a
Goup 'A posts, consisting of various posts. Under sub-rule
(1) of Rule 4 which speaks of "Cadre of the Service", the
strength of the service and of each category of the posts
shall be such as nmay be determ ned by the Governnent from
time to tine. Sub-Rule (2) gives power to determnmine the
strength of service and of each category of posts until they
are ordered to be varied. The posts of Executive Engi neer
(CGivil), Executive Engineer (Electrical and Mechanical),
Superintending Engineer (Civil), Superintending Engineer
(Electrical and mechani cal ), Chi ef Engi neer Level -1
(Gvil), Chi ef Engi neer Level -11 (El ectri cal and
Mechani cal ), Chief Engineer Level-1 (Civil), and Engi neer-
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Chi ef have been specified under tow categories, viz., the
per manent and tenporary cadre and strength in the respective
cadres has been enunerated. In part 111, Rule 5 provides
nmet hod of recruitment by way of promotion from the
substantive post of Assistant Engineers to the post of
Executive Engineers and recruitnent by pronotion from
anongst substantive post of Executive Engineers to the post
of  Superintending Engi neers; from the Executive to
Superintendi ng Engi neer Level - |1 and from Chi ef Engi neer
Level - Il to Engineer-in-Chief respectively. Rule 6
prescribes reservation for the candidates belonging to
Schedul ed Casts (for Short, ’'Dalits") and Schedul ed Tri bes
(for Short, , 'Tribes' ) and other categories in accordance
with the orders of the Government in force at the time of
the recruitnent. The qualifying service in the |ower cadre
for promotion to higher cadre is also prescribed. The
procedure for determ nation of the vacancies to be reserved
under Rule 6 for Dalits, Tribes and other categories has
been provided in Rule 7.

Rul e 8 adunbrates that t recruitnment to the post of
Executive Engineer (Civil) shall be made on the basis of
seniority subject to rejection of unfit and to the post of
Superi nt endi ng Engi neer and above shall be nade on the basis
of merit thorough a Selection Commttee to be constituted of
officials specified thereunder. Recruitnment to the post of
Chi ef Engi neer Level -~ Il is by the process of screening and
selection. The details thereof ar not material, hence
onmitted. Rule 9 enpowers the Governnent to . appoint the
sel ected candidates  in the order of seniority. If nore than
one persons are recruited in one selection by a commttee
appointed in their behalf, a conbined order indicating the
nanes of persons has to be issued in the seniority order as
it stood inthe wearlier cadre. The procedure has been
prescribed in Rule 10 for declaration of the probation etc.
Rule 11 enpowers the CGovernnent-to confirmthe appointee at
the end of the probation of the extended probation. Rule 12
prescri bes procedure for determination of seniority. The
other details are not material, hence are omtted. Rule 18
i s saving provision which provides that nothing in thi's rule
shal | effect reservations and other concessions required to
be provided for Dalits, Tribes and other special categories
of persons in accordance wi th the orders of the Governnent
issued fromtine to time in that regard.

By proceedings dated March 8, 1973, the Governnent had
provi ded percentage in reservation for Dalits and Tribes @
18% and 2% respectively in all services or posts to be
filled in by prompotion through process of selection either
by direct recruitnent or by conpetitive examnation or
limted departnent or by conpetitive exam nation or limted
departnental examination . The said percentage has' been
increased by 21%for Dalits and retained 2% for the Tribes
under the U.P. Service (reservation for Schedul ed Castes,
Schedul ed Tribes and O her Backward C asses) Act, 1994 (for
short, the U P. Act’) that cane into force with effect from
Decenmber 11, 1993. It has provided for the first tine
reservation @ 27%to the O her Backward Cl asses, 1973 Rul es
provided that if sufficient nunber of suitable candi dates
belonging to Dalits and Tribes were not avail abl e agai nst
reserved vacancies at the time of selection and if the
vacancies were required to be filled up in the public
interest, general category enployees could be appointed on
ad hoc basis. It had to be so mentioned in their orders of
appoi ntnent that the provision/appointnments were ad hoc and
conferred no rights and that the vacancies would be carried
forward to the following year. Carried forward vacancies
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would be carried forward to the follow ng year. Carried
forward vacancies could not exceed 45% of the total of such
vacancies etc. Under Rule 3 of 1973 Rules, for suitability
purpose, Dalits and Tribes were treated to be same as the
general candidates, i.e., the standard of suitability was
same for all the <candidates. The Dalits and Tribes who
fulfilled the mninmumrequired standard of nerit would be
selected upto to the limt of reservation. Under Rule 4,
when Dalits and Tribes were pronmpted substantively or
temporarily to the above reserved vacancies for the first
time, their confirmation would be done under nornal rul es.
The rule of the reservation was not applicable again for
conformation in their case.

Through the CGovernnment Qnmitted under 1973 Rules
reservation in the posts pursuant to which required
recruitment by promption on  the principle of seniority
subject to rejection of unfit, by the rules issued on March
20, 1974, the Governnment anended the sane and restored
recruitnment by pronpbtion to the posts on the prescribed
percentage. The reservation was |imted to those services
only where direct recruitnent was not nore than 50% The
promotion thereafter was to ~be done according to rules and
regul ati ons wunder those provisions of reservation. The
candi dates who were eligible and suitable on the basis of
seniority and were not found unfit, would be selected upto
the reservation limt. Rule 2 of 1974 Rules provides for
promotion to the posts where nerit was al so t he
consi deration. The selected candidates from anongst the
Dalits and Tribes and the general candi dates woul d be shown
in separate eligibility list toeach category. The sel ected
candi dates were to be placed according to their inter se
seniority of the original post. Afterward, ~all the three
lists were to be conpiled according to the inter se
seniority and pronotion were to be -given against the
vacanci es accordingly and conmon seniority list was to be
mai nt ai ned. By orders issued on Decenmber 27, 1974, it was

further clarified t hat "after reconsi derati on, t he
Government has w thdrawn the restriction, i.e., reservation
will be limted to t hose services on where /direct

recruitment is not nore than 50% . The above referred G O
WIl be treated to be nodified accordingly. thus, the Dalits
and Tribes were to get reservation in pronotion on- al
posts/services. By proceedings dated July 5, 1984, it was
further anplified, vis-a-vis that these order referred to
herei nbefore thus: "The GCovernnent after- reconsideration
feels it necessary to clarify the process of preparation of
separate eligibility lists in this regard"

"Rule 2 of the 1984 order provided

that :

"The total vacancies for pronotion

on the basis of seniority subject

to rejection of unfit arises in any

departrment/office at any time shal

be divided into general candidates

and SC/ ST candidates on the basis

candi dates on the basis of G GCs.

issued from time to tine for

reservation in pronotions for these

speci al categories. Each category

shal | be prepared separately in the

order of their inter se seniority

for available vacancies for each

category and selection have been

done from such eligibility list for

each category and selection have
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been done from such eligibility
list for each category on the basis
of seniority subject to rejection
of unfit. A conbined list shall be

pr epar ed after sel ection of
candi dat es form each cat egory
accordi ng to their i nter se
seniority.

For ad hoc pronotion also the above principle was made
applicable. In this legal backdrop, it would thus, be seen
that preceding 1990, pronotions in State Service where
regul ated by above instructions and from 1990 Rul es, they
forned statutory base. The rule of reservation in pronotion
at all levels has, thus, been provided for the Dalits and
Tri bes. Under The U. P. Act it was extended to the OBCs only
in direct recruitment-.

VWhen respondents 2 to 10 were considered and recruited
as pronotees fromthe cadre of Executive Engineer to that of
Superi nt endi ng Engi neer and above cadres on the basis of
nerit, the —appellants cane to chal lenge their appointnents.
It was contended in the H gh Court and reiterated by the
| earned counsel, Ms. Prag P. Tripathi and Anil Kumar QGupta
that in Indira Sawhney & Os. v. Union of India & O's. [1992
supp. (3) SCC 217] 'know-as Mandal 's case, eight of the nine
judges, per nmjority [Ahmadi,j. as he then was, having not
partici pated on this issue] held that  appointnent by
pronmotion under Articles 16(2) and 16(4) of the Constitution
is unconstitutional. |In particular, they placed strong
reliance on the judgnent of jeevan Reddy, J. Speaking for
three judges) and Sawant, J.  (for hinmself) in that behalf.
They referred to question No. 7 franed by the Bench and
contended that the finding has been recorded in paras 859
(7) and 860(8) by Jeevan Reddy, J., in paras 242-431(10) by
Pandian, j., |In paras 323-24-D by Thonmen, J. and Kuldip
Singh, J. In para 381, by Sawant, J. in Para 553-553 and by
Sahai, J. In paras 623-625. On that premse, it was
contended that the 1996 Rules are wultra vires /and the
pronoti on of the respondents unconstitutional. It is also
contended that having declared the pronotions under Articles
16(1) and 16(4) of the constitution -as unconstitutional,
overruling the judgnent of a Bench of five judges of this
Court in the Ceneral Manager, southern Railway. Rangachar
[(1962) 2 SCR 586] the sanme being not correct in | aw. Jeevan
Reddy, J. wth whom Kania, C J. and Venkatachaliah, J., as
he then was, had concurred, and Pandian,~J. Having also
concurred, expressly overrul ed prospecti vely t he
applicability of the rule of reservation in~ pronotion
operative for a period of five year Novenber 16, 1992 i.e.
the dare of the judgnent. The contention of the petitioners
is that it is only a mnority view The ratio, therefore, is
unconstitutional. Under Article 145(5) of the Constitution,
it does not constitute ngjority judgnent.

Havi ng declared that the reservation in pronotion as

unconstitutional , it is void ab initio under Article 13(3)
of the Constitution. It bears, thereby, no Ilegal or
constitutional existence. The pronotion nade to respondents
2to 10 at all levels therefore, is unconstitutional. The

operation of the wunconstitutional direction cannot be
post poned by prospective overruling of Rangachari’s ratio.
The judgrment of Jeevan Reddy, J. concurred by Pandi an, J.
being mnority judgnent, cannot operate prospectively. Even
if it assumed that it is a nmojority judgnent, it is
inconsistent with and contrary to the constitutional schene
of the Articles 14 and 16 violating the fundamental rights
of the appellants/petitioners and, therefore, the power
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under Article 142 of the Constitution cannot be exercised to
curtail the fundanental rights guaranteed in Part IIl of the

Constitution.

There is a distinction between the conclusions and
directions. Justice Pandian and Justice Sawant expressed
their concurrence on the conclusions and not with directions
given by Jeevan Reddy, |j. The direction for prospective
overruling of Rangachari’s case and for operation of
Mandal 's ratio after five years in only by a minority of
four judge. It being inconsistent with and contrary to the
schene of the Constitution in exercise of the power of
judicial review, the Court cannot postpone the operation of
the judgnment to a future date, which violates there
fundanental rights. In support thereof, they placed strong
reliance on the judgment in AR Antulay v. RS Nayak &
Anr. [(1988) 2 SCC 602, para 15] and Del hi Judicial Services
Association, Tis Hazari-V. State of Gujarat & Os. [(1991)
4 SCC 406, para 37[. Having declared the reservation in
pronotions as void, the prospective over-ruling is illega
as it is no part of the doctrine of stare decisis. In
support thereof, they placed reliance on Wnman Rao & Ors V.
Union of India & Os. [1981 (2) SCR 1]. Postponenent of
operation of the judgnent ~anmounts to judicial |egislation
which is inconsistent with the power of judicial review
whi ch enmpower s only to decl are t he law to be
unconstitutional and not to nmake the |aw.

It is further contended the exercise of Article 142 to
post pone the operation of judgenent after five years amounts
to perpetration of void actionand is violative of the
appel  ants’ fundanental - rights guaranteed under Articles 14
and 16 (1) of the Constitution. The order -under Article 142,
being only a renedial neasure to do conplete justice, cannot
operate as a substantive right. The direction to operate the
schenme of reservation in pronotion for five years is
i nconsistent with and in derogation of the substantive right
to equality guar anteed under Articles 14 and 16(1).
Therefore, the Schene is unconstitutional. Prospective
operation of Mandal’'s case anounts to judicial |egislation
and ampunts to tenporary anmendnent to the Constitution or an
addition in the from of proviso to Articles 16(1) or 16(4)
of the Constitution.

Shri  Rakesh Dwi vedi, |earned Addi-tional Advocate
General, contended that the Mcro Lexicon surgery conducted
by the counsel for the appellants-petitioners to make
di stincti on between conclusions and directions requires no
detail ed exam nation. The end result is that five out of
ei ght learned judges, who opined in the negative on the
i ssued reservation in pronotion direction that reservation
fromthat date, will continue for five years, while giving
liberty to the appropriate Government to nmke suitable
| egi sl ative anendnents. In fact, the right to pronotion is a
facet of right to recruitnment to a post or a office under
the State. No express provision in required in this behalf
in Article 16(1) or 16(4) of the Constitution. After the
judgrment in Mandal’'s case, however, the Constitution (77th
Amendnent) Act was enacted by the parlianment which was cone
into force we.f. June 17, 1995 for which date Article 16
(4A) was brought into the Constitution. It provides that
"nothing in this Article shall prevent the State from nmaking
any provision for reservation in matters of pronotion of any
class or classes of posts in the services under State in
favour of Schedul ed Castes and Scheduled Tribes which, in
favour of Schedul ed Castes and Schedul ed Tribes which , in
the opinion of the State, are not adequately represented
the services wunder the State". Thereby, the Parliament has
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re-mani fested its policy that right to reservation in
pronmotion is a part of <constitutional scheme or public
policy in order to accord socio-econonic enpowernment and
dignity of person and status to the Dalits and Tribes. The
right to reservation in promotion would be available to
Dalits and Tribes in any, class or class, of post in the
state does not get adequate representation of Dalits &
Tribes. This due to the historical evidence that the Dalits
and Tribes are socially, educationally and economcally
deprived, denied and disadvantaged sections of the society
to nmake their right to equality neaningful. They are equally
entitled to the facilities and apportunities, by way of
reservation in pronotions, and the State in conpliance of
the mandate of the Preanble. Article 14, 21, 38, 46 and 335
of constitution, has provided them with the right to
equality of opportunity is all post of classes of posts in
the services wunder the State. Therefore, the majority
section of the society are required to reconcile to an
accept 'the equal fundanmental rights of Dalits and Tribes
guar anteed under Articles 16 and 14 of the Constitution. The
right to reservation in promotions is not an anathena to
right to equality enshrined to other general candi dates. The
conpeting rights of both should co-exist and consistently be
gi ven effect by balancing the abstract doctrine of equality
and the distributive justice would filled in the gap. Only
upholding of affirmative action of State by pragmatic
interpretation under rule of |aw would enable the State to
har moni se conpeting rights of all sections of the society.

There is no ‘dichotony or distinction between the
concl usion and directions. Paragraph 680(8) should be read
with the conclusion of Sawant. J. in paragraph 552 and 555
and, therefore, the opinions of Kania, CJ. Venkatachaliah
Pandi an, Sawant and Jeevan Reddy JJ., as the issue of
reservation in pronmpotion constitute majority of five judges
under Article 145(5) of the Constitution. Prospective over
over-ruling is a part of . constitutional policy. For
application, different perceptions would be considered and
given effect while over - ruling the prior ~decision
Rangachari’s ratio had operated as constitutional Jlaw for
over three decades and rights were settled on the basis.
Therefore. Wth a view to enable the appropriate Governnent
to amend the law in theat behalf, the operation of the
j udgrment was postponed for five years. It is, there fore,
not judicial legislation but a part of the decl ar ati on
granted by the Court. |In pith and substance, it is a facet
of suspending the operation of the judgenment for the years
so that t he constitutional obj ective of provi di ng
reservation in pronotion to Dalits and tribes woul d operate
wi t hout any hiatus. The decision in R K. Sabharwal Vs. State
of Punjab [(1995) 2 SCC 745] by a Constitution Bench re-
affirms that the decision in Mandal's case on pronotion was
by a mjority. Oobviously Sabharwal’'s ration had upheld the
principle of reservation in promotions and applied "running
account theory" put forth by the State to give practical
content to equality in results applying the roster points
earmarked for the Dalits and Tribes, apart from equa
opportunity to themto conpete with the general candidates
for general posts. The enployees from general sections and
Dalits and Tribes are integrated in the roster systemto
harmoni se the conpeting interests. The Dalits and Tribes
Selected for pronotion on nerit in open conpetition are bot
to be treated as part of reserved quot a. That
cont enpor aneous understanding of the operation of lawis in
accordance with the law laid in para 860(8) of Mndal’s
case. So, it is a valid direction.
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The reservation in pronotions in all the services or
posts under the State of Utar Pradesh was in vogue from
March 1973. The legislature of Utar Pradesh reiterated the
need for continuance of the reservation not only in direct
recruitment but also its continuance, as nentioned in the
UP At the UP. Act cane into force we.f. Decenber 11
1993 The judgnent in Mandal’'s case was delivered on Novenber
16, 1992. Al the pronotions nade prior to that date were
held valid in Mandal's case. The inpugned judgenent of the
H gh Court was rendered on August 4, 1993 while the
Constitution (77th Anendrment) Act of 1995 came into force on
June 17, 1995. The pronotions of respondents canme to be nade
bet ween Novenber 17, 1992 and Decenber 11, 1993, i.e.
within five years of the directions in para 860(8) in
Mandal's case and agreed to by other |earned judges.
Therefore, it was contended that the pronmotions to and
appoi ntnent of the private respondents is constitutional

He further ~contended that right to promotion is not a
fundanental right to general candidates while it is so in
the case " of Dalits and Tribes. It is subject to rules. The
policy of the Governnent as per the constitutiona
objectives is that the Dalits and Tribes should be given
adequate representation in all posts or classes of posts and
services under the State. Reservation in pronotion is one of
the policies wunder the Constitution and the statutory share
in the governance nakes no discrimnation nor offend Article
14 as the rights  of general and reserved enpl oyees. are to
be mutually balanced. The law is always presumed o be

constitutional until it is declared otherw se. The Rul es and
the Act are constitutionally valid. By operation of Article
13(1), pre-constitutional law, if declared void, is void

only fromthe date of the Constitution, nanely, from January
26, 1950 and though the post-constitutional |aw may be void
fromits inception. To adjust the conpeting rights of the
general and Dalit and Tribe enployees, there is no
prohibition for this Court to postpone the operation of the
judgrment in Mandal’'s case or to(so prospectively over-rule
Rangachari’s ratio as to be operative fromexpiry of five
years from the date of judgnent. The intention behind the
direction appears to be that the llawin the-transition, as
per the constitutional schene of reservation in pronotions,
woul d be snpboth and operate as a continuous schene. |f the
Government makes no anendnent to the statute, after expiry
of five years, the operation of the schene of reservation in
pronmotion would come to a stop. By constitution (77th
Amendrent)  Act, 1995, the schene of reservation in
promotions in continued without any need to bring about
amendment to the statutory rules wince Article 16(4A) itself

provi ded constitutional operation of reservation in
pronoti on obviating the necessity to anmend all statutory
rul es.

The Prospective operation of law for 5 years is
consistent with the doctrine of stare decisis as the
decl aratory | aw becomes operative therefore. The ratio of
Antul e’s case has no application. Therein, the appellant-
Antule was neted out with a hostile discrimnation denying
himthe normal trial and right of appeal and he was
subjected to special trial by the High Court, depriving him
of the statutory appeal violating his fundamental right to
equality. Therefore, this Court had held that the direction
given under Article 142 to constitute a separate Tribuna
presided over by a High Court Judge was inconsistent with
the fundamental right to equality guaranteed by Article 14.
Fromthat perspective, it was held therein that the exercise
of power under Article 142 should be consistent wth the
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constitutional scheme. |In Golaknath vs. State of Punjab
[(1967) 2 SCR 762 at 808], it was held that the power of
this Court wunder Article 142 is very wide and it cannot be
controlled by any statutory prohibition. In Union Carbide
vs. Union of India [(1991) 4 SCC 584 at 634 paragraph 83],
this Court held that the conpeting rights are required to be
adjusted by balancing them The Court in Mandal’'s case,
bei ng consci ous of the consequences and pervasive effect of
its declaration on the policy of reservation in pronotions,
by the armof the judicial review, extended the tine to
enabl e the executive to suitable anend its |law. This Court,
therefore, set the time limt upto which existing | aw woul d
remain in operation, as the selection procedure is a
continuous process to fill wup existing or anticipated
vacanci es each year. The gap between equality in [|aw and
equality in results was bridged by Article 1694A). It is not
case of hostile discrimnation neted out to any section of
the citizens but one  of adjustnent bal ancing the conpeting
rights of ~ two groups of the <citizens of the country. The
directions issued, in exercise of the power under Article
142, therefore, was not in violation of the fundanmenta

rights of the enployees belonging to the general category.
The direction issued under Article 142 is, therefore,
neit her unconstitutional ~ nor contrary to the law In fact,
the direction is to prevent injustice as is provided in
Article 46 of the Constitution. In M Venkateswarulu & Os.
vs. CGovernment of AP. & Os. [(1996) 5 SCC 167], Union of
India & Anr. vs. Madhav s/o Gaj anan Chaubal & Anr. [JT 1996
(9) SC 320], G S. I.C Karnmachari Union & Ors. Qujarat Smal

I ndustries Corpn. & O's. [JT 1997 (1) SC 384] and s.
Sat hvapriva & Os. vs. State of A P. & Os. [1996] 9 SCC
466, this Court held that the Constitution (77th Armendnent)
Act, 1995 has given effect to the law laid down in
Rangachari’s case as enshrined in Articles 14 and 16(1) of
the Constitution.

Shri Raju Ranthandr an, | ear ned seni or counsel
appearing for private respondents, while adopting the
argunents of Shri  Rakesh Dwi vedi, argued t'hat the
prospective over-ruling of Rangachari’ rati o, t he
di stinction of stare decisis and -t he constitutiona
invalidation of a |legislative enactnent nay be kept in view.
The ratio in Rangachari’s case having prevailed the field
for over three decades, mmjority in Mandal’'s case opined
that the ratio in Rangachari’s case would renmi n operative
for a further period of five years. Exercise of the power of
judicial review and power under Article 142 are the judicia
tools given to this court to prevent injustice. By judicia
craftsmanship, the directions cane to be issued to el ongate
the constitutional and public policy of reservation in
pronmotion, until appropriate anendnments are brought on
statute within five years. He cited instances of staying the
operation of the judgenent by the H gh Court, Pending grant
of leave wunder Article 136. The decision to postpone the
effect of Mandal’s case is a legal policy as a part of the
i nherent power preserved in this Court by Article 142. This
Court, by prospective operation of a statute or operation of
a judgrment has no sanctioned any unconstitutional schene but
i nt ended to postpone the operation of the declaration of
law to a future date. In sanpath Kumar vs. Union of India
[(1987) 1 SCC 124], this Court, wth a view to void
constitutional crisis in dispensation of service dispute
bet ween public servants and the appropriate Governnent or
instrumental ly, by the adninistrative Tribunals constituted
under the Adm nistrative Tribunals Act, instead of declaring
the Act ultra vires. issued nmandanus to nmeke suitable
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amendnents to the Tribunals Act so as to be consistent with
the constitutional schene. The  judicial creativity,
therefore, cannot be cribbed or crabbed by any set
proposition or standard formul ati on. They are required to be
nodul at ed dependi ng wupon the fact situation in a given case
on hand and the consequences of the judgment under
consi deration. Rangachari’s ratio having held the field for
three decades, the conclusions and the directions which are
integral part of part 860(8) of Mandal’'s judgnent are part
of ratio decidendi and are intended to be operative after a
period of five years fromthe date of the judgment unl ess.
By then, suitable amendnents are brought out.

Dr. MP. Raju, learned counsel appearing for the
intervener, contended that the Dalits and the Tribes have
equal constitutional rights. The Constitutional has provided
in their favor protective and positive discrimnation by
providing for reservation in pronotions are part of equality
of opportunity, status, social and econom c justice, dignity
of person  which were given effect to by the Constitution
(77th Anendment)  Act, 1995. Reservation in pronotion itself
is a fundanmental right tothe Dalits and Tribes. They claim
equality of opportunity at all levels or pronotions to the
respecti ve cadres/grade/categories of posts. The right to
reservation in pronmpotion is required to be balanced wth
conpeting right to equality of the 'general enployees.
Article 16(4A) gives effect to that -balancing conpeting
right. In St. Stephen College vs. Delhi University [(1992) 1
SCC 558 in para 102], this Court worked out the conpeting
clains by a schenes directing mnority institutions to fil
up 50% of admissions by the general candidates while
ensuring to the mnorities their constitutional right under
Article 30(1) to adnmit to students belonging to mnority
conmunity with balance 50% seats. Such declaration is
consistent not only with the schene of the Constitution but
al so special protection of ‘therights of the mnorities.
Reservation in promotions in Article 16(4A) also requires
same interpretation. |If so viewed, there would be no
violation of Article 13(2). The Prospective over-ruling of
Rangachari’s ratio in Mandal's case, is constitutional and
fulfils conpeting equality between sections of the society.

Shri Parag Tripathi, in reply, contended that Article
145(5) requires that for a judgnent to be mgjority judgnent,
concurrence of the nmpjority | earned Judges constituting the
Bench is necessary. There was no need for four other |earned
Judges to express their concurrence with Jeevan Reddy, J. as
they felt that the reservation in pronotion is void fromthe
i nception, by operation of Article 13(2). Unless they agreed
to the view expressed by Jeevan Reddy, J., it could not be a
majority judgnent. The Separate judgments of the learned
judges are self-operative from the date of the judgnent in
the absence their express concurrence for prospective over-
ruling of Rengachari ratio. The prospective over-ruling
evol ved under Article 142 is inconsistent with the ratio in
Waman Rao’s case which had held that an anendnment to the
Constitution violating the fundamental right, unless the Act
receives protective unbrella of Schedule IX, is void from
inception. The ratio in Mandal’'s case laid by Jeevan Reddy,
J. and agreed to by other three Judges does not anpunt to a
statutory law nor it receives any protective unbrella under
Schedul e I X by is one declared under Article 141. Therefore,
Mandal 's ratio of prospective over-ruling of Rangachari’s
case is unconstitutional and void ab initio. Article 142,
therefore, does not save its voidity; nor can the void order
be given effect to or saved by Article 142.

In The State of Jammu & Kashmir vs. Triloki Nath Khosa
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& Os. [AIR 1974 SC 1], a Constitution Bench had held that
the code of equality and equal opportunity is a charter for
equal s; equality of opportunity is natters of pronotion
nmeans an equal pronotional opportunity for persons who fall
substantially, within the sane class. A classification of
enpl oyees can, therefore, be nade for first identifying and
then distinguishing nenbers of one class from those of
another. dassification on the basis of educati ona
qualifications nade wth a view to achieving adm nistrative
efficiency was uphel d.

In service jurisprudence, a distinction between right
and interest has always been maintained. Seniority is a
facet of interest. Wien the Rules prescribe the nethods of
sel ection/recruitnent, seniority is governed by the ranging
given and governed by ~such rules as was held by a bench of
three judges in A K-~ Bhatnagar & O's. v. Union of India &
Os [(1993) supp. 1 SCC 730 in paras 14 & 15] another Bench
of three judges had held that no one has a vested right to
pronotion or ~seniority but an officer has an interest to
seniority acquired by working out the rules. In A B.S K
Sangh v. ~Union of India & Os. [JT (1996) SC 274], a Bench
to which tow of us, K Ramaswanmy & G P. Pattanaik, JJ., were
menbers, following the above ratio, held that no one has a
"vested right to prompotion or seniority but an officer has
an interest to seniority acquired by working out the rules".
It could be taken away only by operation of valid [aw. In
MD. Shujat Ai & Os. v. Union of India & Os. [(1975) 1
SCR 449] a Constitution Bench had held that Rule 18 of the
Andhra Pradesh Engineering Service Rules which confers a
right of actual promotion or a right to be considered by
pronmotion is a rule prescribing conditions of service. In
Ml. Bhakar v. Krishna Reddy [1970 SLR 768], another Bench of
three Judges had held that any rule which affects that
promotion of a person relates to conditions of service. In
State of Mysore v. G B. Purohit [1967 SLR 753] a Bench of
two judges had held that the rule which nerely affects
chances of pronotion cannot be regarded as varying condition
of service. Chances of pronotion are not condition of
service. In Ranchandra Shankar Deodhar v. State of
Maharashtra [(1974) 1 SCC 317], a  Constitution Bench had
held that a rule which nerely affects the changes  of
promoti on does not ampbunt to change in the conditions of
service. In Syed Khalid Rizvi & Ors. v. Union of India & Os
[ (1993) supp. 3 SCC 575] a Bench of three judges follow ng
the above ratio, with approval, had held at page 602 para
31, that no enployee has a right to pronotion but he has
only the right to be considered for pronotion according to
rul es. Chances of pronotion are not conditions of service
and are defeasible in accordance with the |aw

In the light of this nornal run of service
Jurisprudence, the question energes whether the “right to
promotion is a fundanmental right and the direction of
prospective operation of the decision is Mndal Judgnent,
after five years, violates equality enshrined in Articles 14
and 16(1) and is void under Article 13(2) of the
Constitution? Right to reservation itself is a fundanenta
ri ght under Article 16(1) as was laid in State of Kerala v.
N.M Thomas [1976 (2) SCC 310] which was reiterated in
Mandal ' s case. The pernmanent bureaucracy in Part XIV of the
Constitution is an integral scheme of the Constitution to
aid and assist the political executive in the governance of
the country. Abraham Lincon, one of the greatest Presidents
of the United States of Anerica, a noble should, who laid
his Iife in giving right to equality to the Blanks, a living
truth enshrined in 14th Amendnent, had stated that
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denocracy, is by the people, of the people and for the
peopl e. Denbcracy governed by rule of Ilaw brings about
change in the social order only through rule of law. Every
citizen or group of people has right to a share in the
governance of the State. The Dalits and Tri bes equally being
citizens have a right to a share in the governance of the
State and in the permanent denocracy service conditions are
assured under Article 309 to 312A of the Constitution
subject to the pleasure of the President under Article 310
and also the express exclusion of its applicability to the
specified services in Articles 33 and 34. The right to seek
equal ity of opportunity to a office or a post under the
State is a guaranteed fundanental right to all citizens
ali ke under Article 16(1), the specie of Article 14, the
genus. In State of Miharashtra v. Chandrabhan Tale [(1983) 3
SCC 387] it was held that public enploynment opportunity is a
national wealth and all~ citizens are equally entitled to
share it.  In Delhi Transport Corporation v. D.T.C Mazdoor
Congress and Ors. [(1991) supp. 1 SCC 600 at 737 para 271]
it was " held that” lawis social engineering to renove the
exi sting inbalance and to further the progress, serving the
needs of the Socialist Denpcratic Bharat Under the rule of
law. The prevailing social~ conditions and actualities of
life are to be taken into account in adjudgi ng whether or
not the inpugned l'egislation would observe the purpose of
the society.

The historical evidence of disabilities worked agai nst
the Dalits and the Tribes received acknow edgement in
Articles 17 which provides for abolition of practice of
untouchability: Article  15(2) which provides prohibition of
access to public places and article 29(2) which provides for
prohi bition of deni al of adm ssion into educati ona
institutions. So social educational and econom c protection
is provided to them under Article 46 of the Constitution
Article 335 which is part of the schene of equality of
opportunity in governance of the State in chapter XVI, by a
special provision, enjoins the State that the clains of the
menbers of the Dalits and the Tribes shall be taken into
consi deration consi stently with.  the ef fici ency of
adnministration in the nmaking of the appointment to service
and post in connection wth the affairs of the Union of a
State. In Comptroller & Auditor General v. K'S. Jagannat han
[Al.R 1987 SC 537 in para 21 and 23] a Bench of three
judges had held that Article 335 is to be read with Article
46 which enjoins that the State shall pronptes with specia
care the educational and economic interest. —of the weaker
section, in particular, the Dalits and the Tribes and shal

protect them from social injustice, Article (38 of the
Constitution enjoins the State to secure and  protect a
soci al order in which justice, social, econonc and
political shall informall the institutions of the nationa
l[ife. The State shall, in particular, strive to mninise the
inequalities in i ncomre, and endeavour to el imnate

inequalities in status, "facilities" and "opportunities",
not only anongst individuals but also anpbngst groups  of
people residing different areas or engaged in different
vacations. The Preanble of the Constitution assures to every

citizen justice, social, economic and political and
"equality of status" and opportunity assuring dignity of the
individual to integrate all sections of the society in a

i nt egrated Bhar at.

In Consuner Education & Research Centre & ors. V/s
Union of India & ors. {(1995) 3 SCC 45] and Air India
Statutory Corporation etc V/s. United Labour Union & Os.
etc. [(1996 (9) SCALE 70] and Dalm a Cements (bharat) Ltd. &




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 38

Anr, vs. Union of India & Os. JT 1996 (4) SC 555] socia
justice was held by three-judge Benches to be fundanenta
ri ght approving the view taken in CE S.C. Ltd & Os. V/s,
Subhash Chandra Bose & Ors. [(1992) 1 SCC 441]. In Murlidhar
Dayandeo Kesekar V/s Vishwanath Pandu Barde & Anr. [(1995)
Supp. 2 SCC 549]; R Chandevarapa & Os. V/s. State of
Karnataka & O's. [(1995) 6 SCC 309] and Papaiah V/s. State
of karnataka & Anr. [(1996) 10 SCC 533] right to economc
enpower nent was held by the two judges Benches of this Court
to be fundanmental right.

It is now settled |l egal position that social justice is
a fundanental right and equally economc enpowernent is a
fundanental right to the disadvantaged. Article 51A(j)
enjoins that it shall be the day of every citizen to strive
towards excellence in all spheres of individual and
collective activities so that the nation constantly rises to
hi gher levels of endeavour and achievenent. Equality of
status and dignity of° the individual wll be secured when
the enpl oyees  belonging to Dalits and Tribes are given an
opportunity of appointnment by pronotion in higher echel ons
of service sothat they will —~have opportunity to strive
towards excel l ence individually and collectively with other
enpl oyees in inproving the efficiency of admnistration
Equal |y they get the opportunity to inprove their efficiency
and opportunity to hold offices of responsibility at
hi erarchi cal |evels.

In AK  Copalan v. State of Madras [1950 SCR 88], per
majority the Constitution Bench had held that the operation
of each Article of  the Constitution and its effect on the
protection of fundanmental rights is required to be neasured
i ndependently and not in_conjoint consideration of all the
rel evant provisions. The above ratio was overruled by a
Bench of 11 Judges in R C. Cooper V. Union of India [(1970)
1 SCC 248] This Court had held that all the provisions of
the Constitution conjointly ‘be read on the effect and
operation of fundanental right of the citizens when the
state action infringes the right of the individual. In
D.T.C. case (supra) [(1991) supp.. 1 SCC 600 at 750-51, paras
297 and at 298] it was held that:

"It is well settled constitutiona

law that different articles in the

chapter on Fundanental R ghts and

the Directive Principles in Part |V

of the Constitution must be read as

an integral and incorporeal whole

wi th possi bl e and incorporeal whole

wi th possible overlapping with the

subject matter of what is to be

protected by its various provisions

particularly t he Fundanent a

Ri ght s.

....The nature and content of the

protection of t he f undanent a

rights is measured not by the

operation rights is neasured not by

the operation of the State action

nmust be adjudged in the light of

its operation wupon the rights of

the individuals or group of the

i ndividual in all their dinensions.

It is not the object of the

authority making the law inpairing

the right of the citizen nor the

form of action t aken t hat

determ nes the protection he can
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claim it is the effect of the | aw
and of the action wupon the right
which of the action upon the right
which attract the jurisdiction of
t he court to grant relief. In
M nerva MIls Ltd. vs. Union of
India [(1980) 3 SCC 625] the
fundanental rights and directive
principles are held to be the
consci ence of the Constitution and
di sregard of either would upset the
equi bal ance built up therein. 1In
Maneka Gandhi case it was held that
different articles in the chapter

of fundanent al rights of t he
Constitution nust be read as an
i ntegral whol e with possi bl e

over | .appi ng of subject matter of
what 'is ~sought to be protected by
its various provisions particularly
by articles relating fundanenta
rights of the Constitution nust be
read as an integral ~whole, wth
possi bl e overl appi ng of the subject
matter of what is sought to be
protected by its various provisions
particularly by articles relating
to fundanental 'rights containedin
Part 11l of the Constitution do not
represent entirely separate streans
of rights which do_ not mngle at
many points. They are all parts of
an i ntegrated schene in the
Constitution. Their waters nust mx
to constitute that grand flow of

uni npeded and inpartial. justice;
social, economc and politica
justice; soci al , econom ¢ and
political, and of equality of

status and opportunity which inply
absence of unreasonable or unfair
di scrimnation between individuals
or groups or protected by Part [11
of the Constitution, out of which
Articles 14, 19 and 21 are the nost
frequently invoked to test the
validity of executive as well as
| egi slative actions when t hese
actions are subjected to judicia
scrutiny. Fundanental rights are
necessary neans to develop one's
own personality and to carve out

one’s own life in the manner one
i kes best, subject to reasonable
restrictions i nposed in the

paramount interest of the society
and to a just, fair and reasonable
pr ocedure. The ef f ect of
restriction procedure. The effect
of restriction of deprivation and
not of the form adopted to deprive
the right 1is the conclusive test.
It already seen that the right to a
public enpl oyment is a
constitutional right wunder Article
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16(1). Al matters relating to
enpl oyment include the right to
continue in service till t he

enpl oyee reaches superannuation or
his service is duly terminated in
accordance wth just, fair and
reasonabl e procedure prescri bed
under t he provi si ons of t he
Constitution or the rules nmade
under proviso to Article 309 of the
Constitution or t he statutory
provision or the rules, regulations
or instruction havi ng statutory
favour made thereunder. But the

rel evant provi si.ons must be
conf or mabl e to t he rights
guaranteed in- Parts IIl and IV of
t he Constitution. Article 21

guarantees the right to Live which

i ncludes right to livelihood, to a

many -t he —assured tenure of service

is the source, -the _deprivation

thereof nust bein accordance with

the procedure prescribed by I|aw

conformable to the nandates of

Articles 14 and 21 as be fair, just

and reasonable nut not fanciful,

oppressive or . at vagary. The need

for the fairness, justness or

reasonabl eness of the procedure was

el aborately considered -in Maneka

Gandhi case and it hardly needs

reiteration."”

It would, therefore, be necessary to consider the
effect of reservation in pronotion to the Dalits and the
Tribes vis-a-vis the enployees belonging to the  genera
categories; it 1is a balancing right to equality in results
and adjusting the conpeting rights of all sections. In
Ahrmedabad St. Xaviers College Society & Anr. v. State of
GQujarat & Anr. [(1975) 1 SCR 173 at 252] through a Bench of
ni ne Judges, this Court Pointed out that to  establish
equality, it would require absolute identical treatnent of
both the mnority and mmjority. That would result only in
equality in law but inequality in fact. The distinction need
not be elaborated. It is obvious that equality in |[|aw
precludes discrimnation of any kind whereas equality in
fact may involve the necessity of differential treatnent in
order to attain a result which establishes and equilibrium
bet ween di fferent situations. To gi ve adequat e
representation to the Dalits and Tribes in all posts or
cl asses of posts or services, a reality and-  truism
Facilities and opportunities, as enjoined in Article 38 are
required to be provided to themto achieve the equality of
representation in real content. 1In Dr. Pradeep Jain & Ors.
V/s. Union of India & Os. [(1984) 3 SCC 654] a three-judge
Bench of this Court considered the concept of equality under
Articles 14 and 15(1) of the Constitution and had held in
para 13 at page 676 thus:

"Now the concept of equality under

the Constitution is a dynam c

concept. It takes within its sweep

every process of equalisation and

protective discrimnation. Equality

must not remain nere idle

incantation but it nust beconme a
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living reality for the | arge nasses
of peopl e. In a hi erarchi ca
society with an indelible feuda
stanp and i ncurabl e act ua
inequality. It is absurd to suggest
the progr essive nmeasur es to
elimnate group disabilities and
pronote collective equality are
antagonistic to equality on the
ground that every individual is
entitled to equality of opportunity
based purely on merit judged by the
mar ks obtained by him W cannot
count enance such a suggestion, for
to do so would neke the equality
cl ause sterile and per pet uat e
existing inequalities. Equality of
opportunityis not sinply a matter
of legal ~equality . |Its existence
depends not nerely on the absence
of disabilities but on the presence
of abilities. Where, therefore,
there is inequality, in fact, |ega
equal ity always tends to accentuate

it. What the /famous poet WIIliam

Bl ake said graphically is very

true, nanely, '"once law for _the
Lion and the Ox is oppression”.
Those who are  unequal, in fact,

cannot be treated by identica
standard; that nmay be equality in
law but it would certainly not be
real equality. It is, therefore
necessary to take into account de
facto inequalities which exist in
the society and to take affirmative
action by way of giving preference
to the socially and economcally
di sadvant aged persons or inflicting

handi caps on t hose nore
advant ageously placed, in order to
bring about reals wequality. Such
affirmative action t hough
apparently di scrimnatory is

cal cul ated to produce equality on a
broader basis by elimnating de
facto inequalities and placing the
weaker sections or the comunity on
footing of equal ity with the
stranger and nore powerful sections
so that each menber of t he
conmunity, whatever is his birth,
occupation or social position my
enj oy equal opportunity of using to
the full his natural endowrents of
physi que, of character and of
intelligence.

In Marri  Chandra Shekhar Rao V/s.

Medical College & ors. [(1990) 3 SCC 130 at

Constitution Bench to which one of us,

a nenber, had held in para 8 thus:
"Therefore, reservation in favour
of Schedul ed Castes and Schedul ed
Tri bes for the pur pose of
advancenent of socially and

K. Ramaswany,

Dean, Seth

138]
J.

G S
a

Was
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educationally backward citizens to
nmake them equal w th other segnents
of community in educational or job
facilities is the mandate of the
Consti tution. Equality is t he
dictate of our Consti tution.
Article 14 ensures equality inits
fullness to all our citizens. State
is enjoined not to deny to any
persons equality before law and
equal protection of the law within
the territory of India. Were it is
necessary, however, for the purpose
of bringing bout real equality of
opportunity between those who are
unequal s, certain reservations are
necessary and these should be
ensured. Equal ity under the
Constitution is a dynam c concept
whi ch nmust cover every  process of
equal-isation. Equality rmust becone

a living reality for ~the |large
masses of the people. Those who are
unequal , in fact, cannot be treated
by identical standards; that may be
equality in l'aw but it would
certainly not be real -equality.
Exi st ence of equal ity of

opportunity depends not nerely on
the absence of disabilities. It is
not sinply a mtter of lega
equality. De jure equality mnust
ultimtely finds its raison d'etre
in de facto equality. The State
nmust , Ther ef or e, resort to
conpensatory State action for the
pur pose of making people who are
factually unequal in their wealth,
education or social environnent,
equal in which exist in the society
and to take affirmative action by
way of gi vi ng pref erence and
reservation to the socially and
econom cal | y di sadvantaged persons
or inflicting handicaps on those
nore advant ageously pl aced, in
order to bring about real equality.
Such affirmative action t hough
apparently di scrimnatory is
cal cul ated to produce equality on a
broader basis by elimnating be
facto inequalities and placing the
weaker sections of the comunity on
a footing of equality wth the
stronger and nore powerful sections
so that each menber of t he
conmunity, whatever is his birth,
occupation or social position may
enj oy equal opportunity of using to
the full his natural endownents of
physical, of character and of
intelligence."

By abstract application of equality under Article 14,

every citizen is treated alike without
di scrimnation. Thereby, the equality

in

t here
f act

bei ng any
subsi st s.
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Equality prohibits the States from making discrinmnation

anong citizens on any ground. However, inequality in fact
without differential treatnent between the advantaged and
di sadvant aged subsists. In order to bridge the gap between

inequality in results and equality in fact, protective
di scrimnation provides equality of opportunity. Those who
are unequal cannot be treated by identical standards.
Equality in law certainly would not be real equality. In the
ci rcunst ances, equality of opportunity depends not nerely on
the absence of disparities but on the presence of abilities
and opportunities. De jure equality nmust ultimately find its
raison d'etre in de facto equality. State nust, therefore
resort to protective discrimnation for the purpose of
nmaki ng people, who factually wunequal, wequal in specific
areas. It would, therefore, be necessary to take into
account de facto inequality in which exists the society and
to take affirmative action by giving preferences and maki ng
reservation in pronotions in favour of the Dalits and Tribes

or by "inflicting handicaps on those nobre advantageously
pl aced", in~ order to bring about equality, such affirmative
action, though apparently discrimnatory, 1is calculated to

produce equality on a broader basis by elimnating de facto
inequality and placing Dalits and Tribes on the footing of
equality with non-tribal enployees so as to enable themto
enj oy equal opportunity and to unfol d their ful
potentiality. Protective di scri m nation envi saged in
Articles 16(4) and 16 (4-A) is the arnour to establish the
said equilibrium between equality in law and equality in
results as a fact ‘to the disadvantaged. The Principle of
reservation in pronotion provides equality in results.

Fromthis backdrop, the socio-econom c justice assured
by Article 46, the Preanble and Article 39 would get
practical content and effect so that the dignity of person
and equality to status assured to them would becone
meani ngful and real. Harnmonious interpretation of all these
provi sions should, therefore, pave way for the target/goals.
So they need to be conjointly read so that every
provi si on/ cl ause/ concept in different Articles of the
Constitution is given full play, effect and flesh and bl ood
are infused in their dry bones.

In Mandal’s case, adnmittedly, the two -Covernment
Menor andum provi ded for reservation to OBCs. in initia
direct recruitnment in central services. The question of
reservation in pronotion was non-issue as conceded i n that
case itself and across the bar: but the |earned judges, with
all due respect and deference to their |earned view,  decided
a non-issue, though objected to on the ground that counse
appearing for the parties had put their heads together and
forned the issue and reference was nade to a | arger Bench so
that the issue was decided on that premise though it is
settled constitutional |aw that constitutional issues cannot
be decided wunless the issues directly arises for decision
with due respect the Bench decided a non-issue ‘on a
constitutional law affecting 22% of the national population
and held that Article 16(1) read with Article 16(4) provides
right to reservation in initial recruitnment. The franers of
the Constitution did nor intend to provided for reservation
in promotion. Since Article 335 speaks of efficiency of
adm ni stration, reservation in pronotion to the Dalits and
Tribes, wthout competition wth non-reserved enployees

woul d affect efficiency in service is unconstitutional. IT
si an adnitted case that as there was no issue, nor was any
evi dence adduced to prove  whet her efficiency of

adm nistration was deteriorated due to reservation in
promotion; nor was it pointed out fromthe facts of any
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case.

In Maharashtra State Board of Secondary and Higher
Secondary Education V. K 'S. Gandhi & Ors. [(1991) 2 SCC 716
at 748 at 37] a Bench of two judges had held that to prove a
fact, inference must be drawn on the basis of the evidence
and circunstances. They nmust be carefully distinguished form
conjectures or speculation. The mnd is prone to take
pl easure adapt circunstances to one another and even in
straining them a little to force themto formparts of one
connected whol e. There must be evidence di rect or
circunmstantial to deduce necessary inferences in prof of the
fact in issue. There can be no inferences unless there are
objective facts, direct or circunstantial, from which the
other fact which is sought to establish an be inferred. In
sone case, the other facts can be inferred, as nuch as is
practical, as if they had been actually observed. In other
cases, the i nferences d not go beyond reasonabl e
probability. It “there are no positive proved facts, oral
docunentary or circunstantial from which the inferences can
be made. ' the nmethod of inference fails and what is left is
nere speculation or conjecture. Therefore, for an inference
of proof that a fact in dispute has been hold established,
there nmust be sone material facts or circunstances on record
formwhi ch such an i'nference could be drawn.” In the absence
of any issue and facts and proof thereof, the inference that
reservation in pronotion deteriorates  the efficiency or
adnmi ni stration remains only a conjecture or an opinion based
on no evidence. As seen, it is constitutional nandate of the
State wunder Article 335 that  to render socio-econonic
justice and to prevent  injustice to the Dalit and Tribes,
facilities and opportunities of reservation in ‘pronotion
shoul d be provided consistently with- the “efficiency of
admi ni stration.

The question then is: what is the nmeaning of the phrase
"efficiency of administration"? In D T.C. case, it was
observed in para 275 that "the termefficiency is an elusive
and relative one to the adept capable to be applied in
di verse circunstances. If a superior officer devel ops Iiking
towar ds sycophant, though corrupt, he would tol erate himand
find himto be efficient and pay encomuns and corruption in
such cases stand no inpedinment. Wen  he finds -a sincere,
devot ed and honest officer to be inconvenient, it is easy to
cast himher off by witing confidential reports wth
delightfully vague |anguage inputing to be "not upto mar’,
"wanting public relations’ etc. At tinmes they may be termed
to be "security risk"” (to their activities). Thus they spoi
the career of the honest, sincere an devoted  officers.
Instances either way are galore in this regard. Therefore,
one would be circunmspect, pragmatic and realistic to these
actualities of Iife while angulating constitutional validity
of wide, arbitrary, uncanalised and unbridled discretionary
power of dism ssal."

V. T. Rajshekar in his "merit’' May Foot" (A reply to
Anti - Reservation Racists), 1996 published by Dalit Sahitya
Acadeny, Bangal ore, has stated that nowhere in the world
"merit and efficiency’ are given so nuch inportance as in
I ndia which is now pushed to the 120th position - virtually
the last anmong different countries in the world. Upper caste

rulers of India keep t he country’s vast origi na
i nhabitants- the Untouchables, Tribals, Backward castes and
"religious mnorities" - permanently as salves with the help

of this "nerit’ mantra. By 'nerit and efficiency’, they nean
the birth. Merit goes wth the Hi ghborn - the blue bl ood.
This is pure and sinple racism That Birth and skin-col or
have nothing to do with "nerit and efficiency’ (brain) is a
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scientifically proved fact". "But the ruling class nowhere
inthe worldis concerned wth science because science
stands for progress. And those interested in progress wll
have to be human. That is not so in India. If on has to see
man’ s i nhumanity to man in its nost naked from he nmust come
to India, the original home of racismand inequality. So the
"meri theory’ beautifully suits its ruling class or caste".
At page 10, he states that Scientist have identified tow
forces which are perpetually and constantly at work to
i nfluence the character, growh and developnent of the
features of every living being in the universe including
animals and plants: (1)  heredity and (2) environnment. Each
species products only its own species. Biology is funded on
the cell theory. Cell live and die. At page 11, he states
that 'Merit and efficiency’ « are not inherited. They are an
acquired quality that has not reached the germplasm. So,
to say that a Brahmina s son alone is a Brahmin and hence
has the 'nerit’ to becone a tenple priest (archaka) has no
scientific basis. Sone other _influence acts in conbination
with heredity and that is environment. Wth right
environnent - —food, education, free atnosphere-Untouchabl es
can prove better than Brahmi ns". At page 12, he states that
genetic factors only provide the potential for hunman
devel opnent whereas it i's the environmental factors that
translate this inherent potential into the full flowering of
the personality. Experinents though selective breeding and
studies on identical twins have established to a large
extent the influence of genetics on behaviours. But what
ultimately determ nes  the personality is the inter-actiona
i nfluences of heredity and environnents. At page 15, he
states that heredity is fixed by parentage but it is not an
i deal environnent. Opportunity is necessary on nerit and
efficiency. A genius is only 10% inspiration and 90%
perspiration. There is nothing like a born | geni us.
Ramanuj am | ndi an prodi gy on mat-hemati cs was gi ven
opportunity by the British to prove his genius and was
provided with the right environment. though he was born
geni us W thout opportunities, - he could not “have got
recognition. Rajshekar states that "all ruling classes
built" a theory by suited to their needs and try to give a
"scientific’ backing to it. Merit and efficiency is a pure
Aryan invention, ainmed at rmaintaining their nonopoly”. He
states that "human rights are due to blending of the forces
of heredity and the nore inportant environnent. The Wite
neritocrats made us believe that the 'Block Negro' is a
backward race."

Justice O Chinnappa Reddy, in K C  Vasanth Kumar &
Anr. vs. State of Karnataka [1985 (Supp.) SCC 714 at 738-
740] had stated thus :

"Efficiency is very nuch on the

lips of the privileged whenever

reservation is nment i oned.

Efficiency, it seens, Wwll be

inmpaired if the total reservation

exceed 50% efficiency, it seens,

will suffer if the 'carry forward’

rule is adopted; efficiency, it

seems, wWill be injured if the rule

of reservation is extended to

pronot i onal posts, From the

protests agai nst reservation

exceeding 50% or extending to

promoti onal posts and against the

carry forward rule, one would think

that the civil service is a
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Heavenly Paradise into which only
the archangels, the chosen the of
the elite, the very best may enter
and may be allowed to go higher up
the | adder. But the truth is
otherwise. The truthis that the
civil services is no paradise and
the upper echel ons belonging to the
chosen cl asses are not necessarily
nodel s of efficiency. The
under | ayi ng assunption that those
bel onging to the upper-castes and
cl asses, who are appointed to the
non-reserved posts wll, because of
their presuned nerit, 'naturally’
perform better than those who have
been appointed to the ~reserved
posts and that the clear stream of

efficiency will" be polluted by the
infiltration of the latter into the
sacred precincts is a ~vicious

assunption, typical of the superior
approach of theelitists classes.
There is neither statistical basis
nor expert evidence to support
these assunptions that efficiency

will necessarily be inpaired if
reservation exceeds 50% if
reservation is carried forward or
if reservation is extended to

pronoti onal posts.  Argunments are
advanced are opinion are expressed
entirely on an ad hoc presunptive
basis. The age long contenpt with
which the ’'superior’ or ' forward

castes have treated the 'inferior’
or " backwar d’ castes is now
transform ng and crystal lising
itself into an wunfair prejudice

consci ous and subconscious, ever
since the ’'inferior’ <castes and
cl asses started cl aim ng their
legitimate share of the cake, which
natural ly neans, for the 'superior’
castes, parting with a bit of it.
Al though in actual practice their
vi rtual nonopol y on elite
occupations and post is hardly
threatened. the forward casts are
nevert hel ess increasingly afraid
that they might |oses this nmonopoly
in the higher ranks of governnent
service and the profession. It is
so difficult for the ’'superior’

castes to understand and rise above
their prejudice and its is so
difficult for the inferior castes
and classes to overcone the bitter
prejudi ce and opposition which they
are forced to face at every stage,
al ways one hear s the wor d
"efficiency’ as if it is sacrosanct
and the sanctorum has to be
fiercely guarded. 'Efficiency’ is
not a Mantra which is whispered by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 21 of 38

the Guru in the Sishya's year. The
nere securing of high marks at an
exam nati on rmay not necessarily
mark out a good administrator. An
efficient adm nistrator, one takes
it, nust be one who possesses
amount other qualities the capacity
to understand with synmpathy and,
therefore, to tackle bravely the
problems of a large segment of
popul ati on constituting the weaker
sections of the people. And, who
better than the ones belonging to
those very sections? Wy not ask
oursel ves why 35 years after
i ndependence, the position of the
Schedul ed Castes, etc. ~has not
greatly inproved? Is it not a
| egitimate question to ask whet her
things mght- have been different,
had the District Administrators and
the State and Central Bureaucrats
been drawn in |arger ~nunmbers from
these cl asses? Courts are not
equi pped to answer these questions,
but the courts may not interfere
with the honest endeavours of the
Government to ' find answers _and
solutions. W ‘do not neanto say
that efficiency in the civi

service is unnecessary or that it
is a mth. Al that we nmean to say
is that one need not make a
fastidious fetish of it. It nay be
that for certain posts, —only the
best may be appointed and- for
certain courses of study only the
best nmay be admitted. If so, rules
may provide for reservation for
appoi ntnent to such posts and for
admi ssion to such courses. The
rul es may provi de for no
appropriate nethod of selection. It
may be that certain posts require a
very high decree of industry and
intelligence. If so, The rules nmay
prescribe a high mninum qualifying
standard and an appropriate nethod
of selection. Different mnimum
standards and different npdes of
selection may be prescribed for
different posts and for admi ssion
to di fferent post s and f or
adm ssion to different courses of
study and having regard to the
requirenents of the posts and the
courses of study. No one wll
suggest t hat t he degree of
efficiency required of a genera

nmedi cal practitioner. Simlarly, no
one will suggest that the decree of
industry and intelligence expected
of a candi date seeking adm ssion to
an ordinary arts degree course. W
do not, therefore, means to say
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that efficiency is to be altogether
di scounted. Al that we nmean to say
is that it cannot be pernitted to
be used as a campbuflage to let the
upper classes inits name and to

nonopol i se the servi ces,
particularly the higher posts and
the professional institutions. W

are afraid we have to rid our mnds

of many cobwebs before we arrive at

the core of the problem The quest

for our illusions, though not our

faith. It 1is the dignity of man to

pursue the quest for equality. It

will be advantageous to quote at

this juncture R'H Tawney in his

"classic work Equality’ where he

says.

The truth is that it is absurd and degrading for nmen to
make much of their the nenbers of a social groups where each
woul d consider the other as his equal, not higher of |ower,
A society, which does not treat each of its nenbers as
equal s, forfeits its right of being called a denocracy. Al
are equal partners in the freedom Every one of our ninety
four hundred mllion  people nust have equal right to
opportunities and blessings that freedomof India has to
offer. To bring freedom in a conprehensive sense to the
conmon  man, materiial resources and opportunity for
appoi ntnent be nmde available to secure socio-economnic
enpower nent whi ch woul d ensure justice and fullness of |ist
of workman, i.e., every and-and woman." 1n para 43, it was
held That "(l)n a devel oping society |like ours, steeped with
unbri dgeabl e and ever-w deni ng gaps of inequality in status
and of opportunity, law is a catalyst, rubicon to the poor
etc. To reach the |adder of social justice. VWhat is due
cannot be ascertained by an absolute standard which keeps
changi ng, depending wupon the tinme, place and circunstance.
The constitutional concern of social justice as an elastic
continuous process is to accord justice to all sections of
the society by providing facilities due to which the poor
the worknen etc. are |languishing ar to secure -dignity of
their person. The Constitution, therefore,  nandates the
State to accord justice to all menbers of the societyin all
facets of human activity. The concept of social justice
enbeds equality to flavour and enliven the practical content
of life. Social justice and equality are conplenmentary to
each other so that both should maintain their vitality. Rule
of law, therefore, is a potent instrunent of social justice
to being about equality in results.™

Efficiency is service attracts the well-known parabol e
the insanity cannot be cured until married and -marriage
cannot be celebrated till insanity is cured. Unless one is
gi ven opportunity and facility by promotion to hold and
office on a post wth responsibilities, there would be no
opportunity to prove efficiency in the performance or
di scharge of the duties. Wth efficiency one cannot be
pronmoted. How to synthesise both and give effect to the
Constitutional animation to effectuate the principle or
adequacy of representation in all posts or classes of posts
in all cadres, service or grad is the naggi ng question. From
that perspective, one is required to exam ne whether
reservation in pronotion is constitutionally valid. It seen
that the rules provide pronotion from Assi stant Engi neer to
Executive Engi neer on the principle of "seniority subject to
rejection of unfit" ad from Superintendi ng Engi neers onward,
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"merit’ is the consideration. In other words, the pronotion
is based on the aforesaid principles. Even enployees from
Dalits or Tribes get pronoted only on satisfying the above
test. Appointnent by pronotion is a facet of recruitnent to

a service or cadre/grade/classes of posts. In fairness on
the part of the appellants/Petitioners and their |earned
counsel, none i mpugned not alleged that the private

respondents are not neritorious of inefficient. No such
evi dence is placed on record.

The fundament al requisites to all enployees are
honesty, integrity and character, apart from hard work,
dedication and wllingness to apply assiduously to the

responsibilities attached to the office or post and also
inclination to achieve inmproved excellence. What Dalits and
Tri be enpl oyees need is an opportunity and fair chance of
promotion to higher posts-and offices earmarked for themin
the roster where they ~are not- adequately represented. In
cl ash of conpeting cl ai ns between general category enpl oyees
on the one hand and Dalits and Tribes on the other, what the
authoriti'es need to take into consideration is the aforesaid
factors and their service record with an objective and
di spassi onate assessment. \Wen the authorities have a power
coupled with constitutional duty, the doctrine of full faith
and credit under Article 261 gets due acceptance when done
truly and sincerely with an honest, obj ective and
di spassi onate assessnent by the appropriate authority. Their
clainse need to be considered in that perspective; they
shoul d be given pronotion, if foundeligible, to the posts
or classes of posts ‘in the higher cadre, grade, class or
category etc. The selecting officer/Oficers need to eschew
narrow. sectarian, caste, religion or regional consideration
or prejudices which were deleterious to fraternity, unity
and integrity and integration of the nation as' unified
Bharat. What needs to be achieved by the Dalits and Triba
officers so pronoted is that they could, on par with others
assi duously devote thenselves with character, integrity and
honesty in the discharge of the  duties of the posts with
added willingness and dedication to inprove excellence.
Thereby the efficiency of adm nistration would autonmatically
get inproved and the nation constantly rises to higher
| evel s of achievenent. Therefore, it cannot be held that
reservation in pronotion is bad in |aw or unconstitutional

As stated earlier, Article 16 (4A) has cone into force
w.e.f. 17th June, 1995. The appellants/petitioners have
sought anmendnent of the pleadings challenging the vires of
Article 16(4A) of the Constitution and in fairness on the
part of the |learned counsel, they did not ~press for
consi deration thereof obviously for the reason that it
objects are nentioned in the statenent of Objects and
Reasons as under:

"The Schedul ed Castes and t he

Schedul ed Tri bes have been enjoyi ng

the facility of reservation in

promoti on since 1955. The Suprene

Court in its judgment dated 16th

Novenber, 1992 in the case of India

& Gthers, however, observed that

reservation of appoi nt nent s or

posts under article 16 (4) of the

Constitution is confined to initia

appoi ntnent and cannot extent to

reservation in t he mat t er of

promotion. This ruling of t he

Supreme Court will adversely affect

the interests of the Schedul ed
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Castes and the Scheduled Tribes.

Since the representation of the

Schedul ed Castes and the Schedul ed

Tribes in services in the States

have not reached the required

level, it s necessary to continue

the exi sting di spensati on of

providing reservation in pronotion

in the case of the Schedul ed Castes

and the Scheduled Tribes. 1In view

of the comm tment of the Gover nnent

to protect the interests of the

Schedul ed Castes and the Schedul ed

Tri bes, the Governnent have deci ded

to continue the existing policy of

reservation is ~promotion for the

Schedul ed castes and the Schedul ed

Tribes. To carry out this, it is

necessary to _anend article 16 of

t he of the Constitution by

insertinga new clause (4A) in'the

sai d article to provi de for

reservation in promtion for the

Schedul ed Castes and Schedul ed

tribes."

Lord Macnaughten in Vacher & Sons Ltd. vs. Londan
Society of Conpositors [(1913) Ac 107 at 118] has laid that
a judicial tribunal has nothing to dowith the policy of any
Act which it may be called uponto interpret. That may be a
matter for private judgnent . The duty of the Court, and its
only duty, 1is to expound the I|anguage of the Act in
accordance with the settled rules of construction. The above
principle was followed by this Court-in the Bengal |mmunity
Conpany Ltd. vs. The State of Bihar & Os. [(1955) 2 SCR
603] .

This Court in Shirt Sitaram Sugar Co. Ltd. & Anr. V/s
Union of India & Os. [(1990) 1 SCR 909 at 936 and 942]
through a Constitution Bench, had held that |egislative
policy is beyond the pale of assailnment on the anvil of
violation of the fundamental rights. In S. Azeez Bash & Ar.
V/s. Union of India [(1968) 1 SCR 833 at 845] another
Constitution Bench had held that it is not the function of
the Court to consider the policy wunderlying the anmendnment
nade to the Act nor the Court proposed to go into the nerits
of the anmendnent nade by that Act (the Constitutionality of
the underlying policy of the Aligarh Mislim University
(Amendrent) Act of 1965 was questioned put the Court did not
go into the underlying policy except the constitutionality
of the Act itself which was upheld by this Court. Though the
doctrine of original intent was given effect to in Gopalan's
case, this Court had not accepted the sane in R C. Coopar’s
case and the later was followed in Menaka Gandhi V/s.| Union
of India [AIR 1978 SC 597] etc. Therefore, thought the
doctrine of original intent of reservation in pronotion does
not expressly find place in the speech of Dr. Anbedkar, as
supported in Mndal’'s case it found place in statutory
policy engrafted in the rules issued under proviso to
Article 309 of the Constitution, which is legislative in
character adopted and explained in the Statement of Cbjects
and Reasons of the Constitution (77th Amendment) Act, 1995,
which was declared as constitutional in Rangachari’s case.
After mandal’s case, the parlianent has given effect to the
| egi slative policy of reservation in pronotion as
constitutional schene. This Court in Conmi ssioner of
Conmer ci al Taxes, A. P. Hydrabad & Anr. V/s. G Sethumadhava
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Rao & Ors. [(1996])7 SCC 512] through a three judge Bench
has held that he intention behind introduction of Article
16(4A) was to renmpove the defect as pointed out by this Court
in Mandal’s case. By |legislative judgnent, the Parlianment
upheld the ratio in Rangachari’s case. Thomas's case and
akhi| Bharatiya Soshit Karanthari Sangh (Railway) V/s. Union
of India & Os. [(1981) 1 SCC 246] wupholding the rule of
reservation in pronotion . The interpretation put up therein
was given acceptance by legislature anmendnent. It was,
therefore, held that Article 16(4A) woul d establish that the
principle of rule of reservation is applicable not only to
initial recruitnent but also in promptions where the State
is of the opinion that the Dalits and Tribes are not
adequately represented in pronotional posts in a class or
cl asses of services under the State. In G S.I.C Karmachar
Union & Os. V.S CQujarat Snall Industries Corp. & Os. {J]
1997 (1) SC 384] anot her Bench of three Judges has hel d that
"the question of retrospectivity of the policy does not
arise;  what is being done is to give effect to the
constitutional policy of providing adequate representation
to the nmenbers of Schedul'ed Castes and Schedul ed Tribes in
all classes of service or posts where they are not
adequatel y repr esented. Ther ef or e, t he guestion of
arbitrariness does ‘not arise since it is part of the scheme
of the Constitution. Unless adequate representation is given
to the enpl oyees bel onging to Schedul ed Castes and Schedul ed
Tribes in pronotions al so, the adequacy of representation in
all classes and grades of service, where thereis no el enent
of direct recrui tnent, cannot be achieved. Ooviously,
therefore, Article 16 (4-A) was brought in the Constitution
by Constitution (77th Arendnent) Act, after the nmjority
judgrment of this Court by a Bench of nine Judges in Indira
Sawhney v/s. Union of India &lndia & Os. [(1992) Supp. 3
SCC 210]. So, the policy of reservation is part of socio-
econom c justice enshrined in the Preanble of t he
Constitution, the fundanmental rights wunder Articles 14, 15
(1), 15 (4), 16 (1), 16 (4), 16 (4A), 46 and 335 and the
other related Articles, to give effect to the / above
constitutional objectives. 1In Union_ of India & Anr. V/s.
Madhav s/o Gaj anan Chaubai & Anr.  [J] 1996 (9) SC 320], a
t here- Judge Bench, to which two of us, K Ramaswany and G P.
Pattanai k, JJ. were nenbers, also considered the -same
guestion and held in paragraph 6 that "Governnent evol ved
reservation in posts or offices under the State as one of
the nodes to give effect to socio-economic justice to Dalits
and Tribes. Appointment to an office or post into a service
under the State is one of the means to render socio-economc
Justice. Constitution (77th  Amendnent) Act, 1995 has
resuscitated the above objective to enable the Dalits and
Tri bes-enpl oyees to i nprove excell ence in higher echel ons of
service and a source of equality of opportunity, social and
econom ¢ status guaranteed by the Preanble to the
Constitution, As a consequence, the Parliament has renoved
the lacuna pointed out by this Court in Mandal’s case. Thus,
it would be seen that the |l egal position held by this Court
in Rangachari’'s case and followed in other cases has been
restored and reservation of appointment by pronotion woul d
be available to the nenbers of the Scheduled Castes and
Schedul ed Tribes wunder 50% quota as is maintained by this
Court in Indira Sawhney’s case."

It would thus be <clear that right to pronotionis a
statutory right. It is not a fundamental right. The right to
promotion to a post or a class of posts depends upon the
operation of the conditions of service. Article 16 (4A) read
with Articles 16 (1) and 14 guarantees a right to pronotion
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to Dalits and Tribes as fundanmental right where they not
have adequat e representation consi stently with t he
efficiency in admini stration. The Mandal s case, has
prospectively overruled the ratio in Rangachari’s case,
i.e., directed the decision to be operative after 5 years
fromthe date of the judgnment; however, before expiry.
thereof, Article 16 (4A) has cone into force from June 17,
1995. Therefore, the right to pronotion continues as a
constitutionally guaranteed fundanental right. In adjusting
the conpeting rights of the Dalits and Tribes on the one
hand and the enpl oyees belonging to the general category on
the other, the balance is required to be struck by applying
the egalitarian protective discrimnation in favour of the
Dalits and Tribes to give effect to the Constitutiona
goals. policy and objectives referred to herei nbefore.

In RK Sabharwal’s & Ors. V/s. State of Punjab & Os.
[(1995) 2 SCC 745], the Constitution Bench was called upon
to consider whether the reservation in promotion as per the
roster was correct in |law and, therefore, constitutional and
whet her the~ enployees bel onging to Schedul ed Castes have
right to be considered for promption-in their own nerits, if
so, how they are required to be adjusted in the roster
prescribed by the Government. The Constitution Bench has
poi nted out that when percentage of reservation is fixed in
respect of a particular cadre and the roster indicates the
reserved points, it has to be taken that the posts shown at
the reserved points are to be filled from anongst the
nmenbers of the reserved categories. The candi dates bel ongi ng
to the general category are not entitled to be considered
for the reserved posts. On the  other hand, the reserved
category candi dates can conpete for the non-reserved posts.
In the event of their appointnent to the said posts, In the
event of their appointnent to the said posts, their nunmber
cannot be added and taken into consideration for working out
the percentage of reservation. ~Wen the State Governnent
after doing the necessary exercise nmakes reservation and
provides the extent of percentage of posts to be reserved
for the said backward «class, then the percentage has to be
followed strictly. The prescribed percentage  cannot be
varied or changed sinply because some of the nmenbers of the
backward class have already been appointed or pronoted
agai nst the general seats. The fact that considerabl e nunber
of nmenbers of the backward classes have been appointed/
pronot ed against the general seats in the State nay be a
rel evant factor for the State Governnent- to review the
guestion of continuing reservation for the said class but so
long as the instructions/rules providing certain percentage
of reservations for the backward cl asses are operative, the
sane have to be followed. It was further held that ' the
reserved vacancies like a running account. Wen the reserved

quota is full in the cadre then application of -rule of
reservation would be stopped wuntil vacancies as per the
roster arise and operate. It was also held follow ng

Mandal 's case that the judgment therein could be operative
prospectively from that date, viz., February 10, 1995 and
all the pronotions which becane settled rights due to
reservation in pronotion could not be wunsettled. As seen

earlier, "right to wequality", "equality or status and
opportunity"; duty to "inprove excellence"; "opportunities
and facilities to remove inequality in status” and "socia
justice", all should be given their due and full play under
rule of lawto bring about equality in results to establish
an egalitarian social order. It would, therefore, be clear

that reservation in pronotion is constitutionally valid; the
posts earmarked for Dalits and Tri bes shall be filled up and
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adjusted with them The Dalits and Tribes selected in open
conpetition for posts in general quota should be considered
appointees to the general posts in the roster as genera
candi dates. The pronotions given in excess of the quota
prior to the judgnent in Sabharwal’'s case should not be
di st urbed.

The further question is; whether the judgrment in
Mandal 's case in paragraph 860 (8) by Jeevan Reddy, J.
prospectively overruling the ratio in Rangachari’s case is a
majority judgnent? In this connection, we may, at the
outset, refer to Article 145 (5) of the Constitution. It
postul ates that "(N) o judgnment and no such opinion shall be
delivered by the Suprene Court, save with the concurrence of
a nmpjority of the Judges present at the hearing of the case,
but nothing in this clause shall be deemed to prevent a
judge who does not ~concur from delivering a dissenting
judgrment or opinion". It would, therefore, be nmanifest that
unl ess majority ~Judges conprised in the Bench concur on the
opi nion or the decision, it would not be a judgnent and no
such opinion shall be delivered by the Suprene Court, In
Mandal ' s case, on the question of reservation in pronotion
eight of the nine Judges participated in the opinion. O
them Jeevan Reddy, J. spoke for hinmself, Kania, CJ.l. and
Venkat achal i ah, J. ~as he then was. Pandi an and Sawant. JJ.
also greed with them ~ There is a considerable debate on
M cro Lexicon Surgery conducted by the |earned counsel for
the appell ants/petitioners drawing a -distinction between
concl usi ons and directions contained in paragraph 860 (8)
and the |anguage used in the concurrent opinions of Pandi an
and Sawant, JJ. In support thereof, they have placed strong
reliance on the wording used by Sawant, J. in paragraphs 552
and 555 on the conclusion and directions. Equally, there was
absence of concurrence by other |earned Judges. They have
al so drawn our attention to the dictionary neani ng of those
words. Having given due consideration, we are of the view
that the Mcro Lexicon Surgery of ~ the distinction between
concl usions and directions leads us nowhere to 'reach
sati sfactory solution. One needs to adopt pragnatic approach
to understand the conclusions reached and the directions
given as part of the judgnent in that behalf. Evenif rule
of strict interpretationis to be applied, as is sought by
the |learned counsel, Sawant, J. in paragraph 555 has
indicated his concurrence with the conclusions of ~Jeevan
Reddy, J. in paragraph 860 (8) given by Jeevan Reddy, J. is
majority judgnent and it gets reinforced fromthe approva
thereof, as followed by the Constitution Bench, in RK
Sabharwal s case. The presiding Judge therein, viz., Kuldip
Singh, J., who was one of the nine Judges in Mandal’s case,
participated in the nmpjority opinion on the issue of
reservation in pronotion. However, no opinion was expressed
on the conclusions and directions of Jeevan Reddy, 'J. in
para 860, the Constitution Bench having upheld the rule of
reservation in prompotion, proceeded to apply the law and
worked out rights of the Dalits in promtions in. RK
Sabharwal s case. The sane do support our concl usion that
the Constitution Bench equally under st ood t hat t he
directions contained in paragraph 860( 8) constituted
majority judgnent. Qtherw se, the Constitution Bench in R K
Sabharwal s case would not have proceeded to consider the
right to pronotion of the Dalits and question of giving
effect to the roster systemand the question of percentage
of reservation provided in pronotions would not have been
give effect. The Constitution Bench in that case would have
declared that in the Ilight of the majority judgnent the
reservation in pronmotions were void ab initio under Article
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13 (2) and that, therefore, the question of application of
the roster would not have arisen. It is true that there is
no positive indication or a finding to that effect in
Sabharwal s case but the fact that the presiding Judge
therein was one of the menbers of the nine-judge Bench in
Mandal ' s case, and that the Constitution Bench considered
and upheld the right to reservation in pronotion and upheld
the right to reservation in pronotion to the Dalits and
Backward Cl asses and applied the roster points to such
promotions. itself goes to point out and reassure us that
prospective overruling of Rangachari’s case by Jeevan Reddy,
J. is amjority opinion. In that view of the matter, the
M cro Lexicon Surgery fails.

The next questions are: whether the prospective over-
ruling of Rangachari’s case, to be operative after five
years from the date of Mandal's case, amounts to judicial
legislation? Is it void ab initio under Article 13(2) of the
Constitution? whether it is violative of the fundanmenta
rights of 'the appellant-petitioners and whether the exercise
of the power by this Court ~under Article 32(4) and 142 of
the Constitution is inconsistent with and derogatory to the
fundanental rights of the appellants-petitioners and, if so,
what woul d be the consequence? It is settled constitutiona
principle that to  make the right to equality to the
di sadvantaged Dalits and Tribes nmeaningful, practica
contents of results would be secured only when principles of
di stributive justice and protective discrimnation are
applied, as a facet of right to equality enshrined under
Article 14 of the Constitution. Qtherwi se, right to equality
will be a teasing illusion. R ght to promotion is a nethod
of recruitment fromone cadre to another higher cadre or
class or category or grade of posts or classes of posts or
offices, as the case may be. Reservation in pronotion has
been evolved as a facet of equality where the appropriate
CGovernment is of the opinion that the Dalits and Tribes are
not adequately represented in the class or classes of posts
in diverse cadres, grade, category of posts or classes of
posts. The di scrimnation, therefore, by operation of
protective discrimnation and distributive justice is
i nherent in the principle of reservation and equality too by
way of pronotion but the sane was evolved as a part of
social and econonmic justice assured in the Preanble and
Articles 38, 46 14, 16(1), 16(4) and 16(4A) of the
Constitution. The right to equality, dignity of person-and
equal ity of status and of opportunity are fundanmental rights
to bring the Dalits and the Tribes in the Mainstream of the
national life. It would, therefore, be an inperative to
evolve such principle to adjust the conpeting rights,
bal ancing the <clains, rights and interest of the deprived
and di sadvantaged Dalits and Tribes on one hand and the
general section of the society on the other

The Constitution, wunlike other Acts, is intended to
provide an enduring paramunt |aw and a basic design of the
structure and power of the State and rights and duties of
the citizens to serve the society through a |long |apse of
ages. It is not only designed to neet the needs of the day
when it is enacted but also the needs of the day when it is
enacted but also the needs of the altering conditions of
the future. It <contains a franmework of mechanism for
resol ution of constitutional disputes. It also enbeds its
i deal s of establishing an egalitarian social order to accord
soci o-econom ¢ and political justice to all sections of the
soci ety assuring dignity of person and to integrate a united
social order assuring every citizen fundamental rights
assured in part Il and the directives in part IV of the
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Constitution. In the interpretation of the Constitution,
words of width are both a franmework of concepts and neans to
achieve the goals in the preanble. Concepts my keep
changing to expand and elongate the rights. Constitutiona
issues are not solved by nere appeal to the neaning of the
words wi thout an acceptance of the line of their growth. The
intention of the Constitution is, rather, to outline
principles than to engrave details. In State of Karnataka
vs. Appa Balu [(1995) Supp. 4 SCC 469 at 485-86] a two-Judge
Bench of this Court, to which one of us, K Ranmaswany, J.
was a nmenber, while interpreting Articles 17 and 15 (2) and
the Cvil Rights Protection Act, held that "(J)udiciary acts
as a bastion of the freedomand of the rights of the people.
Jawahar| al Nehru, the architect of Mddern India as early as
in 1944 stated that the spirit of the age is in favour of
equal ity though the practice denies it alnost everywhere,
yet the spirit of the age triunphs. The judge nust be atune
with the spirit-of his/her times. Power of judicial review,
a constituent ~ power has, therefore, been conferred upon the
judiciary which constitutes one of the npst inportant and
pot ent weapons to protect the citizens against violation of
social, legal or constitutional rights. The judges are
participants in the living streamof national life, steering
the law between the dangers of rigidity on the one hand and
form essness on the other hand in the seenl ess web of life.
The great tides and currents which engulf the rest of the
nmen do not turn aside in their course and pass the judges
idly by. Law shoul d subserve soci al purpose. Judge rust be a
jurist endowed wth the legislator’s w sdom - historian's
search for truth, prophet’s vision, capacity to respond to
the needs of the present, resilience to cope wth the
denmands of the future and to decide objectively disengagi ng
hi nsel f/ hersel f from every personal i nfl uence or
predil ections. Therefore, the judges shoul d adopt purposive
interpretation of the dynamic concepts of the Constitution
and the Act with its interpretative arnoury to articulate
the felt necessities of the tine. The judge nust al so bear
in mnd that social legislation is not a docunent for
fastidious dialects but a nmeans of ordering thelife of the
people. To construe |aw one nust enter into its spirit. its
setting and history. Law should be capable of  expanding
freedons of the people and the | egal order can, weighed wth
utnost equal care, be nmde to provide the underpinning of
the highly inequitable social order. The power of judicia
review nust, therefore, be exercised with insight into
soci al values to supplenent the changing social needs. The
exi sting social inequalities or inbalances are to be renoved
and social order readjusted through rule of law, lest the
force of violent cult gain ugly triunmph. Judges are sumoned
to the duty of shaping the progress of the law to
consol idate society and grant access to the Dalits and
Tribes to public nmeans or places dedicated to public use or
pl aces of amenities open to public etc. The |aw which is the
resul tant product is not found but nmade. Public policy of
law, as determned by new conditions, would enable the
courts to recast the changing conceptions of social values
of yesteryears vyielding place to the changed conditions and
environnent to the common good. The courts are to search for
light from anobng the social elements of every kind that are
the living forces behind the factors they deal wth. By
judicial review, the glorious contents and the trite
realisation in the constitutional words of wdth nust be
made vocal and audible giving them continuity of life,
expression and force when they m ght otherw se be forgotten
or ignored in the heat of the nonent or under sway of
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passions or enpbtions remain aroused, that the rationa
faculties get befogged and the people are addicted to take
i Mmediate for eternal, the transitory for the permanent and
the epheneral for the tineless, it is in such transitory for
the permanent and the epheneral for the tinmeless. It is in
such surging situation the presence and consciousness and
the restraining external force by judicial review ensures
stability and progress of the society. Judiciary does not
forsake the ideals enshrined in the Constitution, but makes
them neani ngful and nakes the pople realise and enjoy the
rights.

The Judges, therefore, should respond to the human
situations to neet the felt necessities of the tine and
soci al needs; mmke nmeaningful the right to life and give
effect to the Constitution and the will of the |egislature.
This Court as the vehicle of transforning the nation’s life
shoul d respond to the nation s needs, interpret the law with
pragmatism to further public wel fare to make the
constitution broadly and liberally enabling the citizens to
enjoy the rights.

In Sakal Papers (P) Ltd. & Os. V/s. The Union of India
[(1962) 3 SCR 842 at 857] it was held by another
Constitution Bench thus;

"It nust be borne in mnd that the

Constitution /must be interpreted

in a broad way and not in a narrow

and pedantic | sense. Certain rights

have been inshrined in our

Constitution as  fundanmental  and,

therefore, while considering the

nature and content of those rights

the Court nust not be took astute

to interpret the language of the

Constitution in so literal a sense

as to whittle them down. On the

ot her hand, the Court nmust

interpret the Constitution in a

manner which woul d enable. the

citizen to enj oy t he rights

guaranteed by it in the fullest

measure subject, of course, to

perm ssible restrictions.”

Conmon sense has always served in the court’s ceasel ess
striving as a voice of reason to nmaintain the blend  of
change and continuity of order which is sine -qua non for
stability in the process of change in a parlianentary
denocr acy.

Therefore, it is but the duty of the Court to supply
vitality, blood and flesh, to balance the conpeting rights
by interpreting the principles, to the | anguage or the words
contained in the living and organic Constitution, broadly
and liberally. The judicial function of the Court, thereby,
isto build up, by judicial statesmanship and judicia
review, snmooth social change under rule of law wth a
continuity of the past to neet the domnant needs -and
aspirations of the present. This Court, as sentinel on the
qui vive, has been invested with nore freedom in the
interpretation of t he Constitution t han in the
interpretation of other laws. This Court, therefore, is not
bound to accept an interpretation which retards the progress
or inpedes social integration; it adopts such interpretation
which woul d bring about the ideals set down in the Preanble
of the Constitution aided by Part |11l and 1V - a truism
nmeaningful and a living reality to all sections of the
society as a whole by meking available the rights to socia
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justice and econom c enpowernent to the weaker sections, and
by preventing injustice to them Protective discrimnmnation
is an armour to realise distributive justice. Keeping the
above perspective in the backdrop of our consideration, |et
us broach whether the rights of the enpl oyees bel onging to
the general category are viol ative of Article 14;
i nconsistent with and derogatory to right to equality and
are void ab initio.

In Union of India & Anr. vs. Reghubir Singh (Dead) by
LRs. etc. [(1989) 2 SCC 754 at 766], a Constitution Bench
had held that like all principles evolved by nan for the
regul ation of the social order, the doctrine of binding
precedent is circunscribed in its governnent by perceptible
[imtations, limtations. arising by reference to the need
for re-adjustnent in a changing society, a re-adjustnent of
| egal norms denmanded by a changed social context. This need
for adapting the law to new wurges in society brings hone
that truth that the life of the |law has not been |ogic, but
it has been experienced. The law is forever adopting new
principles fromlife at one end and "sl oughing off" ol d ones
at the other. The choice is between competing |ega
propositions rather than by the operation of logic upon
existing legal propositions that the growh of law tends to
be determ ned. Interpretation of the Constitution is a
continuous process. The concepts engraved therein keep
changi ng with the denands of changi ng needs and ti ne.

The doctrine of stare decisis is ordinarily a wise rule
of action, because in nost matters, it is ‘nore inportant
that the applicable rule of |aw be settled right. The rule
of stare decisis, though one tending to keep consistency and
uniformty of decisions, is not an inflexible rule. Wether
it shall be followed or departed fromis a question entirely
within the discretion of the Court and it does not deter the

court to depart fromit. Stare decisis is not, like the rule
of res judicata, a universal, inexorable command. whether it
woul d be desirabl e to conti nue the deci si on in

constitutional questions is one of the choice between
conpeting rights. |In The Bengal |mmunity Conpany Ltd. case,
considering the guesti on whet her the decision of a
Constitution Bench referred in the State of Bonbay vs. The
Union Mdtors (India) Ltd. [(1953) SCR 1069], a mmjority of
seven Judges follow ng the descending judgnent of Stone, CJ
in United States of America vs. South-Eastern Underwriters
Associ ation [322 US 533], had held that the Court has never
conmitted itself to any rule or policy that it will not bow
to the lessons of experience and the force of better
reasoning by overruling a mstaken precedent. The doctrine
of stare decisis should not be rigidly applied to the
constitutional as well as to other laws. In the case of
private inmport, the chief desideratum is that the |aw
remai ned certain, and, therefore, where a rule “has been
judicially declared and private rights created thereunder

the courts wll not, except in the clearest cases of error

depart from the doctrine of stare decisis. Wen, however,
public interests are involved, and especially, when the
guestion is one of constitutional construction, the natter
is otherwise. Accordingly the Bench overruled the najority
decision. It would, thus, be settled law that in the
interpretation of the Constitution or the concepts enbodi ed
therein, the application of the doctrine of stare decisis is
not an inexorable or rigid rule. It requires nodul ation or
adherence based upon the need of the constitutional comand
and social inperatives. It would, therefore, be entirely
within the discretion of the Court when it is called upon to
consider its application to the given set of circumstances.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 38

It is settled principle right from Golak Nath ratio
that prospective over-ruling is a part of the principles of
constitutional canon of interpretation. Though Golak Nath
rati o of unamendability of fundamental rights under Article
368 of the Constitution was over-ruled in Keshavananda
Bharati’s case [1973 Supp. SCR 1] the doctrine of
prospective over-ruling was upheld and followed in severa
decisions. This Court negatived the contention in Golak
Nat h’s case that prospective over-ruling anobunts to judicia
| egislation. Explaining the Blackstonian theory of |aw,
i.e., Judge discovers |law and does not make law, and the
efficacy of prospective over-ruling at page 808 placitumD
to H this Court by a Bench of eleven Judges had held that
the doctrine of prospective over-ruling is a nodern doctrine
and is suitable for afast noving society. It does not do
away with the doctrine of stare decisis but confines it to
past transactions.  While in strict theory, it may be said
that the doctrine involves the making of |aw, what a Court
really does is to declare the law but refuses to give
retrospectivity to it. It Jis really a pragmatic solution
reconciling the two conflicting doctrines, nanely, that a
Court finds law and that it does nake the law. It finds the
law but restricts its operation to the future. It enables
the Courts to bring about a smpoth transition by correcting
the errors wthout disturbing the inmpact of those errors on
past transactions. By inplication of this doctrine, the past
may be preserved and the future protected. The Constitution
does not expressly or by necessary inplication speak agai nst
the doctrine of prospective over-ruling. Articles 32(4) and
142 are designed with words of width to enable this Court to
declare the law and to give such direction or. pass such
orders as are necessary to do conpletejustice. Declaration
of law wunder Article 141 is w der than words found or nade.
The law declared by this Court is the l'aw of the |land. So,
there is no acceptable reason as'to why the Court in dealing
with the law in supersession of the law declared by it
earlier could not restrict the operation of /law, as
declared, to the future and save the transactions, whether
statutory or otherwi se, that were effected on the basis of
the earlier law This Court is, therefore, not inpotent to
adj ust the conpeting rights of parties by prospective over-
ruling of the previous decision in Rangachari ratio. ~ The
decision in Mandal’s case postponing the operation for five
years from the date of the judgnent is an instance of, and
an extension to the principle of prospective over-ruling
following the principle evolved in Golak Nath case. In
Managi ng Director, EC L, Hyderabad & Ors. vs. B. Karunakar &
Os. [(1993) 4 SCC 727], a Constitution Bench of this Court,
while over-ruling Union of India V/s. Mhd. Ranzan /Khan
[(1991) 1 SCC 588] had held that benefit of the decisions
would be given only to the parties to the cases  pending
before the authorities fromthe date of the judgnment but not
to the actions already taken by the date of that judgnent.
In that behalf in separate but partly dissenting judgnent to
alimted extent, on the issue of the need to give benefit
to the party that approaches the Court in that case, one of
us, K Ramaswany, J., had held that as a matter of
constitutional |aw retrospective operation of an over-ruling
decision is neither required nor prohibited by the
Constitution; it is a matter of judicial attitude depending
on the facts and circunstances in each case; the nature and
purpose the particular over-ruling decision seeks to serve
are required to be taken into consideration. The Court would
ook into the justifiable reliance on the over-rul ed case by
the administration. Al the factors, viz., ability to
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effectuate the newrule adopted in the over-ruling case,
wi thout doing injustice and whether the |I|ikelihood of its
operation substantially burdens the admi nistration or
retards the purpose, are to be taken into account, while
over-ruling the wearlier decision or Jlaying down a new
principle. Equally, no distinction could be nade between
clainms involving constitutional rights, statutory right or
conmon law right. The Court 1is required to adjust the
conpeting rights taking into consideration the prior history
of the rule in question, its purpose and effect and to find
out whether retrospective operation wll accelerate or
retard its operation. Therefore, evolving of the appropriate
rule to give effect to the decision of the Court over-ruling
its previous precedent, is one of judicial craftsmanship
with pragmatism and judicial statesmanship as a usefu

outline to bring about smooth transition of the operation of
law wi thout unduly affecting the rights of the people who
acted upon the law operated prior to the date of the
j udgrment over-ruling the previous | aw.

The '‘question, therefore, is: whether such a decision is
void when it offends the fundanental rights under Article
13(2) of the Constitution? The doctrine of voidity was dealt
with in the Adm nistrative Law by wade (Seventh Edition) at
page 342, and it is stated that "the truth of the matter is
that the Court would “invalidate an order only if the right
renmedy is sought by the right person in the right
proceedi ngs and circunstances". The terns "“void ab initio"
or "nullity" or "voidable" are descriptive of the status of
the legislation or subordinate legislation alleged to be
ultra vires for patent  or for latent defects bhefore its
validity has been pronounced by a Court of conpetent
jurisdiction. It would, therefore, be of  necessity to
consider in each case, the effect of the declaration granted
by the Court before labelling it as void, nullity or
voi dabl e, as the case may be.

It is seemthat Article 13(2) envisages a situation
where the State action, be it legislative or executive,
violates the fundanental rights in Part I1lI' of the
Constitution; such lawis declared as void but® when the
previous over-ruled decision and the new rule |aid down by
the Court as a stare decisis operates prospectively froma
given date, nanely, either the date of the judgnent or
ext ended date. Judgnent or order is not a legislative Act
which is void under Article 13(2) but judicial tool by which
the effect of the judgnent was given.. Therefore, the
judgrment of this Court in Mandal’s case declaring that
Rangachari ratio did not correctly interpret Articles 16(1)
and 16(4) of the Constitution is a declaratory |aw under
Article 141 of the Constitution. It 1is true that Article

13(1) deals wth pre-constitutional law and iif it is
i nconsistent with fundanmental rights, it becones void from
January 26, 1950, the date on which the Constitution of
India cane into force and if a post-constitutional |aw

governed by Article 13(2) violates fundanmental rights, it
becomes void fromits inception. Either case deals wth
statute law and not the law declared by this Court under
Article 141 and directions/orders under Article 142.

The question then is: whether such a declaration is
inconsistent with the Constitution or in derogation of the
fundanental rights? As held earlier, both the di sadvantaged
and advantaged sections of the society have equal conpeting
fundanental rights in Part adapter of Fundanental Rights.
The Court in nbd had obviously recognised the need to
exenpting rights of both sections of citizens and therefore,
it postponed the operation of that judgnment for five years
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fromthat date giving an option to the Executive to have the
| aw anended appropriately.

In Union Carbide Corpn. & Ors v. Union of India & Os.
[(1991) 4 SCC 584], a Constitution Bench was to consider the
scope, ambit and limtation of the exercise of the power
under Article 142. Therein, the contention raised was that
the direction issued was contrary to the statutory provision
violating Article 21 of the constitution and that,
therefore, the power under Article 142 could not be
exercised in that backdrop. This Court explaining the
interplay of inference of Prohibition or limtation on the
constitutional power and as to when need to its exercise the
same under Article 142 ‘arises, had pointed out in para 83
t hus:

"It is necessary to set at rest

certain ni sconcepti ons in t he

argunent s touchi ng the scope of the

powers of _this Court under Article

142(1) of the Constitution. " These

i ssues are matters of seri ous

public inportance. The proposition

that a provision in any ordinary

law irrespective  of the inportance

of the public policy on which it is

founded, operates to limt the
powers of the apex Court under
Article 142(1) is unsound and

erroneous. In both Garg as well as
Antul ay cases 'the point was one of

vi ol ation of consti tutiona
provi si ons and constitutiona
rights. The observations as to the
ef f ect of i nconsistency with

statutory provisions were really
unnecessary in those cases  as the
decisions in the ultimte analysis
turned on t he br each of
constitutional rights. W - agree
with Shri Narinman that the power of
the court under Article 142 insofar
as quashing of crimnal proceedings
are concerned is not exhausted by
Section 320 or 321 or 482 Cr.PC or
all of them put together. The power
under Article 142 is at an entirely
different level and of a different

quality. Pr ohi bi ti ons or
l[imtations or provisions contained
in ordinary | aws cannot, i pso

facto, act as prohibitions or
[imtations on the constitutiona
powers under Article 142 Such
prohibitions or limtations in the
statutes mght enbody and reflect
the schene of a particular |aw,
taking into account the nature and
status of the authority or the
court on which conferment of powers
- limted in some appropriate way
not necessarily reflect or be based
on any fundanmental considerations
of public policy. Shri Sorabjee,
| earned Attorney Ceneral, referring
to Garg case, said that limtation
on the powers wunder Article 142
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arising from "inconsistency wth

express statutory provi sions of

substantive law' nust really nmean

and be wunderstood as sone express

prohi bition cont ai ned in any

substantive statutory I aw. He

suggested that if the expression

‘prohibition” is read in place of

‘provision’ that woul d per haps

convey the appropriate idea. But we

think that such prohibition should

al so be shown to be based on sone

under | yi ng fundanmental and genera

i ssues of public policy and not

nerely incidental ~to a  particular

statutory scheme or  pattern. It

will again be wholly incorrect to

say that powers under Article 142

are subj ect to such express

stat'utory prohibitions. ~ That woul d

convey the idea that statutory

provi si ons override a

constitutional provision. Perhaps,

the proper way of ~expressing the

idea is that /in “exercising powers

under Article 142 and in assessing

the needs of "conplete justice" of

a cause or matter, the apex Court

will take note of the ~express

prohibitions in any substantive

statutory provision based on sone

fundanental principles of public

policy and regul ate the exercise of

its power and di scretion

accordingly. The proposition does

not relate to the powers of  the

Court under Article 142, but only

towhat is or is not ‘conplete

justice’ of a cause or matter and

inthe ultimte analysis of the

propriety of the exercise of the

power. No guestion of lack of

jurisdiction or of nullity can

arise."

In Delhi Judicial Service Association, “Tis Hazar
Court, Delhi vs. State of Gujarat & Ors. [(1991) 4 SCC 406]
and In Re: Vijay Chandra Mshra [(1995) 2 SCC'584], this
Court considered its paramunt power and duty to protect
linbs of administration of justice fromthose whose actions
created interference with or obstruction to the course of
justice. It was held that the failure to exercise the power
with such situations, when it is invested specifically for
the purpose, is a failure to discharge the duty. The first
case deals wth a case when the judicial officer in Cujarat
was assaulted by the police and in the latter whhen a
practising advocate assaulted a Judge of the High Court,
this Court took suo mptu action and passed appropriate
orders, in spite of absence of specific power to deal with
or despite the disciplinary power available wunder the
Advocates Act. In Delhi Devel opment Authority vs. Skipper
Construction Co.(P) Ltd. & Anr. [(1996) 4 SCC 622], a Bench
of two Judges exercised the power under Articles 129 and 142
of the Constitution and not only punished the defrauding
party but also directed restoration of the benefits
illegally derived to the persons defrauded. The inposition
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of the punishnment, it was held, does not denude the power of
Court; it could issue directions to renedy the wong done by
the contemmer including directions to refund the anpunts
wongfully derived by the contemmer to the rightful persons.

It would be seen that there is no limtation under
Article 142(1) on the exercise of the power by this Court.
The necessity to exercise the power is to do "conplete
justice in the cause or natter”. The inconsistency wth
status law made by Parlianent arises when this Court
exerci ses power under Article 142(2) for the natters
enunerated therein. I nconsi stency in express statutory
provi sions of substantive |law would nmean and be under st ood
as sonme express prohibition contained in any substantive
statutory prohibition contained in any substantive statutory
law. The power wunder ~Article 142 is constituent power
transcendental to statutory prohibition. Before exercise of
the power under Article 142(2) and we find no linmiting words
to mould the relief ~or when this Court takes appropriate
decision to net out justice or to renobve injustice. The
phrase "conplete justice" engrafted.in Article 142(1) is the
word of ~width couched with elasticity to neet nyriad
situations created by human ingenuity or cause or result of
operation of statutelaw or |aw declared under Article 32,
136 and 141 of the Constitution and cannot be cribbed or
crabbed within any limtations or phraseology. Each case
needs examination in the light of its backdrop and the
indelible effect of the decision. Inthe ultimte analysis,
it is for this Court to exercise its power to do conplete
justice or prevent injustice arising fromthe exigencies of
the cause or matter before it. ~ The question of |lack of
jurisdiction or nullity of the order of this Court does not
arise. As held earlier, the power under Article 142 is a
constituent power within the jurisdiction of this Court. So,
the question of a law being void ab initio or nullity or
voi dabl e does not ari se.

Admittedly, the Constitution has ent rusted this
salutary duty to this Court with power to renove i'njustice
of to do conplete justice in any cause or nmatter before this
Court. The Rangachari ratio was in operation for well over
three decades under which reservation.in pronotions were
given to several persons in several services, grade or cadre
of the Union of India or the respective State Governnents.
This Court, wth a viewto see that there would not be any
hiatus in the operation of that |aw and, as held earlier, to
bring about snooth transition of the operation of law of
reservation in pronotions, by a judicial creativity extended
the principle of prospective over-ruling applied in Golak
Nath case in the case of statutory |law and of the judicia
precedent in Karunakaran’s case and further elongated the
principle postponing the operation of the judgnent in
Mandal s case for five years fromthe date of the<judgnment.
This judicial creativity is not anathema to constitutiona
principle but an accepted doctrine, as an extended facet of
stare decisis. It would not be labelled as proviso to
Article 16(4) as contended for.

In S.P. Sanpat Kumar vs. Union of India & Os. [(1987)
1 SCC 124], while noticing that the Admi nistrative Tribuna
Act suffered from constitutional invalidity, instead of
declaring the Act as invalid, declared that its invalidity
woul d be renmoved by making necessary suggested amendnents
thereto so that the lawwll becone consistent wth the
Constitution. In St. Stephen College case (supra), while
hol ding that the orders issued by Delhi University were
violative of Article 30(1) of the Constitution, this Court
declared that adm ssion by the mnority institutions in the
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ratio of 50:50 between mnority students and the genera
students was constitutional which is another facet of
judicial creativity. |In Pannalal Bansilal Pitti v. State of
Andhra Pradesh [(1996) 2 SCC 498], this Court, instead of
declaring that abolition of hereditary trusteeship of the
f ounder of the templ e to manage a tenple was
unconstitutional, declared the lawreading it down that the
institutions would be nanaged by a Committee of the non-
hereditary and hereditary trustees presided over by the
hereditary trustees so as to be conducive to proper and
ef fici ent managenment of the endownent or institutions. At
the same time, this Court wupheld the power to rempve
hereditary trustees who m snanaged the endowrent or
commttee for acts of m sfeasance or nul feasance, as valid.
It is settled I egal principle of reading down the provisions
of a statute by so-interpreting themas to make the Act
consistent with the constitutional principles. Instances,
therefore, are ~many under which this Court has evol ved the
appropriate principle to sustain the legislative or
executive _—actions consistent wth t he constitutiona
phi | osophy or —principl es. ‘Mahendra ~Lal Jaini vs. The State
of Utar Pradesh & O s. [1963 Supp.(1l) SCR 912], relied on
by the petitioners. is of no assistance to the facts of this
Case. Ther ei n, t'he di stinction bet ween the post -
constitutional and pre-constitutional |aw which violated the
fundanental rights and the effect thereof under Article
13(1) and 13(2) was considered. The doctrine of eclipse was
pressed into service and explaining the circunstances in

which the voidity of = the pre-constitutional ' law and the
validity of the post-constitutional |aw was declared, this
Court held that the post-constitutional law violating the
fundanental rights was still-born and that, therefore, was

void fromits inception, while the pre-constitutional lawis
effective frominception but its voidity supervened when the
Constitution cane into force. Therefore, it would be void
only from January 26, 1950 and the previous operation of the
| aw remai ned unaffected. The ratio therein, therefore, has
no application to the facts in this case. Simlarly, the
ratio in Atam Prakash vs. State of Haryana & Ors. [(1986) 2
SCC 249] is equally inapplicable to the facts of this case.
Therein, it was declared that the justification of right of
pre-enption to different classes enunerated in Section 15 of
the Punjab Promption Act was declared ultra vires and
i nconsi stent with the nodern concept of equality. Therefore,
it was held that the |aw was not valid. Equally, theratio
in Waman Rao’'s case (supra), is equally inapplicable.
Therein, it was held that a |law violating the fundamenta
rights was void but it remained valid under the protective
unbrella of Schedule | X of the Constitution and, therefore,
though it was void, it cannot be declared to be void and
remained to be wvalid law. But a post-constitutiona
Kesavananda Bharati | aw which did not receive the protective
unbrella of Schedule I X is void fromits inception. we are
not concerned, as stated supra, with statute law in this
case. Under those circunstances, the ratio therein is
i napplicable to the facts in this case. AR Antule s case
is inapplicable to the facts in this case. Therein, though
this Court had directed wunder Article 142 trial of the
appel lant by a High Court Judge, it was held that such
direction was inconsistent wth fundanental rights of
equality under Article 21 read with Article 14 with the
trial of other simlarly circunstanced offenders by a
properly constituted Court with a right of appeal while the
order passed under Article 142 denied himof the equality of
trial process. This Court accepted that contention and held
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that the direction issued on earlier occasion was invalid in
law. In that context, the observations cane to be made in
para 50. The ratio therein is also inapplicable to the facts
inthis case. In Delhi Judicial Service Association vs.
State of @ujarat [(1991) 4 SCC 406 AT 452, para 37], it was
held that the powers under Articles 32, 136, 141 and 142 are
basic structures of the Constitution and cannot be curtail ed
by statute |law. Equally, the sane position was reiterated in
para 51 therein. The ratio also is inapplicable to the facts
inthis case as we have already held that the direction in
Mandal ' s case postponing the operation of the judgment of
reservation in promtions for a period of five years is a
part of the scheme of judicial review being an innovative
device to nmete out justice to the Dalits and Tribes giving
breathing time to the ~“executive to bring about suitable
| egi sl ati ve neasures,” if they so desired and if no action
was taken by amending the | aw,~on expiry of five years, the
judgnrent in Mandal case woul d becone operative. Thereafter
reservation in pronotion would be wunconstitutional which
invalidity was renedied. As held earlier, this being one of
the tools  of judicial craftsmanship adopted by exercising
the power under Article 142, which is available only to this
Court, the directions given are not violative of rights
under Article 14 read with Article 16(1), not ultra vires
the power nor void, nor inconpatible to or inconsistent with
the doctrine of equality enshrined under ‘Article 14 read
with Article 16(1) of the Constitution. On-the other hand,
the power was exercised by this Court under Article 142 read
with Articles 32 and the direction postponing the operation
of the decision for ~a period of five yearsis a |aw of the
l and under Article 141.

It is already seen that the rule of —reservation in
pronmotions was in vogue in the State of Uttar Pradesh right
from1973 and the pronotions came to be mde from 1981
onwards to the respondents 2 to 10. The U P. Act saves the
existing policy of reservation in-pronotions. The judgment
in Mndal case saves the pronotions already made. 1In
Sabharwal 's case also a Constitution Bench has upheld the
validity of the pronotions given.in excess of the roster;
ot herwi se also those pronoted on their own merit were held
to be validly prompted. Even excess  pronotions remnained
undi sturbed and the | aw became operative only fromthe date
of the judgnent. This Court upheld the previous pronotions,
though in excess of the roster system as constitutional and
valid. Therefore, we hold that the pronmotions of the
respondents are legal and valid and they do not become void
or unconstitutional as contended.

Both, the appeal and the wit petition are accordingly
dism ssed with no order as to costs.




