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ACT:

Mysore Mdtor Vehicle Rules, 1963, r. 216(2)-Power to fix
m ni mum seating capacity in a public service vehicle--1f
val i d.

HEADNOTE

Rule 216(2) of the WMsore Mtor Vehicle Rules, 1963,
provides for the fixation of mninumseating capacity of a
public service vehicle. Under a permt granted to him the
respondent was running a bus with a. seating capacity of
30. He wanted to replace the bus with a new one and applied
forpernmission to alter the seating capacity of the new bus
from40 to 30, but, the perm ssion was refused.ln a petition
for the issue of a witof mandanus, the Hi gh Court /struck
down the rule and directed the Regional Transport Oficer
to grant the necessary permnission. Allow ng the appeal to
this Court,

HELD : (i) The power conferred by s. 70 of the Act is wide
enough to enable the making of the inpugned rule. The
validity of the rule has to be considered not nerely from
the point of viewof the effect it has on the particular
i ndi vidual l|ike the respondent but fromthe point of view of
the generality of the motor vehicle operators as well as the
public. there is no reason for not accepting the  statenent
made on behalf of the State that passenger traffic on every
route in the State had increased considerably, t hat
generally it was found that stage carriage operators’ were
carrying passengers in excess of the seating  capacity
specified in the registration certificate and the permt to
the serious inconveni ence and di sconfort of the travelling
public, in addition to causing | oss of revenue to the State,
and that it was with a viewto' elimnate such evils that
the inpugned rule had been franed. It is true that
t he .State_ has necessary nmachinery to check such
contravention, but it cannot always succeed in doing so.
[774D; 775D 776B-D

(2) There is no difficulty in getting the permt anmended in
order to allow for the increased capacity, because, under
Rul e 131, the procedure for replacing any vehicle covered by
a pernmit by a vehicle of a different type or of a different
capacity is made sinple. [775B-C

(3) The tax on a bus with a m ninumcapacity of 40 is nore
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than the tax on a bus with a mninmmcapacity of 30; but
there is no basis for the contention that the rule is
intended to secure nore revenue indirectly; because, the
State can do it directly by increasing the rate of tax.

[ 776A- D]

(4) The High Court erred in holding that any regulation
regarding the mninmm nunber, being uncormbn has to be
specially defended. The High Court also erred in holding
that the State had not taken into account the prevailing
conditions in the country with regard to the manufacture and
availability of bus chassis. Wen a certain chassis is
capabl e of having a body constructed on it so that it can
carry a certain nunber of passengers to construct a |esser
nunber of seats is waste of valuable transportation
facility. [774E-F;, 776D F]

(5) Stage carriage operators, exclusively in cities and
towns, forma class by thenselves and the exenption in their
case has a direct relation to the objectives sought to be
achieved. / Therefore, there is no question

771
of any arbitrary or excessive invasion of the respondents
ri ghts. The rule is one of general application in the

interest of the general travelling passengers. [7.76F- QG

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION Civil Appeal No. 141 of 1972
Appeal by special |eave fromthe judgnent and. order ’'dated.
April 15, 1971 of the Mysore H gh Court at Bangalore in Wit
Petition No. 5109 of 1970.

H B. Datar, and R B. Datar, for the appellants.

M C. Setalvad and K. N. Bhatt, for the respondent.

The Judgnent of the Court was devlivered by

ALAG RISWAM, J. This is an appeal against the judgment of
the Hi gh Court of Mysore striking down Rule 216(2)  of the
Mysore Mdtor Vehicles Rules, 1963, introduced /on 7th
Cct ober, 1969, on the ground that it violates Article .19
(1) (g) of tic Constitution.

The respondent, who is a transport operator - plying buses
bet ween, Doddabal | apur and Tumkur, wanted to replace one of
his buses running on that route with a newone. Under the
permt granted to him’' which was valid up to 30-10-1975,
his bus had a seating capacity of 30. On 2-11-1970 lie
applied to, the Regional Transport O ficer, Bangal ore
Regi on, for permssion to alter the seating capacity of the
new bus, which I|ie had acquired’, from40 to 30. Thi s
application having been rejected he filed i petition
for issue of a wit of Mandamus directing the Regiona
Transport O ficer to grant the necessary perm ssion, and
that petition having been allowed the State of Mysore has.
cone on appeal to this Court by special |eave.

The contention of the operator was that the inmpugned  rule
whi ch fixed the m nimum seating capacity of buses is really
intended indirectly to, conpel the operators to pay nore
taxes, that he is already operating on a narrow nargin of
profit and if lie is conpelled to increase the nunber of
seats in his bus he would incur |osses because of the
additional tax which he will have to pay and this is an
interference with his right to carry on his, business.
According to the State the inpugned Rule was intended to
elimnate the evil of stage-carriage operators carrying
passengers in excess of the seating capacity specified in
the registration certificate and the pernit, to the serious
i nconveni ence and disconfort of the travelling public, in
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addition to causing | oss of revenue to the State. There is
no dispute that the bus in question can have a seating
capacity of 40.

The inmpugned Rule, in so far as it is relevant, reads as

fol l ows:

"216 (1) ...
772
(2) The mininmum seating capacity of a Public Service vehicle
shall be directly proportionate to the wheel base of the
vehi cl e. In all Public Service vehicles other than notor

cabs the m ni mum nunber of seats to be provided shall be as
specified in colum (2) of the Table bel ow

Provided that the operator may increase the capacity con-
sistent with the other rules relating to seating capacity
and with due regard to the type of the chassis on which the
body is fitted

TABLE

Wheel base No. of seats (Mni-

num seati ng capacity)
(1) (2)
254 t0 293 cm'. ..o 16
294 to 305 cm .. ... 20
306 to 343 cm .. ... 25
344 to 407 cM ...t 30
408 to 432 cm. ... 35
433 to 496 cm .. oL 45
497 to 534 cm .. 50
above 535 cm ..., oo 55

.1 L5

(3) Nothingin sub-rule, (2) shall apply to,-

(i) stage carriages proposed to be operated exclusively in
towns and cities; and

(ii) stage carriages registered prior to the comng into
force of the Mysore Motor Vehicles (V Anmendnent) Rules,
1969:

Provi ded that when the body of a stage carriage specified in
item (ii) is reconstructed, the seats shall be so arranged
as to face the front and maxi num nunber of seats to the

sati sfaction of the Registering Authority, shal | be
provi ded. "
773

It is agreed by both the parties that there are ~only four
manuf acturers of bus chassis in the country w th wheel bases
and nurmber of seats as given bel ow

Name Wheel Base m ni mum nunber of
in seats to be provided

i nches Crs under Rule 216 (2)
H ndusthan......... 179 455 45
" 216 549 55
Tata Mercedes ... 166 422 35
" 190 482 45
" 205 520 50
Fargo........ 165 419 35
" 185 469 45
Y. 212 539 55
Leyl and 163 414 35
Y 176 447 45
" 210 533 50
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mar ket can carry 35 passengers.

Section 70 of the Mdtor Vehicles Act enables rules to be
made regul ati ngt he construction, equi prent and

mai nt enance of notor vehicles. In addition there is
power to nake rules regarding the seating arrangements in
public service vehicles. Under section 48 (3) of the Act
there is provision for fixing the nmaxi mum nunber of
passengers that may be carried on any specified vehicle or
on any vehicle of a specified type. One of the conditions
that may be attached to a permit under clause (xx) of that
section is that the conditions of the permt shall not be
departed from save wth the approval of the Regiona
Transport Authority. Under section 60 of the Act a permt
may be cancelled or suspended if the holder of the permt
uses or causes or allows a vehicle to be used in any manner
not authorised by the pernit. Under section 123 whoever
drives a nmotor vehicle or causes or allows a notor vehicle
to be used in contravention of any conditions of a permt in
regard to the maxi mum nunber of passengers that nmay be
carried. ‘onthe vehicle is also liable to punishnent with a
fine which may extend to one thousand, rupees for the first
of fence and inprisonment that may, extend to six nonths
"or with fine which may extend to, two thousand rupees, or
with both for subsequent offences. Under Rule. 137- of the
Mysore Modtor Vehicles Rules any of the conditions of the
permt (which naturally includes

774

the condition regarding the maxi mumnunber of passengers
that m ght be carried can be varied only after follow ng the
prescribe procedure.  In view of these circunstances it is
contended on behalf of the respondents that it is not
possible for the transport operator to overload his buses
in contravention of the conditions of his permt and that
that cannot be a reason for fixing-a m nimum nunber of seats
inabus. It is also argued that while there is a specific
section whi ch enabl es the maxi mum nunber of passengers that
can be carried on a bus to be prescribed, there is /'no such
power to prescribe the m ni num nunber of passengers that can
be carried in a bus.

It rmust be made clear that all that is_.insisted upon under
the inpugned Rule is the mninmmnunber of seats to be
provided in the bus. It has been urged on behalf of the
State that the intention behind. providing buses w th bigger
bodi es with | esser nunber of seats than they can be provided
with is really intended to carry a larger number of
passengers and pay a |l esser tax. Though it is true that the
State has t he necessary machinery to check such
contravention it cannot always succeed in [ doing So.
However, we do not consider that the nere possibility of
such ,overloading can justify the making of the i npugned
rul e. It has been urged on behalf of the State “that the
demand for transport has been rising by |leaps and' bounds
every year, whereas on behal f of the respondent it has be-en
contended that the average nunber of passengers carried in
his bus on this, route is about 25. The great demand for
transport and the rush for seats in buses is too well-known
to need enphasis. It appears to us that when a certain
chassis is capable of having a body constructed on it so
that it <can carry a certain nunber of passengers, to
construct on that body a | esser nunmber of seats is a waste
of valuable transportation facility. Even on this route
there are 14 buses plying between the two points in addition
to longer distance buses, of which the stage between
Doddabal | apur and Tunmkur forms a section. So it cannot be
said that the demand here is as little as is urged on behal f
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of the respondent. There. is no reason to dishbelieve the
avernent made on behalf of the State on this point.

The difference in taxation between a bus which carries 30
passengers and a bus carrying 40 passengers is about Rs.
400/ -per quarter or Rs. 1600/- per year whereas t he
difference is Rs. 225/- per quarter between a bus carrying
30 and one carrying 35 passengers. That is because only
five standing passengers are allowed in a bus wth a
carrying capacity of 30 and 10 standing passengers are
allowed in a bus with a carrying capacity of 40 and above.
The tax payable in respect of standing passengers is Rs. 10
per quarter. The tax payabl e under the Mysore Mot or

775

Vehicl es (Taxation on Passengers and CGoods) Act, 1961 need
not detain us for |ong because under that Act the operator
is enabled to pass on the tax to the passengers.

The difficulty nmentioned on behalf of the respondent about
the need to get the permt anmended in order to allow for the
i ncreased’ capacity inmposed by Rule 137 and provision of
section. 48 (3) (xxi) regarding ‘the variation of t he
conditions of the permt need not detain us for |ong because
under the new section 59(2), as anended by Act 56 of 1969,
the holder of a may, with the perm ssion of the authority by
which the permt was granted replace any vehicle covered by
the permt by any other vehicle of the sane nature. Under
Rul e 131 the procedure for replacing any vehicle covered by
a pernmit by a vehicle of a different type or of 'a different
capacity is, also. made clearly very sinple and where it is
of the same type or capacity the variation ‘has. to be
granted within a week. W arealso of opinion that the
power conferred by section 70 of the Act is w de enough to
enabl e the maki ng of the inpugned Rul e.

The validity of the Rule at present has to be considered not
nerely from the point of view of the effect it has on a

particular individual |ike the respondent. It has to be
| ooked. at fromthe point of view of the generality of the
notor vehicles operators as well as the public. We ' have

shown above that the vehicles with the mninmm capacity
available in this country can carry 35 passengers and if, as
is alleged by the respondent, the _average nunber of
passengers. in buses over this route is only 25, the proper
thing to do in due course is to reduce the number of
vehicles plying on this route. Oherwise, it would nean
unnecessary waste of valuable transport space and facility.
Buses so released could be used el sewhere to nuch. greater
advantage to the travelling public. There are nmany areas
and many\ routes crying for transport facilities land they
woul d be better served. W are unable to place any weight
on the basis of an argument which affects one or/ two
i ndividuals, where by insisting upon this provision 'of a

m ni mum seating capacity the larger public interest-will be
served. If it causes some inconvenience to a few
individuals |I|ike the respondent they have got to face the
situation. It appears fromthe additional affidavit filed
by the petitioner (respondent herein) at he has got four
buses runni ng between Doddabal | apur and Tumkur. If it is

found that the average nunber of passengers is only 25, the
proper thing to do would be for himto cut down his buses on
this route fromfour to three. |In that case there can be no
guestion of his suffering any | osses or his being affected
in any way in the matter of his carrying on his business.
Though it is not in evidence it may be presuned that the
cost of operation of a bus whether it is provided with 30 or
40 seats

776
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may not be very nuch different and there wll be the,
additional facility available to the public, if the bus has
nore seats. Moreover, as traffic grows, as it has a
tendency to grow everywhere, the public wll be better

served. W, are ',unable to, accept the contention that the
Rul e providing for m ni mum nunmber of seats is intended to
secure nmore revenue indirectly. The State can do it
directly by increasing the rate of tax. It is really arule
intended for the benefit of the travelling public. W see
no reason not to accept the statenent made on behalf of the
State that the passenger traffic on every route in the State
has increased by |eaps and bounds, that generally it was
found that the stage carriage operators were carrying
passengers in excess of the seating capacity specified in
the Registration Certificate and the pernit to the serious
i nconveni ence and disconfort of the travelling public in
addition to causing | oss of revenue to the State, and it was
with aviewto elimnate the above evils that the inpugned
Rul e has been franed.

W are unable to agree with the Hi gh Court that as wusually
there are only regulations regarding the nmaxi num nunber of
seats, any regulation regarding the mni num nunber of seats
being very uncomon has to be specially defended. W have
shown above that the regulation is really in the interest of
the general travelling public. Nor are we able to agree
with the H gh Court that the State has not taken into
account the prevailing conditions in the country with regard

to the nmanufacture’ ‘and avail ability of bus chassis. The
m ni mum nunber of « seats insisted upon defends upon the
chassi s. In this wvery caseitself as we “have seen the
respondent really wants to provide 30 seats inthe chassis
which can provide 40 seats. It is not necessary ' to say

anyt hing regarding the [uxury buses which were considered by
the H gh Court because that matter was not argued before us.
Apparently the State has decided to make the necessary
provision in this regard. Stage carri age, operators
exclusively in cities and towns forma class by thenselves
and the exenption in their case has a direct relation to the
obj ective sought to be achieved. There is no question here
of any arbitrary or excessive invasion of the respondent’s
rights. The Rule is one of general application which can be
justified as being in, the interest of the general tra-
vel ling public.
The appeal 1is, therefore, allowed and the order  of the
Mysore High Court is set aside The respondent will pay the
appel  ants’ costs.
V.P. S

Appeal all owed. .
777




