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ACT:

HEADNOTE

JUDGVENT:
THE 2ND DAY OF MAY, 1996
Present:
Hon’ bl e M. Justice B.P.Jeevan Reddy
Hon’ bl e M. Justice K. S. Paripoornan
R F. Nariman, Sr.Adv. and K J.John, Adv. with himfor the
appel | ant
N. K. Baj pai, V.K Verma and S.D. Sharna, Advs. for the
Respondent .
JUDGMENT
The following Order of the Court was delivered:
Ms. Elpro International Ltd.
V.
Col l ector of Central Excise, Pune
JUDGMENT
PARI POORNAN. J.
Speci al | eave granted.
2. The appellants are applicants in Msc. Oders No.
04/ 95- A and 205/95-A before the Custonms, Excise and GCold
(Control) Appellate Tribunal (hereinafter referred to as
"the CEGAT'), New Delhi Special Bench 'A . This appeal by
special leave is filed against the mgjority decision of the
CEGAT dated 5.9.1995 in the said proceedings hol ding that
the application for rectification of mstake, in the facts
and circunstances, can be heard by a Bench consisting of two
Menbers, as constituted by the President for the purpose.
3. The appel | ant is engaged in the manufacture of
conponents and parts of X-Ray machi nes. A special Bench of
three Menbers of the CEGAT passed final order Nos. 7 & 8/91-
A dated Decenber 18, 1990/January 8, 1991 remanding the
matter to the Collector for exam ning whether the appellant
and another conpany (IGE) is a related Person. The appea
filed from the said order of CEGAT under Section 35L of the
Act is pending before this Court.
4. An order of rectification was passed by a Bench
conprising of three Menbers directing the rectification of
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the final order, in ROM No. E/ ROM 14/91-A in E/ 1500/88-A. A
direction was given to recall the final order. The appell ant
filed further rectification applications being ROM No.

E/ ROM 06/ 93- A and E/ ROM 42/93-A. The above two applications
cane up before a Bench of the Tribunal consisting of two
Menbers. The appellant raised the plea that the said
rectification applications could not be heard by a Bench
conprising of Iless than three Menbers since the final order
in the appeal as also the earlier rectification order were
passed by a Bench conprising of three Menbers. The Tribuna

by a majority (2:1) repelled the said plea and held that the
applications for rectification of mstake in the facts and
circunstances, can be heard by a Bench of two Menbers as
constituted by the President for the purpose. The said order
is assailed in these appeals.

5. We heard counsel. It is seen that the final order dated
8.1.1991 in the appeal s was passed by a Bench consisting of
three Menbers --Shri ~1.J. Rao, Technical Menber (since

retired), 'Ms. ~ S.V. Maruthi, Judicial Menber (since elevated
to Andhra Pradesh High court) and. Sri G A Brahma Deva,
Judi cial Menber. The Rectification ~Applications were heard
and orders passed on 2.11.1992 by a Bench consisting of M.
S.V. Maruthi, Judicial Menmber (since elevated to Andhra
Pradesh High Court), Shri G A Brahnma Deva, Judicial Menber
and Sri N K Bajpai, Technical Menber (since retired). It is
thereafter, the appellants filed the present applications
which cane up for. final hearing. |t i's combn ground that
the President, CEGAT constituted the Bench conprising of Sri
K. S. Venkat aramani, - Technical Menber and Sri. G A Brahma
Deva, Judicial Menber to hear the applications. Wen the
pl ea of inproper constitution of the Bench was taken, Sr
K. S. Venkat aramani, Technical Menber, took the viewthat the
Bench as constituted by the President is conpetent to hear
the applications. On the other hand, ~Shri Brahma ' Deva,
Judi ci al Menmber took the viewthat the applications should
be heard by a Bench consisting of three Menbers. in view of
the difference of opinion, the follow ng point was referred
for decision of a third Menber
"In the facts and circunstances,
whet her an application filed by the
applicants f or rectifying a
m st ake, can be heard by a Bench
consisting of two nmenbers as held
by the Menber (T) or it should be
heard by a Bench consisting of
three nenbers since the main appea
was heard by a Bench consisting of
three nmenbers, as proposed by
Menber (J)."
(enphasi s supplied.)
Sri GP. Agarwal, Menber (Judicial), the third Menber, to
whom the matter was referred, held as follows:
"t hat in t he facts and
ci rcunst ances of the pr esent
application filed by the appellant
for rectifying the mistake can be
heard by a Bench of two Menbers as
constituted by t he Hon' bl e
President for this purpose.”
(enphasi s suppli ed)
6. During the course of argunents, Section 35D of the
Central Excises and Salt Act and Rule 31-A of the CEGAT
(Procedure) Rules 1982 were highlighted before us. They are
as follows :
" 35-D. Procedure of Appel | ate
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Rul e

7.
Merb
stre

Tribunal:- (1) The provisions of
subsections (1), (2), (5 and (6)
of Sec. 129-C of the Customs Act,
1962 (52 of 1962), shall apply to
the Appellate Tribunal in t he
di scharge of the functions under
this Act as they apply to it in the
di scharge of its functions under
the Custons Act, 1962.

(2) Every appeal agai nst a
decision or order relating, anong
other things, to the determnation
of any question having a relation
to the rate of duty of excise or
the value of goods for purposes of
assessment, shall be heard by a
Speci al Bench constituted. by the
President for hearings such appeals
and such Bench-shal |l consist of not
| ess than three nmenber s (two

nmenbers) and shall include at |east
one judicial nmenber and one
techni cal nenber..

(3) e "

(enphasi s suppl i ed)
31A of the CEGAT (Procedure) Rules
"31A Sane Bench to hear
applications for rectification of
m st akes - An application f or
rectification of  mstake apparent
fromthe record, under ~subsection
(2) of section 129B of the Custons
Act, or sub-section (2) of section
35C of the Central Excises and salt
Act, or sub-section (2) of section
81A of the Gold (Control) ~Act,

shal | be hear d by a Bench
consi sting of the Menbers who heard
the appeal giving rise to the

application, unless the President
directs otherw se."

(enphasi s suppli ed)
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pronounced the order may cease to hold the office as a
Menber of the Tribunal -- by retirement, death or otherw se.

Though, ordinarily, the rectification application should be
heard by a Bench consisting of the Menbers who heard the
appeal giving rise to the application, the subsequent events
or the change in situation or altered circunstances, may
render it inpossible. In such a situation, it is certainly
open to the President to direct that the application may be
heard by a Bench consisting of a Menber/Menbers who did not
originally hear the appeal and passed the order. In other
words, the Menbers, who constitute the Tribunal for hearing
the rectification proceedings, may be different. To this
extent, the President can direct otherwise. Normally, it
will not enable the President to constitute entirely a new
and different Bench, even if one or nore of the Menbers who
heard the appeal and rendered the order originally, are
avail able. In any view of the matter, Rule 31-A of the CEGAT
(Procedure) Rules 1982 will not clothe the President with
jurisdiction to constitute a Bench consisting of |esser
nunber of Menbers, than the original Bench which heard the
appeal and rendered the final order. W are of the view that
the above position follows froma nmere reading of Rule 31-A
This viewis in accord with judicial decorum discipline and
airness. Any other interpretation will bring about a
situation to clothe the President of the Tribunal wth
arbitrary powers.  Such an intention cannot. be imputed in
frami ng Rule 31-A

9. The order passed under Rule 31-A will have the inpact
of altering, anending or nodifying the final order. W are
of the viewthat a final order passed by a Bench of three
Menbers cannot be nodified or altered or amended by a Bench
consisting of |esser Menbers. A Full Bench is superior to a
Division Bench and a Division Bench” to a single  Mnber
Bench. The object for constituting a Division Bench or Ful
Bench, is the fact that nulti-Menber~ tribunals create the
opportunity for mature deliberation which inproves and
enhances i ndi vi dual deci si on naking by addi ng perspectives
and excluding or at least mninmzing faulty reasoning.
Judicial propriety and fairness require, that so long as it
is possible and feasible, the same nunber of Menbers shoul d
constitute the Bench to hear the rectification proceedi ngs
as well. It is also prudent and pragmatic —and will avoid
chaos. In the above perspective, we hold that the nmgjority
deci sion of the Custons, Excise and Gold (Control) Appellate
Tri bunal appealed against, is erroneous ~in Jlaw and so
unsust ai nable. W set aside the orders so passed dated
5.9.1995. The appeals are allowed. There shall be no order
as to costs.

Before concluding, we would like to nake clear’ two
aspects. The first aspect is, whether a rectification
application wll lie to rectify an order passed on

rectification application. This aspect was not argued. W
| eave this aspect open. The second aspect is nore inportant.
W are informed that innunmerable simlar/rectification
applications are pending before the Tribunal. W shoul d nmake
it clear that no applicant can claimor insist for early
hearing or priority hearing of such an application. Taking
into account the overall pendency of such applications, the
availability of Menbers to di spose of such applications and
the feasibility and practicability to constitute appropriate
Bench, it is for the President (subject to the observations
contained in this judgnent) to constitute an appropriate
Bench for hearing of the application. Al that we want to
state is that the applicant cannot insist for an early
hearing or for giving a priority in the matter. It is for
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the President, to pass appropriate orders in his discretion
by evaluation of the volune of work, pendency of the nunber
of applicati ons, availability of Menber s and the
practicability of constitution of Benches.




