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S.B. SINHA, J:

1. Appel I ant before us with one Prabhudayal was tried for alleged
comm ssion of an offence under Section 302/34 of the |Indian Penal Code.

A First Information Report was | odged by one Dhoonsi ngh (PW11) at
Obeydul | aganj Police Station on 16.09.1986 all eging that he and Ransi ngh
(since deceased) had collected pieces of wood fromthe bank of a river near
their house, but the appell ant and Prabhudayal , however, cane there and
conmmitted theft thereof. An altercation took place. Wile the altercation
was goi ng on, Prabhudayal allegedly inflicted one axe blow on the head of
the deceased causing an injury on his person.~ Two ot her prosecution

wi t nesses, viz., Naval Singh (PW2) and Hukunthand (PW12) cane to the
scene of occurrence. They were also allegedly assaulted and consequently
sustained injuries. The deceased while being taken to the police station
breathed his last on the way.

2. Before the | earned Trial Judge, the accused rai sed a defence that the
deceased Ransi ngh and Dhoonsi ngh (PW11) acconpani ed by sone ot her

persons cane to the house of Prabhudayal and asked his wi fe Kasturi bai

who exam ned herself as DW1, to serve them chicken and on her refusal to

do so, they tried to outrage her nodesty; injuries were caused to her in the
process. A crimnal case was instituted in that behalf. The incident is said
to have taken place because of the said fact.

3. The | earned Trial Judge, however, relying on the testinonies of the
af orenmenti oned wi tnesses and opining that they are injured w tnesses, cane
to the conclusion that as the prosecution evidence was corroborated by

nedi cal evidence, the accused nmust be held to be guilty for the alleged
comm ssion of offence under Section 302 of the Indian Penal Code, and

were sentenced to undergo rigorous inprisonment for-life. An appea
preferred thereagainst by the accused has been di sm ssed by the Hi gh Court
by reason of the inpugned judgment.

4, Bef ore enbar ki ng upon the questions raised before us, we nay,
however, notice that along with the appellant and the said Prabhudayal, one
Dhan Singh was al so prosecuted. He, however, was acquitted. The said

j udgrment has not been questi oned.

5. Inits judgnent, the H gh Court opined as under

"Fromthe evidence of the three eye witnesses of
the prosecution corroborated by the nedica
evidence, it is anply proved that accused
Prabhudayal caused the death of Ransi ngh by
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causing injury by the axe on his head. This was a
serious injury. Therefore, accused Prabhudaya

must be held to have caused the death of Ransingh
intentionally. So far as appellant Jagannath is
concerned, he has been convicted by the Tria

Court with the aid of Section 34 I.P.C. It is found
fromthe testinmony of Dhoom Singh (P.W 11),
Hukunthand (P. W 12) and Naval Singh (P.W2)

that accused Jagannath caused injuries to Dhoom
Singh (P.W 11) and Naval Singh (P.W 2).

Accused Jagannath was arned with an axe. He

canme with accused Prabhudayal. He caused

injuries to Dhoom Singh (P.W11) and Nava

Singh (P.W2) in furtherance of the common
intention. Fromthese facts it is borne out that he
had al so forned commpn intention with accused
Prabhudayal to cause the death of Ransingh. The
trial court has rightly found appellant Jagannath
guilty for the offence puni shabl e under Section
302/34 1.P.C"

6. M. Balraj Dewan, |earned counsel appearing on behalf of the
appel | ant contended that having regard to the prosecution case itself and the
evi dence brought on record by the prosecution, the appellant herein cannot

be said to have shared any common intention wi th Prabhudayal for causing

the nmurder of the deceased Ransi ngh.

7. Ms. Vibha Datta Makhija, |earned counsel appearing on behalf of the
State, however, supported the inpugned judgnent.

8. A short quest|on therefore, which arises for our consideration is as to
whet her the appellant is said to have shared any conmmon intention with
Prabhudayal in causing the death of Ransi ngh

9. For the aforenentioned purpose, we may accept the statements of the
prosecution wi tnesses and in particular the evidence of Naval Singh (PW
2), Dhoonsi ngh (PW11) and Hukunthand (PW12). As per these

wi t nesses, both the brothers collected pieces of wood flowing in the river
Bar khukhar because of the fl ood, which were taken away by all the

accused. According to the said witnesses, therefore, they had conmitted
theft. They wanted to take away the same back fromtheir possession.

They had stopped the accused fromtaking the sanme away, whereupon
Prabhudayal hit Ransingh with an axe blow on his head. Appellant is said
to have hit PW11 on his back

10. Wil e the incident was goi ng on, Naval Singh (PW2) came to the
spot. PW2 was in his field which was at a distance of about one furl ong
fromthe place of occurrence. According to him the deceased was being
assaulted by all the three accused with axe and spear which were in their
hands. Prabhudayal on his intervention is said to have caused an injury on
the left tenple of Naval Singh. It may be noticed that even PW11 di d not
attribute any overt act on the part of the appellant herein so far as the
deceased Ransi ngh was concer ned.

11. Hukanchand (PW12) al so categorically stated that the pieces of
wood col | ected by the deceased and PW11 were taken away by the accused
and they had foll owed them

12. It is, therefore, evident that there had been a quarrel. There was no
pre-nmeditati on between Prabhudayal and the appellant herein. Altercations
had taken place. Injury caused upon the deceased by Prabhudayal,

therefore, in our opinion, was an individual act. Simlarly, causing of injury
upon the prosecution w tnesses by the appellant was his individual act.

Wi | e enbar ki ng upon the question as to whether any intention had been

shared by the appellant with the said Prabhudayal or not, the backdrop in
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whi ch the incident had taken place, in our opinion, should be taken into
consi derati on.

13. A common intention nmay be devel oped on the spot, but the same mnust
not only be devel oped but al so nust be shared with the other accused.

14. Concededl y, the occurrence took place all of a sudden. The act of
theft on the part of the accused persons was conplete. They had been

taking away the wood. They were followed by the deceased and PW11.

They must have been obstructed fromtaking away the wood by them as the

same were in their possession. It was at that juncture the deceased was said
to have been assaulted by Prabhudayal and Dhan Singh. In a situation of

this nature where the accused persons had acted at the spur of the nonent
having regard to the altercati ons which had preceded the incident, in our
opinion, it is difficult to lead to the conclusion that Prabhudayal and the
appel | ant had devel oped a conmon intention of causing death of the

deceased. If the statements of the prosecution witnesses PW 2, 11 and 12
are to be believed, they acted alnpst at the sane time. We may notice that
the third accused Dhan Singh has been acquitted. The State has not

preferred any appeal thereagainst. The H gh Court has al so convicted
Prabhudayal under Section 302 of the lndian Penal Code hol ding that the

sane was his individual act. -In this situation, we are of the opinion that it is
difficult to uphold the contention of Ms. Makhija that the appellant is guilty
under Section 302/34 of the Indian Penal  Code.

15. In Noor @Noordhin v. State of ‘Karnataka [2007 (8) SCALE 665],
this Court held as under:

"13. A common intention may be devel oped on

the spot. Although a person may not be held guilty
for having a common object, in a given situation

he may be held guilty for having a comon
intention, but such common intention nmust be

shared with others..."

It was al so observed

"16. We have noticed hereinbefore that all the
accused, other than the appellant, have been
acquitted by the |l earned Trial Judge. The State did
not prefer any appeal thereagainst. The
prosecution, therefore, cannot say that the
appel | ant had any common intention with any

ot her accused persons who were naned in the First
Informati on Report. The matter m ght be different
where a person is said to have formed comon
intention with other persons. The prosecution nay
succeed in obtaining a conviction against the
appel l ant for conmm ssion of an offence under
Section 34 of the Indian Penal Code if the nanmes
of the other accused persons and the roles played
by themare known. Specific overt act of the

accused is not only known but is proved. In this

case the first information report was agai nst known

persons..."

16. In Lala Ramv. State of Rajasthan [2007 (8) SCALE 621], this Court
observed

"7. Section 34 has been enacted on the principle of
joint liability in the doing of a crimnal act. The
Section is only a rule of evidence and does not
create a substantive offence. The distinctive
feature of the Section is the el enent of
participation in action. The liability of one person
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for an offence committed by another in the course
of crimnal act perpetrated by several persons
arises under Section 34 if such crinmnal act is done
in furtherance of a common intention of the

persons who join in commtting the crime. Direct
proof of comon intention is sel dom avail abl e

and, therefore, such intention can only be inferred
fromthe circunstances appearing fromthe proved
facts of the case and the proved circunstances. In
order to bring honme the charge of common

intention, the prosecution has to establish by

evi dence, whether direct or circunstantial, that
there was plan or neeting of nmnd of all the
accused persons to commt the offence for which
they are charged with the aid of Section 34, be it
pre-arranged or on the spur of nonent; but it nust
necessarily be before the commssion of the crine.
The true contents of the Section are that if two or
nore persons intentionally do an act jointly, the
position 'inlaw is just the sane as if each of them
has done it individually by hinmsel f\'005

"10. The Section does not say "the comon
intention of all", nor does it say "and intention
common to all". Under the provisions of Section 34
the essence of the liability is to be found in the
exi stence of a conmon intention ani mating the
accused leading to the doing of a crimnal act in
furtherance of such intention. As a result of the
application of principles enunciated in Section 34,
when an accused is convicted under Section 302
read with Section 34, in law it neans that the
accused is liable for the act which caused death of
the deceased in the same manner as-if it -was done
by him al one. The provision is intended to nmeet a
case in which it may be difficult to distinguish
bet ween acts of individual nenbers of a party who
act in furtherance of the comron intention of all or
to prove exactly what part was taken by each of
them As was observed in Ch. Pulla Reddy and Os.
v. State of Andhra Pradesh (AR 1993 SC 1899),
Section 34 is applicable even if no injury has been
caused by the particular accused hinsel f. For
applying Section 34 it is not necessary to show
some overt act on the part of the accused."

17. Dr. J.P. Nayak (PW5) exam ned Hukanchand and found abrasion on

his body and a contusion 2 x <" in the left side of chest and just above the
left nipple and along with a contusion 2 x =" was al so found. = One abrasion
1 <" was found in the mddle part of the chest and blood was clotted on/it.

18. Dr. V.K Srivastava (PW8) exanined Naval Singh and found | ke a
hal f nobon size wound =" x =" on his body on the left side of his head
whi ch was deep to the above of the bone. According to Dr. Srivastava, this

injury was caused by a hard and bl unt weapon.

19. Dr. Srivastava al so exam ned Dhoomsi ngh and found the foll ow ng
injuries on his person:

"(1) A incised would 3 x 1/6" x 1/6" in a carve
size on the back side of the chest.

(2) I nci sed wound on the wist of the |eft hand
1/3" x 1/3" x 1/3".

(3) Contused injury on the wist of left hand <"

X <".
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According to Dr. Srivastava, these injuries were sinple in nature

20. Injuries caused to Naval Singh and Hukanthand were al so sinple in
nature. In view of the nature of injuries caused by the appellant, he cannot
be held to be guilty of conm ssion of an offence under Section 302/34 of

the Indian Penal Code. W, therefore, are of the considered view that the
appellant is guilty of conm ssion of an of fence under Section 326 of the

I ndi an Penal Code and not under Section 302/ 34 thereof.

21. Keeping in view of the facts and circunstances of this case, we are of
the opinion that inposition of a sentence of 10 years Ri gorous

| mpri sonnent under the aforenmentioned provision shall nmeet the ends of
justice. The Appeal is allowed in part and to the extent nentioned

her ei nbef ore.




