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ACT:

Electricity Supply Act, 1948-Section 59-Electricity
Board-Formul ation ‘of price structure intended to yield
sufficient revenue-Exam nation of by Court-Electricity
Tariff-Upward revision-Wether valid.

HEADNOTE

The upward revision of Electricity Tariff made by the
appel  ant Board in 1980, 1982 and 1984 was chal l enged in the
Hi gh Court by the respondents ‘on the ground that the
Electricity Board acted outside its statutory authority by
formulating a price structure intended to yield sufficient
revenue to offset not nerely the —expenditure properly
chargeable to the revenue account_ for the year _as
contenplated by s. 59 of the Electricity Supply Act, 1948,
but al so expenditure not so properly chargeabl e and that had
s. 59 been strictly followed and had itens of expenditure
not chargeable to the revenue account for the  year been
excluded, the revised tariff would have resulted in the
generation of a surplus far beyond the contenplation of s.
59 of the Act.

The Full Bench of the High Court struck down the tariff
revisions holding that in the absence of specification by
the Governnment, a Board was not entitled to generate a
surplus at all and it had acted entirely outside its
authority in generating a surplus to be adjusted against
items of expenditure not authorised to be net from revenue
receipts. The notifications prescribing, revised tariffs
were, therefore, struck down.

In appeal to this Court on behalf of the appellant it
was contended, that the 1978 Anendrment of the Electricity
Supply Act 1948 did not effectively inprove matters as nany
State Governnents did not specify the quantum of surplus.
Parlianment had, therefore, to intervene once again and that
was in 1983 to fix the statutory m ni mum surplus, which was
made clear by the 1983 Amendment which stipulated a m ni mum
of 3 per cent surplus in the absence of specification by the
629
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State Governnent which had the liberty to specify a higher
percentage than three. It was further contended, by
submitting statenents, that in the years 1978-79 to 1981-82,
whi ch were extraordinary years, but for the boomin the sale
of energy to neighbouring States, there would have been a
serious deficit in every one of these years and that it is
clear that the Electricity Board has not been earning huge
profits and generating |arge surpluses as suggested by the
consuners, and consequently the wupward revision of the
electricity tariff was justified.

On behal f of respondent-consumers it was contended: (1)
that the Electricity Board was barred fromconducting its
operations on comercial lines so as to earn a profit; (2)
that in the absence of specifications by the State
Governnment the position would be as it was before the 1978
Amendnent, i.e. the Board was to carry on its affairs and
adjust the tariffs in such a manner as not to incur a |oss;
(3) that while interest which accrued to be revenue
expenditure, arrears of interest which accrued during the
previous years and had not ~been paid could not be so
consi dered; (4) that the 1980 Conmittee t ook into
consi deration the anticipated augnentation of the generating
capacity from the proposed new power stations whereas these
projects were not conm ssioned till 1984 and thus the cost
structure arrived at by the Commttee was vitiated: (5) that
the Committee did not take into account. the financia
position of the Board as brought out by the year 1978-79
whi ch showed that the Board had no need for enhancing the
rates; (6) that the 1980 Comm ttee having taken as the basis
the 1982 projected cost, so-asto maintain price stability
for a period of five years, it was not proper to revise the
tariff again in 1982; and (7) that it was not open to the
Board to give favoured treatnent to Low Tensi on Donmestic and
Agricul tural Consumers at the cost of  the rest | of the
CONSUNEers.

Al'lowi ng the appeals of the Electricity Board,

N

HELD: 1. The judgnents of the H gh Court are set aside
and the wvalidity of the notifications revisingthe tariffs
uphel d. The Board will reconsider the revised tariff
introduced in 1980 in regard to Low Tension Industrial and
Low Tension Commercial Consumers only, with liberty to fix
separate rates, if necessary for the years 1980 and 1981
[ 659D E]

2. A State Electricity Board created under the
Electricity Supply Act is an instrumentality of the State
subject to the same constitutional and public | aw
[imtations as are applicable to the Governnent including
the principle of law which inhibits arbitrary action by the
CGovernment. It is a public utility nopnopoly undertaking.
Service and not profit
630
should inform its actions and it nmust manage its affairs on
sound econom ¢ principles. No public service undertaki ng can
afford to ignore business principles which are as essentia
to public service undertakings as to Cormercial ventures. If
the Board borrows suns either from the Government or from
ot her sources or by the issue of debentures and bonds, the
Board must of necessity nmke provision year after year for
the paynment of interest on the |oans taken by it and for the
repaynent of the capital anounts of the loans. |If the Board
is unable to pay interest in any year for want of sufficient
revenue receipts, the Board must make provision for paynent
of such arrear of interest in succeeding years. The Board is
not expected to run on a bare year-to-year survival basis.
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[644B- G

Rohtas Industries v. Bihar State Electricity Board,
[1984] 3 SCR 59 and Bronely v. Geater London Council
[1982] 1 ALL ER 129, foll owed.

3. Section 18(a) prescribes that it is the duty of the
Board to arrange for the supply of electricity that may be
required within the State and for the transm ssion and

distribution of the same, in the nost efficient and
econom cal manner and s. 49(2) (b) requires the Board to
have regard, in fixing wuniform tariffs, the coordinated

devel opnent of the supply and distribution of electricity
within the State in the nost efficient and econom ca
manner, both wth particular reference to those areas which
are not for the tine being served or adequately supplied
with electricity. The principles of efficiency and econony
are, therefore, not foresaken but resolutely enphasised.
[ 645B- D]

4. Pure profit notive, unjustifiable even in the case
of a private trading concern, can never be the sole guiding
factor in the case of public enterprise. If profit is nmade
not for profit’s sake but for ~the purpose of fulfilling,
better and nore extensively, the obligation of the services
expected of it, it cannot be said that the public enterprise
acted beyond its authority. [648G H: 649A]

5. The total operational cost would include the
interest on the capital outlay out of the national exchequer
and that there was no justification to run a public utility
nonopol y service undertaking nerely as a conmercial venture
with a view to make profits. [649D-E]

6. A reading of  s. 59 (as anended in 1978) plainly
indicates that it is the mandate of Parliament ‘that the
Board should adjust its tariffs so that after neeting the
various expenses properly required to be net a
631
surplus is left. The original negative approach of
functioning so as not to suffer a loss is replaced by the
positive approach of requiring a'surplus to be created. The
guantum of mnimum surplus is to be specified by 'the State
Governnment. Since nmany State CGovernnents did not specify the
guantum of surplus, s. 59 was again amended-in 1983, which
stipulates a mninmumof 3 per cent surplus in the absence of
specification by the State Governnent which has the |iberty
to specify a higher percentage than three. [646E-Q

Rohtas Industries v. Bihar State Electricity Board,
[1984] 3 SCR 59 followed, Kerala State Electricity Board v.
Indian Alunminium Co., [1976] | SCR 552, Bihar State
Electricity Board v. Wrknmen, [1976] 2 SCR 42 ~and Dr.P
Nal |l a Thanmby Thera v. Union of India & Os., [1984] I SCR
709, referred to.

7. The failure of the Governnent to specify the surplus
whi ch may be generated by the Board cannot prevent ‘the Board
from generating a surplus after nmeeting the expenses
required to be net. The Board may not allow its character as
a public wutility undertaking to be changed into that of a
profit notivated private trading or nanufacturing house.
Neither the tariffs nor the resulting surplus may reach such
heights as to lead to the inevitable conclusion that the
Board has shed its public wutility character. Wen that
happens the Court nmay strike down the revision of tariffs as
plainly arbitrary. But not until then. Not, nerely because a
surplus has been generated, a surplus which can by no neans
be said to be extravagant. The Court will then refrain from
touching the tariffs. [650G H; 651A]

Madras and Southern Maharatta Railway Conpany Ltd. v.
Bezwada Municipality AR 1944 PC 71 and Madras and Sout hern
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Maharatta Railway Conpany Limted v. The Minicipal Counci
Bezwada, |LR 1941 Madras 897, foll owed.

8. "Price fixation” is neither the forte nor the
function of the Court. The occasional excursions into this
field were made at the request and by the agreement of the
parties. [651B]

Rohtas Industries v. Bihar State Electricity Board,
[1984] 3 SCR 59 and Prag Ice and QI MIls v. Union of
I ndia, [1978] 3 SCR 293. foll owed.

9. Reading s. 59 alongwith ss. 49, 67, 67A etc. it is
noti ced t hat
632
the Electricity Supply Act, 1948, requires the Electricity
Board to follow a particular method of accounting and it is
on the basis of that nethod of accounting that the Board is
required to generate a surplus. Broadly, s. 59 requires that
a surplus should be Ileft from the total revenues, in any
year of account, after neeting all expenses properly
chargeabl e to revenues. Apart from subventions which may be
received fromthe State Government, which depend entirely on
the bounty of the Governnent, the only revenue available to
the Board are the charges leviable by it from consuners.
[ 653B- D]

10. Section 59 (1) specifies ’'operating maintenance and
nmanagenent expenses’, "taxes (if any) on incone and
profits’, 'depreciation and interest payabl e on al
debenture, bonds and loans’, as in cluded in 'expenses
properly chargeable 'to revenues’'. Section 59 (2) stipulates
that in specifying the surplus, the Governnent shall have
due regard to the availability of ambunts accrued by way of
depreciation and the liability for loan anortization. It
al so stipulates that a reasonable sumto contribute towards
the cost of capital woirks and a reasonable sum by way of
return on the capital provided by the State Governnent
should be left in the surplus. This sub-section, therefore,
makes it clear that the Board isto provide for (1) |oan
anortization; (2) contributiontowards the cost of capita
works; and (3) return on the capital. Section 67 prescribes
the priority to be observed by the Board in the matter of
di scharging the liabilities enumerated therein out” of its
revenues. First the operating nmaintenance and -managenent
expenses have to be nmet, next provision has to be made for
paynment of taxes on |Incone and Profits and thereafter
various itens of expenditure are nentioned in —order  of
priority. If any ambunt is left after the discharge of the
liabilities enunerated in s. 67, the balance shall be
utilised for the other purposes specified in s. 59 in such
manner as the Board may deci de. [653E-H, 654A- B]

11. Paynent of interest 1is expressly nentioned anong
the liabilities to be discharged, as also repaynent of
principal of |oans beconmng due for paynent in “the year
Clause (vi) of sub-s. (1) of s. 67 mekes it «clear that
repaynent of principal of any |oan guaranteed by the State
Government will include | oans which becane due for paynent
in the year as well as |oans which becane due for paynent in
any previous year and had renai ned unpai d. [654B-C

12. Under the schenme of the Act principal anount
falling due in any year has to be met from the revenue
receipts of the year. No paynment towards principal could be
made or accepted, if interest of previ
633
ous years continued to be outstanding. The very provision
for repaynment of capital necessarily inplies paynent of al
interest accrued upto the date of repaynent of the capital.
If arrears of interest cannot be paid fromrevenue receipts,
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such arrears cannot be paid fromthe capital receipts. Wat
may be paid out of capital receipts and the circunstances
under which the paynent nay be made are expressly provided
ins. 67 (2) which says that if for any reasons beyond the
control of the Board the revenue receipts in any year are
not adequate to neet the operating, maintenance and
managenent expenses, taxes on incone and profits, and the
liabilities referred toin clauses (i) and (ii) of s. 67
(1), then the shortfall shall be paid out of its capita
receipts with the sanction of the State CGovernment. There is
no doubt that arrears of interest are, under the schenme of
accounting contenplated by the Act, required to be paid out
of revenue receipts of ‘the Board and are expenses properly
chargeabl e to revenues within the neaning of that expression
ins. 59 of the Act. [654D

13. The Legi sl ature has clarified the aforesaid
position by the Anending Act 16 of 1983 which cane into
force from April 1, 1985. A separate section, s. 67A has
been introduced al ongwith a consequential amendnment of s. 67
providing that interest of 1oans advanced under s. 64 or
deened to  have been advanced under s. 60, which is charged
to revenues in any year may be paid out of revenue receipts
of a year only after all other expenses referred to in s. 59
(1) are net and further providing that so much of interest
as is not paid in any year by reason of the priority
mentioned in s. 67 /A shall be deened to be a deferred
liability to be discharged in accordance with provision of
s. 67A in the subsequent year or years. These provisions
show beyond doubt that paynent of arrears of interest is an
expense properly chargeabl e to the revenues under the scheme
of the Act. [654G H, 655A- B]

14. Statenments containing details  of interest payable
in each year of accounting, the arrears of interest due and
payabl e, the total revenue recei pts and sonme other rel evant
particulars, in the present case show that the Electricity
Board has not been earning huge profits and generating |arge
surpluses as suggested by the consuners. Once it 1is
established there is hardly any revenue surplus left after
neeting the expenses required to be net by s. 59, the
conpl aint of the consuners that there was no justification
for the tariff increase because of |arge surpluses earned by
the Board, loses all force. [655G 656H 657A]

15. As regards the rates of tariff for the relevant
years, in the case of Extra High Tension and H gh Tension
I ndustrial Consuners, the

634
change effected by the 1980 revision was mninmal but on the
hi gher side in 1982. |In the case of Low Tension Industria

and Commercial Consuners, the change effected in 1980 was
very steep but tended to cone down in 1982. [657D E]

16. On the whole, it cannot possibly be said that the
rates have been so fixed by the Electricity Board as to
throw a heavy burden on any section of the consuners wthout
regard to their ability to pay without regard to the nature
of the supply and purpose for which the supply is required.
1980-81 and 1981-82 were the years when accounts of the
Electricity Board recorded a net surplus after neeting al
expenses including interest charges. It is, therefore,
desirable that the Board may reconsider the 1980 tariff for
Low Tensi on Commerci al and Low Tension Industrial Consumers.
[ 658A- B]

17. A large part of expenditure involved in the setting
up of the new projects had to be net in the several years
preceding the actual commi ssioni ng of the proj ects.
Therefore, it is not correct to say that the cost structure
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arrived at by the Tariff Commttee was in any way affected
by the non-comm ssioning of the new projects between 1980
and 1982. [658C- D

18. The rise in revenue receipts in the year 1978-79
due to the unprecedented sale of energy to neighbouring
States, a special situation which was the result of peculiar
circunst ances, which prevailed that year and continued to
prevail for a few years thereafter, cannot be taken as a
per manent phenonenon to every year. [658E-F]

19. The actual cost of producing energy in 1981-82 and
1982-83 had risen much above the projected 1982 costs and
therefore the 1982 Committee had no option but to again

consider further revision of the tariff. It is not within
the province of this Court to exanmine the price structure in
mnute detail iif it is established that the revision of

tariff is not arbitrary and is not the result of the
application of any wong principle. [658G H]

20. Section 49 (3) expressly reserves the power of the
Board, if it considers it necessary or expedient, to fix
different tariff for the supply of electricity to any person
havi ng regard ~to the geographi cal position of any area, the
nature of the supply -and purpose for which supply is
requi red and other relevant factors. [659B-C|
635

D.CM v. Rajasthan State Electricity Board, [1986] 2
SCC 431, referred to

21. Different tariffs for H gh and Low Tension
Consuners and for different classes of consuners, such as,
I ndustrial, Comrercial, Agricultural and Domestic have been
prescribed and the differention appears to be reasonabl e and
far fromarbitrary and based on intelligent and-intelligible
criteria. [659C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No, 1639 of
1985 etc.

Fromthe Judgnment and Order 15.1.1985 of the 'Kerala
H gh Court in O P. 760 of 1981

M M  Abdul Khader, G Viswa Natha lyer, MA Firoz,
C.S. Vai dyanat han, P. Chowdhary, S. R Setia and K D
Nanboodiry for the Appellant.

P. Subramanium Poti, F.S. Nariman, S.B. Saharya, V.B.
Saharya, Vijay Bahuguna, ML. Lahoty, S.P. Singh, Rakesh
Dwi vedi, Raj Kumar Singh, Mss Helen Marc, V.B. Joshi, KR
Nanbi ar, Vinoo Bhagat, B.R Kurup, K D leep Kumar, Ramesh
C. Kohli, GN Rao, A'S. Nanbiar, P Kesava Pillai, T.
Sridharan, N Sudhakaran, EEM S Anamand T.G N. Nair for the
Respondent s.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J. These appeals preferred by the
Kerala State Electricity Board raise the question of the
extent of the authority of the Board to increase the
Electricity Tariff under the Electricity Supply Act. The
upward revision of tariff nade by the Board in 1980, 1982
and 1984 was successfully challenged in the Kerala High
Court. The first two revisions were struck down by a Ful
Bench of three judges by a mmjority of two to one and,
later, all three revisions were struck down by a Full Bench
of Five judges by nmjority of four to one. The principa
ground of challenge and that which was accepted by the Hi gh
Court was that the Kerala State Electricity Board acted
outside its statutory authority by formulating a price
structure intended to yield sufficient revenue to off set




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 24

not nerely the expenditure properly chargeable to the
revenue account for the year as contenplated by s. 59 of the
Act but al so expenditure not so properly chargeable. Had s.
636

59 been strictly followed and had itenms of expenditure not
chargeable to the revenue account for the year been
excluded, the revised tariff would have resulted in the
generation of a surplus far beyond the contenplation of s.
59 of the Act. According to the High Court, in the absence
of a specification by the Governnment the Board was not
entitled to generate a surplus at all and it acted entirely
outside its authority in generating a surplus to be adjusted
against items of expenditure not authorised to be net from
the revenue receipts. The notifications prescribing revised
tariffs were therefore, struck down. The view of the High
Court, as might be seen, was based primarily on their
construction of s.59 of the Electricity Supply Act.

Inorder to understand the questions at issue, it is
necessary to set out s. 59 as it stood prior to 1978, as
anended by Act No. 23 of 1978, and finally as anmended by Act
No. 16 of 1983:

Section 59 prior Section 59 as Section 59 as further

to 1978 amended by Act amended by Act
No. 23 of 1978 No. 16 of 1983
(1) (2) (3)

General principles
for Board's
finance-

The Board shall not,
as far as practicable

and after taking
credit for any

subventions fromthe

St at e Gover nnment

under s.63, carry on
its operations under

this Act at a | oss,

and shall adjust its

charges accordingly

fromtinme to tine.
provi ded t hat

wher e necessary any

ampbunt s due for nee-

ting the operating,
mai nt enance and

637

managenment expenses
of the Board or for
the purposes of

clauses (i) and (ii)

of s.67 may, to such
extent as may be san-
ctioned by the State

CGovernment, be paid
out of capital.

General principles
for Board's
finance-

(1) The Board shal
after taking credit
for any subvention
fromthe State
gover nmentunder- s.
63, carry on its
oper ati ons under
this Act and adj ust
its tariffs so as
to ensure that the
total revenues in
any year of account
shal | after neeting
al | expenses prope-
rly chargeable to
revenues, including
operati ng mai ntena-
nance and nmanagene-
nt expences, taxes
(if any on in-

cone and profits,
depreci ati on and

i nterest payable on
debent ures, bonds
and | oans, |eave
such surplus as the
St ate Cover nnment
may, fromtime to
time, specify.

(2) In specifying
the surpl us under
sub-section (1),

General Principles
for Board' s
finance-

(1) The Board
shall after taking
credit for any
subvention from
the State CGovern-
ment under s.63
carry on i'ts oper-
ations under this
Act and adjust its
itstarrifs so as
to ensure that the
total revenues

in any year of
account shall

after nmeeting al
expences properly
chargeabl e to
revenues, i ncl udi ng
operating, nminte-
nance and

management ex-
penses. taxes (if
any) on incone-and
profits, deprecia-
tion and interest
payabl e on al
debent ures, bonds
and | oans | eave
such surplus as is
not | ess than
three per cent or
such hi gher perce-

the State CGovernnentntage, as the

shal | have due reg-

St at e Gover nment
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638

ard to the

avai libility of
amount s accrued by
way of depreciation
and the liability
for | oan anorti za-
tion and | eave-

(a) a reasonable
sumto contribute
towards the cost of
capi tal works; and
(b) where in res-
pect. of the Board

a notification has
been i ssued under
sub-section(1) of

s. 12A, a reasonabl e
sum by way  return
on the capital pro-
vided by the state
CGovernment -under sub
section(3) of that
section and the am
ount of the | oans
(i f any) converted
by the state Govern
ment into capital

may be notifica-
tion in the offi-
cial Gazette,
specify in this
behal f, of the

val ue of the fixed
assets of the
Board in service
at the beginning
of such years.

Expl anati on: - For
the purposes of
this sub-section
"Val ue of the fix-
ed assets of the
Board, i n service
at the begining

of the year" mean
the original cost
of such fixed as-
sets as reduced
by the aggregate
of the cunul ative
depreciation in
respect of such
assets cal cul at ed
i n-accordance with

under sub-section(1)the provisions of

of section 66A.

this Act and
consumer.s
contributions for
servi ce lines.

(2) I'n specifying
any hi gher

per cent age

under sub-
section(1), the
St ate Gover nnment
shall have due

regard to the
availability of
nounts accrued by
way of depreciation
and the liability
for loan anortiza
ation and | eave-
(a) a reasonable
sumto contribute
towards the cost of
capital works; and
(b) where in
respect of the
Board, a
notification

has been i ssued
under sub-sec. (1)

of s. 12A, a
reasonabl e sum
by way of return

on the capital pro-
vided by the State
CGover nrent under
sub-sec. (3) of that
section and the
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amount of the | oans
(if any) converted
by the State
Governnent into
capi tal under sub-
section(1l) of
section 66A.
We nay nention here that we are not really concerned with s.
59 as anmended by Act No. 16 of 1983 since that canme into
effect from April 1, 1985 only. W have, however, extracted
that provision also for a better understanding of s. 59 as
it stood before the 1983 anendnment. W consider that for the
pur pose of understanding and construing s. 59, as it stood
before the 1983 anmendnent, we are entitled to take into
consi deration the Parlianmentary exposition contained in the
1983 anendnent. (See we wll come back to the question of
proper construction of s:59 |ater).
639
We think that it is necessary at this stage itself to
refer to sonme of the other ~inportant provisions of the
Electricity Supply Act. Section 18 prescribes the genera
duties of the Board and, it is as follows:
"18. General” Duties of the Board-Subject to the
provi sions of this Act, the Board shall be charged
with the fol l'owi ng general duties, nanely:
(a) to arrange, in co-ordination wth t he
CGenerating Conmpany or Cenerating  Conpanies, if
any, operating in the State, for ‘the supply of
electricity that may be required within the State
and for the transm-ssion and distribution of the
sane, in the nost efficient and econom cal manner
with particular reference to those areas which are
not for the tine being supplied or adequately
supplied with electricity;
(b) to supply electricity -as soon as practicable

to a lincensee or other  person requiring such
supply if the Board is conpetent under thi's Act so
to do;

(c) to exercise such control in relation'to the
generation, distribution and utilisation of
electricity within the State as is provided for by
or under this Act;

(d) to collect data on the demand for, and the use
of, electricity and to formul ate perspective plans
in co-ordination wth the GCenerating Conpany or
Generating Conpanies, if any, operating in the
State, for the generation, transm ssion and supply
of electricity within the State;

(e) to prepare and carry out schenes’ for
transm ssion, distribution and generally for
promoting the use of electricity within the State

and
(f) to operate the generating stations under its
control in co-ordination with the Generating

Conpany or GCenerating Conpanies, if any, operating
inthe State and with the Governnment or any ot her
Board or agency having control over a power
system"”

Section 49 was not amended either in 1978 or in 1983 and it

is as follows:

640
"49. Provision for the sale of electricity by the
Board to persons other than |icensees-(1) Subject
to the provisions of this Act and of regul ation
if any, made in this behalf, the Board may supply
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electricity to any person not being a |I|icensee
upon such terns and conditions as the Board thinks
fit and may for the purposes of such supply franme
uniformtariffs.
(2) In fixing the uniformtariffs, the Board shal
have regard to all or any of the followng
factors, nanmely-
(a) the nature of the supply and the purposes for
which it is required
(b) the co-ordinated devel opment of the supply and
distribution of electricity within the State in
the nmost efficient and economical manner, wth
particul ar reference to such devel opnent in areas
not for the tinme being served or adequately served
by the licensee;
(c) the sinplification and standardization of
nmet hods and rates of .charges for such supplies;
(d) the extension and  cheapening of supplies of
electricity to sparsely devel oped areas.
(3) Nothing in the foregoing provisions of this
section shall derogate from the power of the
Board, if it considers it necessary or expedi ent
to fix different tariffs for the supply of
electricity to any person not being a |licensee,
having regard to the geographical position of any
area, the /mnature of the supply ‘and purpose for
whi ch supply is required and any - other rel evant
factors.
(4) In fixing the tariff and ternms and conditions
for the supply of electricity, the Board shall not
show undue preference to any person."
Section 63 enables the State Governnment, wi-th the approva
of the State legislature, to make subventions to the Board
for the purposes of the act. Section 64 enmpowers the State
Covernment to advance loans tothe Board and Section 65
enpowers the Board, with the
641
previ ous sanction of the State Governnment. to borrow any sum
required for the purposes of the Act by the issue of
debentures or bonds or otherw se. Section 66 enpowers the
government to guarantee the |oans proposed to be raised by
the Board Section 66A authorises the State CGovernnent to
convert any |oan obtained fromthe Governnent by the Board
capital provided by the Board.
Section 67 was anended in 1978 and again-1983. It is
useful to set out the section as it stood originally and as
amended by the two anendrments of 1978 and 1983:

Section 67 prior Section 67 as anen- Section 67 as to
1978 ded by Act No. 23 further anended
of 1978 by Act No. 16
of 1983
(1) (2) (3)
Priority of Priority of liabi- Priority of |iab-
liabilities of the Ilities of Board- ilities of the

Boar d- The revenues (1)If in any year, Board-The Board

of the Board shall
after nmeeting its
operating, mainte-
nance and nanage-
nent expenses and
after provision
has been made for
the paynent of

the revenue receipt
are not adequate to
to enable conplianc
wi th the requirnent
of s. 59, the Board
shal | ,after meeting
its operating, nai-
tenance and nmanage-

shal | distribute the
surplus, reffered to
in sub-section(1l) of
s.59 to the extent
extent available in
a particular year in
in the follow ng or-
der narnely:
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taxes on its incone
and profits be dis-
as far as they are
avail able in the
fol |l owi ng order
nanel y:

(i) interest on
bonds not guranteed
under s. 66;

(ii) interest on
stock not so guara-
nt eed;

(iii) credits to

642

depreci ation
reserve under s.
(iv) interest on
bond guar ant eed un-
der s. 66;

(v) interest on st-
ock so guarant eed;
(vi)interest on sum
paid by the State
CGover nrent under
guar ant ees under
section 66;
(vii)the wite-down
amounts paid from
capital under the
proviso to section
59;

(viia) the wite-
down of ampunts in
respect of intangi-
bl e assets to the
to which they are
actual ly appropri a-
ted in any year for
for the purpose in
t he books of the
Boar d;

(viii) contribution
to general reserve
of an anount not
exceedi ng one hal f
of one percentum
per annum of the
original cost of
fixed assets enpl -
oyed by the Board
so however that the
total standing to
the credit such
reserve shall not
exceed fifteen per-
centum of the orig-
inal cost of such
fixed assets;

(ix) interest on

| oans

643

68

nment expences and
after provision has
been made for the
paynment of taxes(if
any) on incone and
profits, distribute
the revenue receipt
as far as they are
avail able, in the
fol |l owi ng order,
nanel y:

(i) paynent of int-
erest on | oans not
guar ant eed under

S. 66;
(ii) repaynent of
principal of any

| oan rai sed (incl-
udi ng redenption of
debent ures or bonds
i ssued) under s. 65
whi ch become due for
paynment in the year
(iii) paynment of

i nterest on loans
guar.ant eed under

S. 66;

(iv)paynent of in-
terest on suns paid
by the State Govern-
ment in pursuance of
guar ant ees  under

S. 66;

(v) paynent of .in-
terest on |oans
advanced to the

(i) repaynent of
principal of any

| oan raised
(including
redenpti on of deb-
entures or bonds

i ssued) under s.65
whi chs becones due
for payment in the
year or which becane
due for payment in
any previous year
and has renmi nd un-
pai d;

(ii) repaynent of
principal of any

| oan advanced to the

Board by the State
Gover nnent under

s. 64 which becones
due for paynent in
the year or which
became due for pay-
ment in any previous
year and renai ned
(iii) payment for
pur poses specified
in sub-section (2)
of s 59 in such
manner as the Board
nmay deci de."

the Board by the State

Gover nnent under

S. 64 or deened to b
advanced under sub-
section (2) of
section 60;

(vi) repaynent of
princi pa
guar anteed by the

St at e Gover nnent
under s. 66 which be
cone due for paynent
in the year or which
cone due for paynent
in any previous year
and has renai ned
unpai d;

(vii) repaynent of
princi pa
advanced to the Boar

e

of any | oan

be-

of any | oan

d
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advanced or deened under s. 64 which be-
to be advanced to cones due for paynent

the Board under s. in the year or which be-
64 including arrear cane due for paynent
of such interest; in any previous year

(x) the balance to and has remai ned

be appropriated to wunpaid; and if any
fund be called the balance anpbunt is |eft
Devel opnment Fund thereafter, the same
to be utilised for- shall be utilised for
(a) purposes bene- the other purposes

ficial, in the opi- specified in s. 59
nion of the Board, in such manner as the
to electrical deve- Board nay deci de.

[ opment in the (2)1f for any reason
St at e; beyond the control of
(b) repaynent of the Board, the revenue

| oans advanced to recei pts in any year
the Board under s. ~are not adequate to
64 and required to neet its operating,
be repai d; mai nt enance and

Provi ded that where nmanagenent expenses,
no such loan is out taxes (if any) on in-
standi ng, one-half ~cones and profits and

of the bal ance the liabilities referred
aforesaid shall be to in clauses (i) and
credited to the (ii)of sub-section(l),
Consol i dated Fund the shortfall shall

of the State. with the previous

sanction of the State
Governnent, be paid
out of its capita
receipts.

Section 67B which was introduced by Act 16 of 1983
defers paynent of interest on loans advanced by the State
CGovernment until after all other expenses are met. It is in
the follow ng terns:

"67A Interest on | oans advanced by State CGovt. to
be paid only after other Expenses. Any interest
which is payable on |oans advanced under section
64 or deened to have been advanced under section
60 to the Board by the State Governnent and which
is charged to revenues in any year may
644

be paid only out of the balance of the revenues,
if any, of that year which is left after neeting
all the other expenses referred to.in sub-section
(1) of section 59 and so much of such interest as
is not paid in any year by reason of the
provisions of this section shall be deened to be
deferred liability and shall be discharged in
accordance with the provisions of this section in
the subsequent year or years, as the case nay be."

Now, a State Electricity Board created under the
provi si ons of the Electricity Suppl y Act is an
instrunmentality of the State subj ect to t he samne
constitutional and public law limitations as are applicable
to the government including the Principle of law which
inhibits arbitrary action by the Governnent. (see Rohtas
Industries v. Bihar State Electricity Board, [1984] 3 SCR
59). It is a public utility nonopoly undertaki ng which may
not be driven by pure profit nmotive not that profit is to be
shunned but that service and not profit should informits
actions. It is not the function of the Board to so nanage
its affairs as to earn the maxi mumprofit even as a private
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corporate body nmmy be inspired to earn huge profits with a
viewto paying large dividends to its shareholders. But it
does not followthat the Board nmay not and need not earn
profits for the purpose of performng its duties and
di scharging its obligations under the statute. It stands to
conmon sense that the Board nust nanage its affairs on sound
econom c principles. Having ventured into the field of
Conmer ce, no public service undertaking can afford to say it
will ignore business principles which are as essential to
public service undertakings as to Comrercial ventures. (see
Lord Scarman in Bronely v. Geater London Council, [1982] 1
ALL ER 129). If the Board borrows suns either from the
Government or from other sources or by the issue of
debentures and bonds, surely the Board nust of necessity
nmake provision year after year for the paynent of interest
on the 1loans taken by it —and for the repaynent of the
capital anmpbunts of the loans. If the Board is unable to pay
interest in any year for want of sufficient revenue
recei pts, 'the Board nust nake provision for paynent of such
arrear of _interest in succeeding years. The Board is not
expected to run on a bare vyear-to-year survival basis. It
nmust have its feet firmy planted on the earth. It nust be
able to pay the interest on the |oans taken by it; it nust
be able to discharge its debts; it nmust be able to give
efficient and econom c service; it must be able to continue
the due perfornmance of its services by providing for
depreciation etc; it nust provide for the expansion of its
services, for no one can pretend the country is already well
supplied with electricity. Sufficient surplus has to be
generated for this purpose. That we
645
take it is what the Board would necessarily do.it was an
ordi nary conmerci al undertaking properly and prudently
managed on sound conmercial lines. |Is~ the position any
di fferent because the Board is the public utility
undertaki ng or because of the provisions of the Electricity
Supply Act? We do not think that either the character of
Electricity Board as a Public Wility Undertaking or the
provisions of the Electricity Supply Act preclude the Board
frommanaging its affairs on sound commercial |ines though
not with a profit-thirst. It nay be noticed here that s.
18(a) prescribes it as one of the duties —of the Board to
arrange for the supply of electricity that may be required
within the State and for the transm ssion and distribution
of the same, in the nost efficient and economn cal” nanner and
s. 49(2) (b) requires the Board to have regard, in fixing
uniformtariffs, the coordinated devel opnent of the supply
and distribution of electricity within the State in the nost
efficient and econom cal nmanner, both wth  particular
reference to those areas which are not for the tine being
served or adequately supplied with electricity. The
principles of efficiency and econony are, therefore, not
forsaken but resolutely enphasised. Now if we turn to s. 59,
what do we find? Though at one tine it appears to have been
thought that it was enough if the Board did not carry oniits
operations at a loss it was realised that the statutory
admonition to the Board should be positive and not negative
and that the Board should be given an affirmative and self-
assuring direction. So s. 59 was anended in 1978. The
St at ement of bjects and Reasons says.

"3. Section 59 of the Electricity (Supply) Act is

proposed to be anmended by clause 8 of the Bill to
give a positive direction to the Electricity
Boards that after neeting all their expenses,

there should be provision for a surplus for
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contribution towards i medi ate investnment needs. A
simlar anendnment is also proposed to be nade in
regard to the Generating Conpanies by inserting a
new sub-section (3A) in section 75A by clause 18
of the Bill."
It was found that the 1978 amendment did not
effectively inprove natters as many State Governnent did not
specify the quantum of surplus. Parlianent had, therefore,
to intervene once again to fix a statutory m nimum sur pl us.
The Statenent of Objects and Reasons relating to the 1983
amendment may al so be extracted and it is as follows:
"Though section 59 of the Act, as anmended in 1978,
casts an obligation on the State Governnment has so
far specied the quantum of any surplus. At present
there is no uni-

646
formty “in the mnner of classification and
presentation of accounts of the Boards and this
renders _inter-Board conpari son of financi a
performance difficult. It is also considered
necessary to re-arrange the priorities with regard
to distribution revenues of the Boards. It s,
therefore, proposed to anend the Act-
(a) to provide that each Board shall have a
surplus which shall not be less than three per
cent, or such higher percentage as the State
CGovernment may specify, of the value of the fixed
assets of the Board in service at the beginning of
the year;
(b) to re-arrange the priorities for distribution
of revenues of the Boards;
(c) to bring the financial reporting systemof the
Boards in line with conmerci al accounting
practice; and
(d) to enpower with a viewto securing uniformty
in the manner of classification and presentation
of accounts, the Central Governnent to prescribe
the forms in which the accounts of the Board and
ot her records in relation thereto nay be
mai nt ai ned. "

A plain reading of sec. 59 (as anended in 1978) plainly
indicates that it is the mandate of Parliament that the
Board should adjust its tariffs so that after neeting the
various expenses properly required to be nmet a surplus is
left. The original negative approach of functioning so as
not to suffer a loss is replaced by the positive approach of
requiring a surplus to be created. The quantum of “surplus is
to be specified by the State Government. What' the State
Government is to specify is the mnimumsurplus. This is
nmade clear by the 1983 anendment which stipulates a mni num
of 3 per cent surplus in the absence of specification by the
State CGovernment which has the liberty to specify a higher
percentage than three. That s. 59, as it stood before 1983
contenmplated a mninumsurplus was also the view expressed
by this court in Rohtas Industries v. Bihar State
El ectricity Board (supra) where it was said,

"Under the above provisions, the Board is under a
statutory obligation to carry on its operations
and adjust its
647

tariffs in such a way to ensure that the tota

revenues earned in any year of account shall after
neeting all expenses chargeable to revenue, |eave
such surplus as the State Governnent rmay, from
time to tinme, specify. The tariff fixation has,
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therefore, to be so nmde as to raise sufficient
revenue which will not nerely avoid any net | oss

being incurred during the financial year but will
ensure a profit being earned, the rate of m nimm
profit to be earned being such as nmay be specified
by the State Government."
Shri Potti, |earned Counsel for the consunmers placed
great reliance on the observations of this Court in Kerala
State Electricity Board v. |Indian Alumnium Co., [1976] 1
SCR 552; Bihar State Electricity Board v. Wrknen, [1976] 2
SCR 42 and Dr. P. Nalla Thanby Thera v. Union of India &
Os., [1984] 1 SCR 709 to contend that the Electricity Board
was barred fromconducting its operations on comercia
lines so as to earn a profit. In the first case, the
observations relied upon were.
"Furthermore, Electricity Boards are not trading
cor por ations. They are public service
corporations. They have to function wi thout any
profit notive. Their duty is to pronote co-
ordi nated devel opnent of the generation, supply
and distribution of~ electricity in the nost
efficient and ~econonical manner wth particular
reference to such devel opment in areas not for the
time being served or adequately served by any
licensee/(section 18). The only injunction is that
as far as practicable they shall. not <carry on
their operations at a loss (section 59). They get
subventions from the State  CGovernments (Section
63). In the discharge of their functions they are
gui ded by directions on questions of policy given
by the State Governnents (Section 78A). There are
no sharehol ders and there is no .distribution of
profits."

In the second case the court observed,
"The Electricity Board is not an ordi nary
conmer ci al concern. It is a public  service
institution. It is not expected to make any
profit. It is expected to extend the supply of
electricity to unserved areas wi thout reference to
consi derations of |oss that nmight be incurred as a
result of such extension.”

648

In the third case where the court was considering the

position of the Indian Railways it was observed,
"The Indian Railways are a socialised public
utility wunder taking. There is at present a
general agreement anmong witers of repute that the
price policy of such a Public Corporation should
neither make a loss nor a profit after neeting al
capital charges and this is expressed by covering
all costs or breaking even; and secondly, the
price it charges for the services shoul d
correspond to relative costs. Keeping the history
of the grom h of the Railways and their
functioning in view, the comendable view to
accept nay be that the rates and fares should
cover the total cost of service which would be
equal to operational expenses, i nterest on
i nvestment, depreciation and paynent of public
obligations, if any. W need not, however, express
any opinion about it."

"W have said earlier that the Railways are a
public utility service run on nonopoly basis.
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Since it is a public wutility, there is no
justification to run it nerely as a commercia
venture with a view to making profits. W do not
know at any rate it does not fall for
consideration here-if a nonopoly based public
utility should ever be a comrercial venture geared
to support the general revenue of the State but
there is not an iota of hestitation in us to say
that the comon nan’s node of transport closely
connected with the free play of this fundamental
right should not be. W agree that the Union
CGovernment should be free to collect the entire
operational cost. which would include the interest
on the capital . outlay out of the nationa
exchequer. Snall marginal profits cannot be rul ed
out. The rmmssive operation wll require a margin
of adjustnment —~and, therefore, marginal profits
shoul d"be admi ssible."
We do ' not think that any of° these observations is in
conflict “with what we have said. Pure profit notive,
unjustifiable according to us even in the case of a private
tradi ng concern, can never be-the sole guiding factor in the
case of a public enterprise: If profit is made not for
649
profit’s sake but for the purpose of fulfilling, better and
nore extensively, the obligation of the services expected of
it, it cannot be said that the public enterprise acted
beyond its authority. The observations in the first case
which were referred to us nerely enphasised the fact that
the Electricity Board is not an ordinary trading Corporation
and that as a public utility undertaking its enphasis should
be on service and not profit. In the second case, for
exanple, the court said that it is not expected to nmake any
profit and proceeded to explain why it is not expected to
make a profit by saying that it is expected to extend the
supply of Electricity to unserved areas wi thout reference to
consi derations of loss. It is of interest that in the second
case, dealing wth the question whether interest cannot be
taken into account in working —out profits, the court
observed
"The facile assunption by ‘the Tribunal~ that the
interest should not be taken into account in
working out the profits is not borne out by the
provi sions of the statute."
In the third case, the court appeared to take the view that
the railway rates and fares should cover operationa
expenses, interest on investnent, depreciation and paynent
of public obligations. It was stated nore than once that the
total operational cost would include the interest on the
capital outlay out of the national exchequer. Wile the
court expressed the view that there was no justification to
run a public utility nonopoly service undertaking nmerely as
a comrercial venture with a viewto make profits, the court
did not rule out but refrained from expressing any opinion
on the question whether a public wutility nonopoly service
undert aki ng shoul d ever be geared to earn profits to support
the general revenue of the State.

One of the subm ssions which found favour with the H gh
Court and which was seriously pressed before us was that in
the absence of specification by the State Government the
position would be as it was before the 1978 anendnment, that
is, the Board was carry on its affairs and adjust the
tariffs in such a manner as not to incur a loss and no nore.
We do not agree with the subm ssion for the reasons already
nment i oned.
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W nmay also refer here to the decision of the Privy
Council in Madras and Sout hern Mahratta Railway Conpany Ltd.
v. Bezwada Municipality, AIR 1944 PC 71 which affirned the
Judgnent of the Madras High Court in Madras and Sout hern
Maharatta Rail way Com
650
pany Limted v. The Minicipal Council Bezwada, |LR 1941
Madras 897. One of the questions there rai sed was whether in
the absence of rules made by the State Governnent, the
Muni ci pal Council was entitled to determine the capita
val ue of property in the face of a provision which stated,

"Provided that such percentage or rates shall not
exceed the nmaxima, if any, fixed by the Loca
CGovernment and that the capital value of such
| ands shall be determined in such nanner as nay be
prescri bed.”
The High Court, inthat case had observed, and we agree with
what had been said,
"W cannot accept the contention of the appell ant
that, nerely because the Local Governnent has not
prescri bed the manner in -which the capital value

shoul d be deternined, the nunicipal council is
deprived of ~ the power of levying the tax under
section 81(3) .... the om ssion of the rul e-making

authority to  frane rules cannot take away the
right of the municipal council to levy tax at the
rate nentioned in the notification issued under

clause 3. If, for instance, the Local Governnent
refrained from prescribing the manner in which the
val ue of such |ands should be determned, it

cannot, we think, be said that the nunicipa
council has no power at all to levy the tax at a
percentage of the capital value nerely because the
met hod of determining the capital value ' has not
been prescribed by the Local Government. |If the
Local Covernment does not prescribe it, then the
nmuni ci pal authority 1isfree in our opinion to fix
it in any manner it chooses."
W are of the viewthat the failure of the Governnent to
specify the surplus which may be generated by the Board
cannot prevent the Board fromgenerating a surplus after
neeting the expenses required to be net.  Perhaps, the
gquantum of surplus nay not exceed what a prudent ~public
service undertaking may be expected to generate with -out
sacrificing the interests it is expected to serve and
wi t hout being obsessed by the pure profit notive of the
private enterpreneur. The Board may not allow its character
as a public utility undertaking to be changed into that of a
profit notivated private trading or nanufacturing -house.
Neither the tariffs nor the resulting surplus may reach such
651
heights as to lead to the inevitable conclusion that the
Board has shed A its public wutility character. When that
happens the Court may strike down the revision of tariffs as
plainly arbitrary. But not until then. Not, nerely because a
surplus has been generated, a surplus which can by no neans
be said to be extravagant. The court will then refrain from
touching the tariffs. After all, as has been said by this
court often enough 'price fixation' is neither the forte nor
the function of the court.

The occasional excursions that have been nmade into that
field were at the request and by the agreenent of the
parties. This was nmade clear by a Constitution Bench of
seven judges of this Court in Prag Ice and oil MIls v.
Union of India, [1978] 3 SCR 293 where it was said,
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"It is customary in price fixation cases to cite
the oft quoted decision in Premer Autonpbiles
Ltd. & Anr. etc. vs. Union of India which
concerned the fixation of price of notor cars. It
istinme that it was realized that the decision
constitutes no precedent in matters of price
fixation and was rendered for reasons peculiar to
the particular case. At page 535 of the Report
Grover, J., who spoke for the , Court, stated at
the outset of the judgnent. "Counsel for all the
parties and the |learned Attorney GCeneral are
agreed that irrespective of the technical or |ega
points that nay be involved, we should base our
judgrment on exam nation of correct and rationa
principles and should direct deviation from the
report of the Commission which was an expert t
body presided over by a forner judge of a High
Court only when it is shown that there has been a
departure from established principles or the
concl usions of the Commi ssion are shown to be
denonstrably wong or erroneous." By an agreenent
of parties the court was thus converted into a
Tri bunal for considering every mnute detai
relating to price fixation of notor cars.
Secondly, as regards the escalation clause the
Court recorded at page 543 that it was not ,,,
di sputed on behalf of the Governnent and the
Attorney General accepted the position, that a
proper method should be devised for escalation or
de-escal ation. Thirdly, it is clear from page 544
of the Report that the Learned Attorney-Cenera
al so agreed that a reasonable return nust be
allowed to the nmanufacturers on their investnment.
The deci sion thus proceeded partly on an agreenent
bet -

ween the parties and partly on concessi ons nade at
the Bar. That is the person why the judgnent in
Prem er Auto nobiles (supra) cannot be treated as
a precedent and can not afford any appreciable
assistance in the decision of price fixation
cases."

The position was again clarified in Rohtas Industries v.
Bi har State Electricity Board (supra):

"As pointed out by this Court in Prag Ice & oi
MIlls and another vs. Union of India, in the
ultimate anal ysis, the nechanics of price fixation
is necessarily to be left to the judgnent of the
executive and unless it is patent that there is
hostile discrimnati on against a class of person
the processual basis of price fixation -is to be
accepted in the generality of cases as valid."

On the question of appropriate pricing policy we my

conveniently refer, at this juncture to what the Pl anning
Conmi ssion had to say in the Seventh Five Year Plan. At page
128 of Vol. Il in para 6.31 it was said

"6.31 The Sixth Plan had enphasised the need to
give high priority to the evolution of a structure
of energy prices which reflect true costs, curb
excessive energy use and pro note conservation of
scarce fuels. Except in the case of oil, tinely
adj ustrents have not been nade in the prices of
coal and electricity to reflect the real costs.
Energy pricing has not pronmoted, to the desired
extent, inter-fuel substitution. Energy users have
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generally not adopt ed conservation neasur es
already identified. Wiile action is being taken to
L pronot e technol ogi cal | y energy-efficient
equi prent  and processes on t he one hand,
appropriate energy pricing policy would have to be
followed, on the other hand, in order to induce
economcs in the use of energy in all sectors and
encour age desired forns of i nter-fue
substitution, including renewable energy wherever
viable. The pricing of energy should not only
reflect the true costs to the econony but also
help to ensure the financial viability of the
energy industries. This is particularly relevant
in respect of coal and power industry. As we have
said in the past, it is wong to think that an
adj ustment in the prices of
653

a basic input Iike energy would aggrevate the
inflationary A situation; the costs to the econony
are not~ reduced by not reflecting themin proper
pricing. Indeed the continuance of wong pricing
policy has a far nore deleterious effect on the
health of the econony than is often realised. The
formul ati on of an integrated energy pricing

structure on~ the above |I|ines should receive the
hi ghest priority in the beginning of the Plan
period."

Turning back 'to sec. 59 and reading it along wth
sections 49, 67, 67A etc. we notice that the Electricity
Supply Act requires the Electricity Board to follow a
particul ar method of accounting and it is onthe basis of
that nethod of accounting that the Board is required to
gene- rate a surplus. Broadly, sec. 59 requires that a
surplus should be left fromthe total revenues, in any year
of account, after neeting all expenses properly chargeable
to revenues. It has to be renenbered that apart from
subventi ons which may be received fromthe State Government,
whi ch depend entirely on the bounty of the Governnent, the
only revenues available to the Board are the charges
| eviable by it fromconsuners. Bearing this in mnd, we nay
now consider what expenses are properly chargeable to
revenues under the Electricity Supply Act. For this purpose,
we may not be justified in having recourse to the principles
of corporate accounting or the rules which determ ne what is
revenue expenditure wunder the Indian |Incone-tax Act. It
appears to us that the Electricity Supply Act prescribes its
own special principles of accounting to be followed by the
Board. To begin wth s. 59(1) specifies ’'operating

mai nt enance and rmanagenent expenses’ ’'taxes (if any) on
income and profits’, 'depreciation and interest payable on
al |l debentures, bonds and I|oans’, as included i n."expenses
properly chargeable to revenues’. Section 59(2) further

stipulates that in specifying the surplus, the Governnent
shal | have due regard to the availability of anmpbunts accrued
by way of depreciation and the liability for loan
anortization. It also stipulates that a reasonable sumto
contribute towards the cost of capital works and a
reasonabl e sum by way of return on the capital provided by
the State Government should be left in the surplus. This
sub-section, therefore makes it <clear that the Board is to
provide for (1) loan anortization (2) contribution towards
the cost of capital works; (3) return on the capital. W my
now turn to s. 67 which prescribes the priority to be
observed by the Board in the matter of discharging the
l[iabilities enunerated therein out of its revenues. First
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the operating maintenance and nanagenment expenses have to be
net, next provision has to be
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made for paynment of taxes on Incone and Profits and
thereafter various itenms of expenditure are nentioned in
order of priority. If any amount is left after the discharge
of the liabilities enunmerated in s. 67 it is further
provided that the balance shall be wutilised for the other
purposes specified in s. 59 in such manner as the Board nay
deci de. Paynent of interest is expressely nentioned anong
the liabilities to be discharged, as also repayment of
principal of |oans becomng due for paynent in the year
Clause (vi) of sub-section (1) of sec. 67 nmkes it clear
that repaynment of principal of any |oan guaranteed by the
State Government will include 1oans which became due for
paynment in the year ~as well - as | oans which became due for
payment in any previous  year and had renained unpaid. The
subm ssion strenuously urged on behalf of the consuners
before the High Court and before us was that while interest
whi ch accrued during the year night be properly considered
to be revenue expenditure, arrears of interest which accrued
during the previous years and had not been paid could not be
so considered. We fail to see why that should be so. Under
the schene of the “Act principal anount falling due in any
year has to be nmet fromthe revenue receipts of the year. It
is difficult to understand how any paynment towards principa
could be nmade or | accepted. If interest of = previous years
continued to be ' out st andi ng. The very ‘provision for
repayment of capital necessarily -inplies paynent of al
interest accrued upto the date of repaynment of the capital.
If as argued on behal f of the consunmers arrears of interest
cannot be paid from revenue receipts,  howthen may such
arrears be paid? Not fromthe capital receipts. Wat nay be
paid out of capital receipts and - the circunstances ' under
which the payment may be nmade —are expressly provided in
s.67(2) which says that if for any reason beyond the contro
of the Board the revenue receipts in any year /‘are not
adequate to neet the operating, nmintenance and managenent
expenses, taxes on income and profits, and the liabilities
referred to in clauses (i) and (ii) of s. 67(1), then the
shortfall shall be paid out of its capital receipts with the
sanction of the State CGovernment. W do not therefore, have
any doubt that arrears of interest are, under the schene of
accounting contenplated by the Act, required to be paid out
of revenue receipts of the Board and are expense properly
chargeabl e to revenues wi thin the neaning of that expression
ins. 59 of the Act. The Legislature has presently clarified
the position by the amending Act 16 of 1983 which cane into
force fromApril 1, 1985. By this Act a separate section, s.
67A has been introduced along with a consequential anmendnent
of s. 67 providing that interest on | oans advanced under s.
64 or deened to have been advanced under s. 60, which is
charged to revenues in any
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year may be paid out of revenue receipts of a year only
after all other A expenses referred to in s. 59(1) are net

and further providing that so much of interest as is not
paid in any year by reason of the priority mentioned in s.
67A shall be deened to be a deferred liability to be
di scharged in accordance with provision of s. 67A in the
subsequent year or years. In our view these provisions show
beyond doubt that paynment of arrears of interest is an
expense properly chargeable to the revenues under the schene
of the Act.

W may now assess the factual situation, Shri Abdul
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Khader, |earned counsel for the Kerala State Electricity
Board has placed before us statenents containing details of
interest payable in each year of accounting, the arrears of
i nterest due and payable, the total revenue receipts and
some other relevant particulars. The statements have been
prepared, taking the figures from the published annua

accounts of the Kerala State Electricity Board. In the year
of account 1978-79, the total revenue receipts were
Rs. 8421. 75 | akhs out of which the revenue earned by sal e of
energy to neighbouring States was Rs.2926.73 |akhs. After
nmeeting operation and naintenance expenses and depreci ation
the bal ance of revenue receipts was Rs.4161..60 |akhs. The
amount of interest payable in the year of account was
Rs. 1946. 37 | akhs. The revenue surplus left after paynent of
interest in the year of account was therefore, Rs.2215.23
| akhs. The arrears of interest accrued in previous years and
not paid was Rs.4270.58 |akhs, since the revenue surplus
avai l abl'e after ~neeting the current interest was Rs.2215.23
| akhs only there was a deficit of Rs.2055.35 lakhs. In the
year of  ‘account 1979-80 the total = revenue receipts were
Rs. 9124. 90 | akhs which included revenue of Rs.3856.15 | akhs
fromsale of energy to neighbouring States. After neeting
operation and nmaintenance expenses and depreciation the
revenue surplus left was Rs.3253.94 |akhs. The interest
whi ch becane payable in the year of account was Rs.2107.85
| akhs and after nmeeting it, the revenue surplus |eft was
Rs.|146.09 | akhs. | The old arrears of -interest which could
not be net fully in the previous year was Rs.2055.35 | akhs.
Thus in the year of account vyear  1979-80, there was a
deficit of Rs.909.27 lakhs. In-the year of ‘account 1980-81
the total revenue receipts were Rs.10,686.54 | akhs and this
included a sum of Rs.4326.92 | akhs earned by sal e of energy
to neighbouring States. After nmeeting the operation and
mai nt enance expenses and depreciation the revenue | surplus
left was Rs.3615.90 |akhs and after neeting interest of
Rs. 2369. 42 | akhs which had becone payable in the  year of
account a revenue surplus of Rs.1246.48 | akhs was left. The
unpaid interest of previous years was Rs.909.27 |akhs
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and after nmeeting it we find for the first time a net
surplus of RS.337.21 lakhs. 1In the year of account 1981-82
the total revenue receipts were RS 12,144.02 |akhs which
i ncluded revenue of RS.4532.42 |akhs fromsale of energy to
nei ghbouring States. After neeting operation and nai ntenance
expenses and depreciation; there was a revenue surplus of
RS. 3183. 77 1 akhs. The total interest payable in the year of
account was RS. 3105. 15 | akhs, this left a revenue surplus of
RS. 78.62 | akhs and since there was no arrears of interest
what was payabl e the net revenue surplus was 78.62 | akhs. In
the year of account 1982-83 the total revenue receipts were
RS. 11, 228.40 | akhs which included revenue of RS, 1948.63
| akhs from sale of energy to neighbouring States. | After
nmeeting operation and naintenance expenses and depreciation
the revenue surplus left was RS.2810.60 |akhs. The interest
which was payable in the year of account was RS.3187.62
| akhs and thus left a net revenue deficit of RS. 376.76
| akhs. In the year of account 1983-84, the total revenue
receipts were RS. 10, 518.35 1lakhs including revenue of
RS. 175.76 | akhs from sal e of energy to nei ghbouring States.
The revenue surplus after nmeeting operation maintenance
expenses and depreciation was RS.2246.30 | akhs. The anount
of interest which had becone payabl e was RS. 3426.53 | akhs,
the arrears of interest was RS. 376.76 | akhs leaving a tota

deficit of RS.1556.99 |akhs. W may nention here that the
annual account for the year 1978-79 to 1983-84 have been
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certified by the Accountant General and the annual accounts
for the year 1984-85 are awaiting certification. The
accounts awaiting certification show that in the year of
account 1984- 85, the revenue receipts after nmeeting
operation and maintenance expenses and depreciation were
4692.92 | akhs, while the interest which had becone payabl e
during the year was RS. 3719 and the interest of the previous
year Rs. 1556.99 lakhs this left a deficit of RS 584.00
| akhs. The revised estimates for the year 1985-86 show a
revenue surplus of RS. 5567.00 |akhs after neeting operation
and mai nt enance expenses and depreciation. The interest
payable during the vyear was RS. 4574.80 |akhs and the
interest of previous year was RS.584 |akhs. The left a
surplus of RS.409.00 | akhs. These figures show that 1978-
79,1979-80, 1980-81 & 1981-82 were extraordi nary years when
there was a boom inthe sale of energy to neighbouring
States consequent ~on the conditions prevailing there. In
those years also it would be seen fromthe accounts that but
for the boomin the sale of energy to neighbouring States
there woul d° have been a serious deficit in every one of
those years. It is clear that the Electricity Board has not
been earni ng huge profits and generating | arge surpluses, as
suggested by the consunmers: Once we arrive at this position
that there is hardly any revenue surplus left after
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neeting the expenses required to be net by s. 59, the
conpl aint of the A consumers that there was no justification
for the tariff increase because of large surpluses earned by
the Board | oses all force.

We have examned the two reports ~of the Tariff
Conmittees of the years 1980 and 1982 and the revised
tariffs based on those reports in the light of the legal and
factual position explained by us. Before the 1980 revision
the prevailing rates were, Extra H gh Tension: 8.81 ps per
unit, High Tension |Industrial:~ 14.98 ps per wunit, Low
Tensi on Domestic: 38 ps per wunit,  Low Tension Industri al
14.15 ps per unit, Low Tension Commercial: 38 ps per unit,
Low Tension Agricultural 14.15 ps per wunit, Low Tension
Conmer ci al worked out the cost per unit at 10.9, 18.6, 57.5,
43.5, 56.5 and 53.5 ps per unit respectively-in that order
but recommended, in the sane order, 11.55, 21.4, 38,27.5, 74
and 18 ps per unit respectively. However, the actual tariff
rates as introduced in 1980 were |10.8, 18.24, 38, 24.5, 66
and 15 ps per wunit. The 1982 Tariff Conmittee recomended
rates of 24.5, 37.3, 47.5, 48, 55-70 and 34 ps per unit. The
actual tariff introduced in 1982 was 17.65, 27.24, 42.5,
24.5, 50-70 and 15 ps per unit. We notice that in the case
of Low Tension Domestic and Agricultural consumers,. the
change is mnimal. In the case of Extra H gh Tension and
Hi gh Tension |Industrial Consumers, the change effected by
the 1980 revision was minimal but on the higher-side in
1982. In the case of Low Tension Industrial and Conmercia
Consumers, the change effected in 1980 was very steep but
tended to cone down in 1982. On the whole, it cannot
possibly be said that the rates have been so fixed by the
Electricity Board as to throw a heavy burden on any section
of the consunmers without regard to their ability to pay
wi thout regard to the nature of the supply and purpose for
which the supply is required. Now do we find that the
principle of wuniformty of tariffs has in any way been |:
sacrificed. But, as we nentioned a little earlier the Low
Tension Industrial and Comercial Tariff was subjected to a
very steep rise in 1980 and brought down again in 1982
apparently in recognition of the fact that the raise had
been too steep in regard to themin 1980. In the case of Low
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Tension I ndustrial Consuners, the tariff was increased from
14.5 ps per unit to 24.5 ps per unit in 1980 and mmi ntai ned
at the rate of 24.5 ps per unit in 1982. In the case of Low
Tensi on Conmercial Consunmers, the tariff was increased from
38 ps per unit to 66 ps per unit in 1980 but brought down
again considerably in 1982 to 50.70 ps per unit. The very
circunstance that the tariff was either brought down or
mai ntai ned at the same |evel in 1982 when conpared with the
1980 tariff appears to be an indication that the increase in
1980 was
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thought by the Board itself to be rather steep. W have
al ready noticed that 1980-81 and 1981-82 were the years when
the accounts of the Electricity Board recorded a net surplus
after nmeeting all expenses ‘including interest charges. In
the circunstances, we think that it is desirable that the
Board may re-consider the 1980 tariff for Low Tension
Conmer ci all. and Low Tensi on I ndustrial Consuners.

Shri /Potti submitted that the 1980 Committee took place
consi deration the antici pated augnentati on of the generating
capacity from-the proposed new power stations of |dukki
Saharigiri and |damalyar, whereas these projects were not
conmi ssioned till 1984 and  thus the cost-structure arrived
at by the Committee was vitiated. W do not think so. From
the figures supplied to us we find that notwi thstanding the
failure to commssion the new projects, there was no
shortfall in the production of energy. A large part of
expenditure involved in the setting up of the new projects
had to be met in the several years preceding the actua
comm ssioning of the projects. Therefore, it is not correct
to say that the cost structure arrived at by the Conmttee
was in any way affected by the non-conm ssioning of the new
projects between 1980 and 1982. Another submni ssion nmade by
Shri Potti was that the Committee erred in not taking into
account the financial position of the Board as brought out
by the year 1978-79 which showed that the Board had al ready
turned the corner and that there was therefore no need for
enhancing the rates. This subnission is again wthout
substance. As we nentioned earlier, the rise in revenue
receipts in the year 1978-79 due to the unprecedented sale
of energy to neighbouring states, a special situation which
was the result of peculiar circunstances which prevailed

that year and continued to prevail for a few years
thereafter. The sale of energy to neighbouring States was
not to | be taken as a pernanent phenonenon to-every year

Yet another subnission of Shri Potti was  that the 1980
Conmittee having taken as the basis the 1982 projected cost
so as to maintain price stability for a period of five
years, it was not proper to revise the tariff again in 1982
But we find that the actual cost of producing energy in
1981-82 and 1982-83 had risen nuch above the projected 1982
cost and therefore the 1982 Committee has no option but to
again consider further revision of the tariff. W are not
delving into nmore details as we are satisfied that it is not
within our province to exam ne the price structure in mnute

detail if we are satisfied that the revision of tariff is
not arbitrary and is not the result of the application of
any wong principle. Relying upon the observation, "It would

have been manifestly unjust and discrimnatory that one
consumer shoul d benefit at

659

the cost of other consuners or general tax payers;" nade in
D.CM v. Rajasthan State Electricity Board, [1986]2 SCC 431
it was argued by Shri Potti that it was not open to the
Board to give favoured treatnent to Low Tensi on Domestic and
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Agricultural Consuners at the cost of the rest of the
consuners. W do not find any force in this subnission
Section 49 (3) expressly reserves the power of the Board,
if it considers it necessary or expedient, to fix different
tariff for the supply of electricity to any person having
regard to the geographical |,, position of any area, the
nature of the supply and purpose for which supply is
required and other relevant factor. Different tariffs for
H gh and Low Tension Consuners and for different classes of
consuners, such as, Industrial, Commercial, Agricultural and
Donesti c have been prescribed and the differention appears
to us to be reasonable and far from arbitrary and to be
based on intelligent and intelligible criteria.

In the result, we allow the appeals filed by the Keral a
State Electricity Board, set aside the judgnents of the Hi gh
Court, uphold the validity of the notifications revising the
tariffs and dismiss the wit petitions filed in the High
Court, ~subject to direction that the Keral a State
El ectricity Board will reconsider the revised tariff
introduced in 1980 in regard to Low Tension Industrial and
Low Tension Commercial Consumers only, with liberty to fix

separate rates, if necessary  for the years 1980 and 1981
This direction wll not affect the 1982 and 1984 tariff
revisions. There wi |l be no order regarding costs.

A P.J. Appeal s al | owned.
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