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ACT:

Kerala General Sal es Tax Act, Section 5-A(1)(a)
"consunmes such goods in the manufacture of other goods for
sale or ot herwi se", neaning of-Exigibility to tax of
pi neapple fruit. when processed into slices for the purpose
of being sold in seal ed cans.

HEADNOTE:

The respondent assessee, Pio Food Packers  carries on
the business of manufacturing and selling canned fruit
besi des other products. The Pineapple purchased by the
assessee is washed and then the inedible portion, the end
crown, skin and inner core are renoved, thereafter the fruit
is sliced and the slices are filled in cans, sugar i s added
as a preservative, the cans are seal ed under tenperature and
then put in boiling water for sterilisation

Inits return for the year 1973-74 under the Kerala
CGeneral Sales Tax Act, 1963 the assessee claimed that a
turnover of Rs. 3,84,138-89 representing the purchase  of
pi neapple fruit was not covered by Section 5-A(1)(b) of the
Act. It was asserted that the pineapple was converted into
pi neappl e slices, pi neapple jam pineapple squash and
pi neappl e | uice. The assessee mmintained that by the
conversion of pineapple fruit into its products no new
commodity was created and it was erroneous to say that there
was a consunption of pineapple fruit "in the nmanufacture of"
these goods. The Sales Tax Oficer did not accept the
contention and conpleted the assessment on the finding that
a manufacturing process was involved and that, therefore,
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the case fell withins. 5-A (1) (a). In revision before the
Sal es Tax Appellate Tribunal, the assessee conceded that

pi neappl e j am and pi neappl e squash woul d be covered by s. 5-
A(1)(a), and in regard to pineapple juice the Tribunal found
that s. 5-1(a) was attracted. The only question which
remai ned was whether the preparation of pineapple slices
fall within s. 5-A(1)(a). On that question two nenbers of
the Tribunal found in favour of the assessee, and the third
menber found in favour of the Revenue. The Revenue then
applied in revision to the High Court and the H gh Court,
has by its judgnent dated 24th January, 1978, maintained the
order of the Tribunal

Di sm ssing the appeal, by special |eave, the court
N

HELD : 1. Wen pineapple fruit 1is processed into
pi neapple slices for the purpose of being sold in sealed
cans, there is no  consunption of the original pineapple
fruit for  the purpose of manufacture within the neani ng of
Section 5A(1)(a) of the Kerala General Sales Tax Act, 1963
[1277 E-F]

2. Section b5-A(l)(a) of the Kerala GCeneral Sales Tax
Act envi sages the consumption of a commodity in the
manuf acture of another comodity. The goods purchased shoul d
be consuned, the consunption should be in the process of
manuf acture, and the result nust be the nmanufacture of other
goods.

1272

There are several \ criteria for _determning whether a
commodity is consumed in the manufacture of another. The
generally prevalent test is whether the article produced is
regarded in the trade, by those who deal in it, as distinct
inidentity fromthe commpdity involved in its manufacture.
Comonl y, manufacture is the end result ~of one ‘or nore
processes through which the original comobdity is nmade to
pass. The nature and extent of processing may vary from one
case to another, and indeed there may be several stages of
processing and perhaps a different kind of processing at
each stage. Wth each process suffered, the origina
conmmodity experience a change. But it is only when the
change, or a series of changes, take the comobdity to the
poi nt where commercially it can no | onger be regarded as the
original commodity but instead is recognised as a new and
distinct article that a nmanufacture can be said to take
pl ace. Were there is no essential difference inidentity
between the original commdity and the processed article it
is not possible to say that one comodity has been consuned
in the manufacture of another. Although it has undergone a
degree of processing, it nust be regarded as still retaining
its original identity. [1274 F-H, 1275 A-B]

In the present case, there is no essential difference
bet ween pi neapple fruit and the canned pi neappl e slices. The
deal er and the consunmer regard both as pineapple. The only
difference is that the sliced pineapple is a presentation of
fruit in a nore convenient form and by reason of being
canned it is capable of storage wthout spoiling. The
addi ti onal sweetness in the canned pineapple arises fromthe
sugar added as a preservative. The pineapple slices continue
to possess the same identity as the original pineapple
fruit. [1275 GH, 1276-A]

Tunghabhadra I ndustries Ltd., Kurnool v. Conmercial Tax
O ficer, Kurnool, [1960] 10 S.T.C. 827 (SC); Conmi ssioner of
Sal es Tax, U.P., Lucknow v. Harbilas Rai & Sons, [1968] 21
S T.C 17 (SO ; foll owed.

East Texas WMdtor Freight Lines v. Frozen Food Express,
100 L.ed. 917; Anheuser-Busch Brewi ng Association v. United
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States, 52 L. ed. 336-338; quoted with approval.

Anwar khan Mahboob Co. v. The State of Bonbay and Os.,
[1960] 11 STC 698, A Hajee Abdul Shukoor and Co. v. The
State of Madras, [1964] 15 STC 719; The State of Madras v.
Swast hi k Tobacco Factory, [1966] 17 STC 316 and Ganesh
Trading Co. Karnal v. State of Haryana and Anr., [1973] 32
STC 623; held inapplicable.

3. The fact that the pineapple slices have a higher
price in the market than the original fruit does not inply
that the slices constitute a different conmercial comuodity.
The higher price, is occasioned only because of the | abour
put into nmaking the fruit nore readily consumable and
because of the can enployed to containit. It is not as if
the higher price is clainmed because it a different
comercial comodity. [1277 A-B]

4. The fact that the pineapple slices appeal to a
di fferent sector of the trade and that when a customer asks
for a can of pineapple slices he has in mnd sonmething very
different from fresh pineapple fruit does not give to the
canned pineapple slices a separate identity either. The
distinction in the mnd of the consunmer arises not from any

difference in the essential -identity of the two, but is
derived from the nere formin which the fruit is desired.
[1277 B-C

1273

5. Cause (1) (a) of Section 5-A of the Kerala Cenera
Sal es Tax Act, speaks of goods consuned i n-the nmanufacture
of other goods for sale or goods consuned in the nanufacture
of other goods for purposes other than sale.[1277 C DO

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI O\~ Givil™ Appeal No.' 2398 of
1978.

Appeal by Special Leave fromthe Judgnent and Order
dated 24-1-1978 of the Kerala High Court at Ernakulamin
T.R C. No. 2 of 1976.

M M  Abdul Khader, V. J. Francis and M A Firoz for
the Appell ant.

S. T. Desai, P. A Francis and Ms. S. Gopal akri shnan
for the Respondent.

The Judgrment of the Court was delivered by

PATHAK, J. This appeal by special Ileave is directed
agai nst the judgnent of the Kerala Hi gh Court holding that
the turnover of pineapple fruit purchased for preparing
pi neapple slices for sale in sealed cans is not covered by
s.5-A(1)(a) of the Kerala CGeneral Sales Tax Act, 1963.

The respondent, Messrs. Pio Food Packers ("the
assessee"), carries on the business of nmanufacturing and
selling canned fruit besides other products. In its return
for the year 1973-74 under the Kerala General Sales Tax Act,
1963 the assessee clainmed that a turnover of Rs. 3,64,138-89
representing the purchase of pineapple fruit was not covered
by s. 5-A(1)(a) of the Act. It was asserted that the
pi neappl e was converted into pineapple slices, pineapple
jam pineapple squash and pineapple juice. Section 5-A(1)
(a) of the Act provides:

"5-A. Levy of purchase tax-

(1) Every dealer who, in the course of his
busi ness, purchases froma registered deal er
or from any other person any goods the sale
or purchase of which is liable to tax under
this Act, in circunmstances in which no tax is
payabl e under section 5, and either-
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(a) consunmes such goods in the manufacture
of other goods for sale or otherw se; or
shal |, whatever be the quantum of the

turnover relating to such purchase for a

year, pay tax

1274

on the taxable turnover relating to such

purchase for the year at the rates nentioned

in section 5."

The assessee nmintained that by the conversion of
pi neapple fruit into its products no new comopdity was
created and it was erroneous to say that there was a
consunpti on of pineapple fruit "in the manufacture of" those
goods. The Sales Tax Oficer did not accept the contention
and conpl eted the ~assessnent on the finding that a
manuf acturing process was involved and that, therefore, the
case fell within s. 5-A(1)(a). I'n revision before the Sal es
Tax Appel 'ate Tri bunal, the assessee conceded that pineapple
jam and. ‘pine-apple squash would be covered by s. 5-A(1)(a),
and in regard to pineapple juice the Tribunal found that s.
5-1(a) was attracted. The only question which renmai ned was
whet her the preparation of pineapple slices fell within s.
5-A(1)(a). On that ‘question two menbers. of the Tribuna
found in favour of the assessee, and the third menber found
in favour of the Revenue, The Revenue then applied in
revision to the High Court and the H-gh Court has, by its
judgrment dated 24th January, 1978, mmintained the order of
the Tri bunal

It appears that the pineapple purchased by the assessee
is washed and then the inedible portion, the end crown, skin
and inner core are renoved, thereafter the fruit is sliced
and the slices are filled in cans, sugar is added as a
preservative, the cans are seal ed under tenperature and then
put in boiling water for sterilisation. |Is the pineapple
fruit consuned in the manufacture of pineapple slices ?

Section 5-A(1)(a) of the Kerala General Sales Tax Act
envi sages the consunption of a commpdity in the nmanufacture
of anot her commodity. The goods purchased  should be
consuned, the consumption should be in the process of
manuf acture, and the result nust be the manufacture of other
goods. There are several criteria for determning whether a
commodity is consunmed in the manufacture of another. The
generally prevalent test is whether the article produced is
regarded in the trade, by those who deal in it, as distinct
inidentity fromthe conmmodity involved inits nmanufacture.
Commonl y, manufacture is the end result of  one or nore
processes through which the original comobdity is made to
pass. The nature and extent of processing may vary from one
case to another, and indeed there may be several stages of
processing and perhaps a different kind of processing at
each stage. Wth each process suffered, the origina
commodi ty experiences a change. But it is only when the
change, or a series of changes, take the comobdity to the
poi nt where
1275
commercially it can no l|onger be regarded as the origina
conmmodity but instead is recognised as a new and di stinct
article that a manufacture can be said to take place. Were
there is no essential difference in identity between the
original commbdity and the processed article it is not
possible to say that one commodity has been consuned in the
manuf acture of another. Although it has undergone a degree
of processing, it must be regarded as still retaining its
original identity.
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A large nunber of cases has been placed before us by
the parties, and in each of themthe sane principle has been
appl i ed: Does the processing of the original commopdity bring
into existence a cormercially different and distinct article
? Sone of the cases where it was held by this Court that a
di fferent conmrercial article had come into existence include
Anwar khan Mehboob Co. v. The State of Bonbay and Qhers
(where raw tobacco was nanufactured into bidi patti), A
Haj ee Abdul Shukoor and Co. v. The State of Midras (raw
hi des and skins <constituted a different commodity from
dressed hides and skins with different physical properties),
The State of Madras v. Swasthi k Tobacco Factory (raw tobacco
manuf actured into chew ng tobacco) and Ganesh Tradi ng Co.
Karnal v. State of Haryana and Another, (paddy dehusked into
rice). On the other side, cases where this Court has held
that although the original commpdity has undergone a degree
of processing it has not lost its original identity include
Tungabhadra |Industries Ltd., 'Kurnool v. Comercial Tax
O ficer, /Kurnool (where hydrogenated groundnut oil was
regarded ‘as- groundnut oil) ~and Conm ssioner of Sales Tax,
U P., Lucknow v. Harbilas Rai ~and  sons (where bristles
pl ucked from pigs, boiled, washed wth soap and other
chemicals and sorted out in bundles according to their size
and colour were regarded as remaining the same comrercia
commodity, pigs bristles).

In the present case, there is no-essential difference
bet ween pineapple fruit and the canned pineapple slices. The
dealer and the consunmer regard both as pineapple. The only
difference is that the sliced pineapple is a presentation of
fruit in a nore convenient form and by reason. of being
canned it is capabl e of storage without
1276
spoiling. The additional sweetness .in the canned pineapple
arises from the sugar added as a preservative. On a tota
impression, it seems to us, the pineapple slices mnust be
held to possess the sane identity as the original pineapple
fruit.

Wiile on the point, we may refer to East Texas Mot or
Frei ght Lines v. Frozen Food Express, where the U. S. Suprene
Court held that dressed and frozen chicken was not a
commercially distinct article fromthe original chicken. It
was poi nted out:

"Killing, dressed and freezing a chicken is
certainly a change in the commodity. But it i's no nore
drastic a change than the change which takes place in
mlk from pasturising, honogenizing, adding  vitamn
concentrates, standardising and bottling."

It was al so observed

S there is hardl y | ess
di fference between cotton in the field and cotton at
the gin or in the bale or between cottonseed in the
field and cottonseed at the gin, than between a chicken
inthe pen and one that is dressed. The ginned and
bal ed cotton and the cottonseed, as well as the dressed
chi cken, have gone through a processing stage But
nei ther has been "nmanufactured" in the normal sense of
the word. "

Referring to Antheuser-Busch Brewing Association V.
United States the Court said:

"Manufacture inplies a change but every change is
not manufacture and yet every change in an article is
the result of treatnment, |abour and mani pul ati on. But
sonething nore iS necessary................... There
must be transformation; a new and different article
must emerge, having a distinctive name, character or
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use. "

And further:

"At some point processing and manufacturing will
nerge. But where the commpdity retains a continuing
substantial identity through the processing stage we
cannot say that it has been "manufactured"

The coment applies fully in the case before us.
Al though a degree of processing is involved in preparing
pi neappl e slices from
1277
the original fruit, the comodity continues to possess its
original identity, notwithstanding the renoval of inedible
portions, the slicing and thereafter canning it on adding
sugar to preserve it. It is contended for the Revenue that
pi neappl e slices have a higher price in the market than the
original fruit and that inplies that the slices constitute a
different commercial comodity. The higher price, it seens
to us, ~is occasioned  only because of the [|abour put into
making the fruit nore readily consunabl e and because of the
can enployed to contain it. It is not as if the higher price
is claimed because it isa different comercial commodity.
It is said that pineapple slices appeal to a different
sector of the trade and that when a customer asks for a can
of pineapple slices he has in mnd sonething very different
fromfresh pineapple fruit. Here again, the distinction in
the mind of the consunmer arises not fromany difference in
the essential identity of the two, but is derived fromthe
mere formin which the fruit is desired.

Learned counsel. for the Revenue contends that even if
no manufacturing process is -involved, the case still falls
withins. 5-A(1) (a) of the Kerala General Sales Tax Act,
because the statutory provision speaks not ~only of goods
consunmed in the manufacture of other goods for sale but also
goods consumned otherwise. There is a fallacy \in the
subm ssion. The clause, truly read, speaks of goods consumed
in the manufacture of other goods for sale or goods consuned
in the manufacture of other goods for purposes other than
sal e.

In the result, we hold that when pineapple fruit is
processed into pineapple slices for the purpose of being
sold in sealed cans there is no consunption of the original
pi neapple fruit for the purpose of manufacture. The -case
does not fall within s. 5-A(1)(a) of the Kerala GCenera
Sal es Tax Act. The High Court is right in the view taken by
it.

The appeal fails and is disnissed with costs.

S R Appeal di sm ssed.
1278




