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Constitution of India-Art. 14-Treating unequals as equal s-
Length of service-Art. 309-Laches-Wether rule of law or
rule of practice-civil Service -Delhi Higher Judi ci a
Service Rules, 1970-Delhi Judicial Service Rules 1970
Seniority and confirnation-Substantive-Oficiating-Probation
appoi nt nent s. Interpretation of St at ut es- Whet her
Constitutionality of a rule can be saved by interpreting it
in a reasonabl e sensi ble and just manner

HEADNOTE

The petitioners originally belonged to the Punjab G vi
Service (Judicial) in the tine scale of Rs. 400-1250. They
had been put in the scale of Rs. 1300-1500.. On the other
hand, respondents 3 to 5 were judicial officers inthe UP
in the lower scale of Rs. 300-900. The next higher scal e on
bei ng appointed to the post of Addi ti onal District
Magi strate was Rs. 400-1000. Prior to 1966, the Union
Territory of Delhi for the purposes. of admnistration of
justice was included within the territorial jurisdiction of
the erstwhile Punjab H gh Court and the Presiding Oficers
of the courts at Delhi were posted by transfer from the
State of Punjab. There was no separation of executive and
judiciary.

In1970, Delhi Hi gher Judicial Service Rules, 1970 ' and
Del hi Judicial Service Rules1970 were franmed under Art.
309 of the Constitution. A selection Commttee —was
constituted in accordance with rule 7 of the Delhi Judicia
Service Rules. On the basis of the recomendation of

the Selection Commttee, appointments of officers by way of
initial recruitnent to the Del hi Judicial Service were made.
Petitioners 1 and 2 were working as Assistant Sessions
Judges at the tinme of initial constitution of the Delh
Judicial Service while none of the respondents 3 to 5 was
appointed as Assistant Sessions Judge in spite of their
| onger service in the cadre of UWP. Judicial Oficers
Servi ce. The petitioners were pronoted to the post of
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Additional District Judges in January and March, 1972.
Respondents 3 to 5 were not considered to have qualified for
bei ng promoted as Additional District Judges. Respondents 3
to 5 were promoted as Additional District Judges in June,
1972 and respondent No. 6 was pronoted in June, 1973. Thus
respondents 3 to 6 were pronmbted to the higher judicia
service later on, vyet they were nade to rank senior to
petitioners wunder rule 8 of the Del hi Hi gher Judicial Ser-
vice Rules. Rule 9 of Delhi Judicial Service Rules provides
that initial recruitnent to the service would be made from
amongst the subordinate Judges and Law G aduate Judicia
Magi strates working in the Union Territory of Delhi on de-
putation from other States as well as nenbers of Civi
Judicial Cadres of States whose nanes night be recomended
by their respective State CGovernments for appointment and
nmenbers of Del hi, H nmachal Pradesh and Andaman & N cobar
i sl ands who were l'aw graduates:. Rule 11 of Delhi Judicia
Service Rules provides that the Selection Committee should
arrange the seniority of the candidates recomended by it in
accordance with the length of service rendered by them in
the cadre to which they belonged at the tine of their
initial recruitment the service provided that the interse
seniority as already fixed in such cadre shall not be al-
tered. Rule 7 of Delhi H gher Judicial Service Rules
provides that recruitnent after the initial recruitnent
shall be nade by pronotion fromthe Delhi Judicial Service
and by direct recruitnment fromthe Bar. It further provides
that not nore than one third of the substantive posts in the
service should be held by direct recruits. Rules 8 further
provides that the interse seniority of nmenbers. of Delh
Hi gher Judicial Service pronpted to the service shall be the
sanme as in Delhi Judicial Service and that the seniority of
Direct Recruits vis-a-vis Pronotees shall be determined on
the basis of roaster follow ng the quota system

The petitioner’s contention was that they should be treated
as senior to respondents 3 to 6. The petitioners contended
that rule 9 of the Del hi Judicial Service Rules was bad as
it was not framed in accordance with Article 234 of them
554.

Constitution and also because it permitted the "initia
appointnent to the Del hi Judicial Service of persons who
wer e not in any judicial service from before. The
petitioners further contended that rule 11 of the  Delhi
Judicial Service Rules is bad as it infringes Article 14 of
the Constitution inasmuch as it equates length of judicia
service with the length of non-judicial service for the
purpose of fixing seniority and thus treats unequals as
equal s. Rul e 8 of the Del hi Hi gher Judicial Service Rules
is bad because it fixes the seniority in higher service
according to the seniority in the | ower one.

The respondent s controverted the contention of t he
petitioners. |In addition the respondent contended that the
Wit Petition was not maintainable on the ground of ' del ay.
It was al so contended that after the inmpugned seniority list
a further seniority list was published which has not been
chall enged and that, therefore, the petition ought to be
di sm ssed

HELD : (i) The relative position of the petitioners and
respondents 3 to 6 renmains the same in the new seniority
list as it was in the inpugned seniority |list. The

contention of the respondent therefore cannot succeed.
(ii)The question of laches is one of discretion. There is
no lower limt and there is no upper limt. The rule which
says that the court nay not enquire into the belated and
stale clains is not arule of law but a rule of practice
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based on sound and proper exercise of discretion and there
is no inviolable rule that when-ever there is delay the
court nust necessarily refuse to entertain the Petition

Each case must depend upon its own facts. In the present
case, nothing special has happened creating any right in
favour of the respondent or no such position has been
created the disturbance of which would unsettle the |ong
standing settled natters. The wit application, therefore,
cannot be thrown out on the ground of delay in regard to any
of the reliefs, asked for by the petitioners. [559C G & A-
Dl

(iii)lt is difficult to find any trace of invalidity in rule
9 of the Delhi Judicial Service Rules. For the purpose of
initial recruitnent to the Service officers of the Judicia

cadre all the officers although not belonging to the
judicial cadre but by and llarge performng the judicia

functions could be put together. There was no infraction of
Arts. 14 and 16. Rule 11 of Delhi Judicial Service which

provi des that the seniority should be determ ned in
accordance with the | ength of service does not put wunequals
as equal s. The rul e is nei't her arbitrary nor

discrimnatory. Once the Selection Commttee found persons
belonging to Cause (a) rule 9 suitable for appointnent to
the service it was under a duty and obligation to arrange
the list of suitable persons by placing themin proper Place
in the matter of seniority. Arranging the seniority in
accordance wth the length of service rendered in judicia
cadre to which they belonged at the time of ‘their initia
recruitnment to the service was perfectly good. Petitioners
cannot have any grievance in that regard. [t was not
possible to have a different yardstick. Taking the Ilength
of service for the purpose of fixation of “seniority was
justified, legal and valid. For the purpose of fixation of
seniority it wuld have been highly  against, and un-
reasonable to take the date of their initial recruitnment to
the service as their first appointnent. Nor was it possible
to take any other date in between the period of their
service in their parent cadre. It would have been wholly
arbitrary. There was no escape fromthe PGCsition that the
entire length of service of the two classes of officers had
got to be counted for the purpose of determination of their
seniority on their initial recruitment to the Del hi Judicia
Servi ce. It was not possible or practical to neasure the
respective nerits for the purpose of seniority with
mat henmati cal precision by Baroneter but sone fornula doing
| argest good to the | argest nunber had to be evol ved. The
only reasonabl e and workabl e formula which could be evolved
was the one engrafted in rule 11. [561F; 562C H]

Kunni at hat Thatthuni Moopil Nair v. The State of Kerala and
another, [1961] 3 S.C R 77, distinguished.

Jalan Trading Co. (Private Ltd.) v. MIIl WMzdoor Union,
[1961] 1 S.C.R 15, distinguished.

(iv)In the instant case, treating the two classes as one
for the purpose of initial recruitnent and fixation  of
seniority was reasonable as the classification was one which

included all persons who were simlarly situated wth
respect to the purpose of the law. [563G H
555

(v)The interse seniority of the nenmbers of the Delhi

Judi cial Service promoted to the higher service would be the
sanme provided the pronotion fromthe lower to the higher
service is at the sanme tine. |If a menber of Del hi Judicia
Service is superseded at the tine of recruitnent under rule
7 by his junior but gets a chance of pronotion later it is
obvious that he cannot retain his seniority in the |ower
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rank. Al candi dates on appointnent to higher service have
jot to be on. probation for a period of 2 years ordinarily
and generally they would be confirned it the end of the said
period of 2 vyears. Strictly speaking, the Question of
determ nation of interse seniority under rule 8 will crop up
at the tine of confirmation of the appointee. The question
of seniority therefore has to be determ ned when the persons
appointed either tenporarily or on officiating basis are-
given substantive appointnments ' So far as the petitioners
and three respondents. are concerned that tine is yet to
cone. Two nenbers of the Del hi Judicial Service confirmed
in the higher service at the sane time will retain their
interse seniority as in the |ower service but if they are
not confirmed at the same tinme then one who is confirmed

earlier wll be senior-to the one who is confirmed |ater-
though they m ght have been appointed on probation at the
sane tine. There are no rules prescribing the node of

determ nation of interse seniority of tenporary appointees
or permtting them to count’ their officiation in the
t erpor ary appoi ntnents for the purpose of their seniority on
their being -appointed substantively. The attack on the
constitutionality of rule 8 i's obliterated in view of the-
construction placed by this Court. |In the absence of such
an interpretation ‘rule~ 8 would be discrimnatory and
violative of Art. 14 of the Constitution. Wth the aid of
wel | established connons of interpretation. we see no
difficulty in saving the constitutionality of the rule by
interpreting it in a reasonable sensible and just manner
[ 566BC; FH

(vi) The appoi ntnment of a Government servant to a permanent
post nmmy be. substantive or on probation or on officiating
basi s. An appointnment to officiatein a permanent  post is
usual Iy nade when the incunbent substantively hol ding, that
post is on | eave or when the permanent post is vacant and no
substantive appointnment has yet been made to that post.
Such an officiating appointnment comes to an end on the
return of the incunbent substantively holding post from
| eavein the former case or on the substantive appointnent.
In the instant case due to justifiable reasons t he
appoi nt nent of respondents 3 and 4 substantively to 14th and
15th vacancies was deferred and the petitioner No. 1 was
made to officiation in a tenmporary capacity against the
substantive vacancy. Such an officiation canme to an end on
the substantive apppointnent of either of respondent No. 3
or 4. [569A-(C

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 1854 of 1973.
Petition under Article 32 of the Constitution of India.

V.M Tarkunde, Shyania Pappu, D. D. Sharnma and Ashok Kunnar
Srivastava, for the petitioners.

L.N. Sinha, Solicitor General of India and R N Sachthey
for respondents nos. 1-2.

B. P. Maheshwari for respondent no. 3.

R K Garg, S. C. Agarwal, S. C Bhatnagar, V. J. Francis and
S. K. Mehta, for respondents nos. 4-6.

The Judgrment of the Court was delivered by

UNTWALI A, J.-The four petitioners in this petition under

Article 32 of the Constitution of India are working as
Additional District &
556

"Sessions Judges in the Del hi H gher Judicial Service at
Del hi . Their ,prayers in ,his wit petition are to strike
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down Rules 9(a) and 11 of the Del hi Judicial Service Rules,
1970 as being ultra vires and violative of Articles 14 and
16 of the Constitution and to declare Rule 8 of Del hi Higher
Judi cial Service Rules, 1970 as void and wunconstitutional
Their further prayer is to quash the fixation of the
seniority of the petitioners and respondents 3 to 6 and to
place petitioners 1 to 4 above respondents 3 to 5 and
petitioners 2 to 4 above respondent 6 in the ,,gradation of
seniority in Delhi Judicial Service and Delhi H gher
Judi ci al Service

Al  the four petitioners originally belonged to the Punjab
Cvil service (Judicial). Shri Jogi nder Nath, petitioner

no. 1 joined ,he said service on 2.7.1956, Shri D. C
Aggarwal , petitioner no. 2 on 2.7.1957, Shri S. R Coel
petitioner no. 3 on 8.7.1957 and Shri P. L. Singla,
petitioner no. 4 on 10.10.1958. Prior to 1966, t he
Union . Territory of Del hi for the purposes of administration
of Justice was included within the territorial Jurisdiction
of the erstwhile Punjab H gh ,Court and Presiding Oficers
of the 'Courts at Del hi were posted by transfer from the
State of Punjab. There was no separati on of Executive and

Judi ci ary. The Magi strates were selected on ad hoc basis
from the States of U-P. and Punjab and were posted to work
as such ::at Delhi. Later on creation of the States of

Punj ab and Haryana 'the officers of Punjab and Haryana Civi
Service (Judicial) cadre used to be posted in Del hi against
all judicial posts. A separate H gh Court for Delhi was
constituted on the 31st Cctober, 1966. The arrangement in
regard to Judicial officers inthe lower Courts however
continued as before.  In 1969 under the Union Territories
(separation of Judicial and Executive functions) ‘Act, the
magi stracy in Delhi was split up into two parts with effect
from 2.10.1969. Sone nmgistrates ,.of the State G vi
Service, Executive Branch, were transferred to work ' under
the superintendence and control-of the H gh Court of ' Delhi
while others were assigned Executive duties and remained
under the ,control of the Del hi Administration as/  before.
In pursuance of the ’'Schene of separation af or esai d,
respondents 3 to 5 who were working as Judicial Mgistrates
from before were appointed as Chief —or Additional Chief
Judicial Magistrates under the aforesaid Union Territories
Act of 1969. They were fornerly Oficers of the UP
Judicial 'Oficers Service. Respondent no. 6 was a_nenber
of the Haryana Civil Service (Judicial). Respondents 3 to 5
were performing the functions of Revenue Oficers and
Judicial Mgistrates in U P. and .thereafter in Del hi.

The petitioners case is that on 27-8-1970 the Lt., Governor
of Delhi, respondent no. 2 as Administrator of the Union
Territory franed Del hi Hi gher Judicial Service Rules, /1970
and Del hi Judicial Service Rules, 1970 under Article 309 of
the Constitution read with certain notifications- of the
Government of India, Mnistry of Hone Affairs. A Selection
Conmittee was constituted in accordance with Rule 7 of the
Del hi Judi cal Service Rules. On the basis of the
recomendati ons of the Selection Commttee, respondent no. 2
nmade ' appoi ntnent of officers by way of initial recruitnent
to the Del hi

557

Judi cial Service under Rule 8. 61 officers were selected. It
may however, be stated here that as per the statenent in the
counter-affidavit filed on behalf of respondent no. 2 only
49 officers joined. The petitioners 1 to 4 were placed in
the seniority list of the Delhi Judicial Service at seria
nos. 6, 9, 12 and 13 respectively while the respective
serial nos. assigned to respondents 3 to 6 were 1, 2, 4 and
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7. It would thus be seen that respondent no. 6 was junior to
petitioner no. 1 but senior to petitioners 2 to 4 and
respondents 3 to 5 were shown us senior to all the
petitioners.

The petitioners claimthat they were formerly permanent
menbers of the Punjab Cvil Service Judicial Branch in the
time scale of Rs. 4001250. They had been put in the
sel ection grade also in the scale of Rs. 1300-1500. On the
ot her hand, respondents 3 to 5 were euphenistically called
Judicial Oficers in UP.-the State of their parent service.
They were in a | ower scale of Rs. 300-900. The next higher
scal e on being appointed to the post of Additional District
Magi strates was Rs. 400- 1000/ -.

The petitioners’ grievance is that Rule 11 of the Delh
Judicial Service Rules permitting the fixation of the
seniority of the selected officers under Rule 9(a) on the
basis of Jlength of service was bad. It was fixed by a
notification dated 2.8.1971 and was subject to revision on
good cause shown. Respondents 3 to 5 had joined service in
the vyear 1947 as Judicial O ficers which was not a cadre
servi ce. It was only on 1.4.1955 that a regular cadre of
Judicial officers was created in U P. but it was different
and distinct fromthe U P. - Cvil Service Judicial Branch
Petitioners 1 and 2 were working as ' Assistant Sessions
Judges at the tinme of initial constitution of the Delh
Judicial Service while none of the respondents 3 to 5 was
appointed as Assistant Sessions Judge, in spite of their
| onger service in ‘the cadre of ~U'P. Judicial Oficers
Servi ce.

The petitioners case further runs thus : Petitioner no. 1
was pronoted to the post of Additional District Judge wth
effect from24.1.1972and the petitioners 2 to 4 were so
promoted with effect from 25.3.1972. Respondents 3 to 5 were
not considered to have qualified thenmselves for ' being
pronoted as Addl. District Judges. One, of the reasons for
not pronoting themto the higher judicial service was that
they had not received requisitetraining in | the Civil Law
Accordingly they were by-passed and in the neantine they
were given powers of the Subordinate Judges to enable them
to get requisite training in Cvil Law. Respondent” no. 6
was posted as Sub-Judge, First Cass and demoted  from the
post of a Senior Sub-Judge on account of inefficiency. He
was not enjoying the selection grade of Haryana G vi
Service (Judicial Branch) at the tinme of his appointnent to
Del hi Judicial Service while the petitioners were in~ such
grade in their parent service. Respondents 3 to 5 were
| ater pronoted as Additional District Judges on 2.6.1972 and

respondent no. 6 was promoted in June, 1973. Thus all of
them were pronoted to the higher Judicial Service after’ the
Petitioners. Yet they were nade to ranks senior to

petitioners 1 to 4 under Rule 8 of the Del hi H gher-Judicia
Service Rules. Respondent no. 6 in spite of his appointmnment
558

as an Additional District Judge later than petitioners 2 to
4 was allowed to rank senior to themon the basis of Rule 8
af or esai d.

M. Tarkunde, |earned counsel for the petitioners submtted
support of the Wit Petition the. follow ng points :

1. Rul e 9(a) of the Del hi Judicial Service
Rules was bad as it was not framed in
accor dance with Article 234 of t he

Constitution and because it permitted the
initial appointnent to the Delhi Judicia
Service of persons who were not in any
Judicial service frombefore. In any event
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respondents 3 to 5 could not be _appointed to
the Del hi Judicial Service under Rule 9(a).
2. Rule 1 1 of the Delhi Judicial Service
Rules is bad as it infringes Article 14 of the
Constitution in as nuch as it equates |ength
of Judicial service with the length of non-
judicial service for the purpose of fixation
of seniority and thus it makes wunequals as
equal s.
3. Rule 8 of the Delhi H gher Judicia
Service Rules 1is bad because it fixes the
seniority .in higher service according to the
seniority in the | ower one.
A counter-affidavit has been filed on behalf of respondent
no. 2 and | earned Solicitor General appeared to oppose the
rule on his behalf. various counter-affidavits were filed on
behal f of respondents 3to 6 and M. Garg who appeared on
their behalf informed us that respondent no. 3 has since
retired and the petitioners could not be ,/granted any
relief against him He, however, raised a prelinmnary
objection to the maintainability of the Wit petition on the
ground of delay. He subnmitted that the seniority fixed on
2.8.1971 by list Annexure E/1 to one of the rejoinders could
not be challenged by filing a wit application in Septenber,
1973. He further pointed out that the said seniority |Iist
has been revised and substituted by a new list dated
2.6.1973, a copy of which is Annexure R-4/1. The peti-
ti oners have not chall enged the correctness of ‘that list in
whi ch had merged the first list dated 2.8.1971
In our opinion on the facts and in the circunstance of this
case the prelimnary objection raised on behalf of the
respondents cannot succeed. The first 1list fixing the
seniority of the Judicial officers initially recruited to
the Del hi Judicial Service was issued on 2.8.1971 This was
subj ect to revision on good cause bei ng shown. Petitioners
al so, as we shall show hereinafter in this Judgnent on one
ground or the other, wanted their ‘position to be revised in
the seniority |list. They, however, did not succeed. A
revised seniority list was issued on 2,6,1973. The filing of
the wit petition was not designedly delayed thereafter.

"Since the petitioners’ positionin the seniority |list
vVis-a-vis respondents 3 to 6 had not been disturbed in - the
new |list dated 2.6.1973 it was sufficient for t he

petitioners to challenge the list dated 2.8.1971. W shal
point out in this judgnment that except the pronotion to the
posts of Additional District Judges, the seniority in
relation to which

559

also is under challenge in this wit application, nothing
special had happened creating any right in favour ~of the
respondents or no such position had been created the
di sturbance of which would unsettle the long standing
settled matters. The wit application, therefore, cannot be
throwmn out on the ground of delay in regard to any of the
reliefs asked for by the petitioners.

It has been pointed out by Hidayatullah, C J. in the case of
Til okchand Modtichand & Os. v. H B. Muinshi & Anr.(1) at
page 831 "The action of courts cannot harminnocent parties
if their rights emerge by reason of delay on the part of the
person noving the Court."” The | earned Chief Justice had said

at page 832. "Therefore, the question is one of discretion
for this Court to followfromcase to case. There is no
lower limt and there is no upper limt. A case nmay be

brought within Limtation Act by reason of some Article but
this Court need not necessarily give the total tine to the
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l[itigant to nove this Court under Art. 32. Sinilarly in a
suitable case this Court nay entertain such a petition even

after a lapse of tine. It will all depend on what the
breach of the Fundanental Right and the remedy clained are
and how the delay arose. |In the case of Rabindra Nath Bose

& Os. v. Union of India & OS.(2) Sikri J, as he then was,
delivering the judgnent on behalf of the Court has said at
page 712 : "The highest Court in this |and has been given
Oiginal Jurisdiction to entertain petitions under Art. 32
of the Constitution. It could not have been the intention
that this Court would go into stale demands after a | apse of
years." But under what circunstances a petition under Art.
32 of the Constitution should be thrown out on the ground of
del ay, has been pointed out in the | ast paragraph on that
page by observing. "it would be unjust to deprive the
respondents of the rights which have accrued to them Each
person ought to be entitled to sit back. and consider that
hi s appoi ntment ~and pronotion effected a | ong tine ago woul d
not be set aside after the | apse of a nunber of years.” n
the fact's of this case the petition was held to have been
filed after inordinate del ay.

In a recent decision of this Court, Bhagwati, J. delivering
the judgment on behalf of the bench of five Judges in
Ranthandra Shankar =~ Deodhar and others. v. The State of
Mahar ashtra and others(3) it age 265 has said "In the first
place, it must be renenbered that the rul e which says that
the Court nmay not inquire into belated and stale clains is
not a rule of law, ‘but a rule of practice based on sound and
proper exercise of discretion, and there is no_ inviolable
rul e that whenever there is delay, the court nmust
necessarily refuse to entertain the petition. Each case
nust depend on its own facts." on the facts and in the
circunst ances of this case we do not feel persuaded to throw
out the petition on the ground of delay as there is none to
disentitle the petitioners to claimrelief.

The two inpugned rules in this case were nade by the Lt.
Governor of Delhi in consultation with the High GCourt of
Del hi in exercise of his powers conferred by the proviso to
Art. 309 of the Constitution

(1) [1969] 2 S.C. R 824.

(2) [1972] 2 S.C. R 697.

(3) AI. R 1974 S.C 259,

L 319 Sup Cl/75

560

r/W certain notifications of the Governnent of _India,
M nistry of Rome Affairs. The Del hi Hi gher Judicial Service
Rules regulating the recruitment and condition ~of higher
service could indisputably be nade under the proviso to Art.
309 Art. 234 says : "Appointnents of persons other /than
district judges to the judicial service of a State shall be
nmade by the Governor of the State in accordance with rules
made by himin that behalf after consultation wth  State
Public Service Commi ssion and with the H gh Court exercising

Jurisdiction in relation to such State.” It was not disputed
on either side that the word "State" in the said Article
would include a Union Territory also. But the |earned

Solicitor General pointed out that there was no judicia
service in the Union Territory of Delhi before its creation
by initial recruitment to the service under the Delhi
Judicial Service Rules. The initial recruitment to the
service could be nade only under la valid rule framed under
Art. 309 Framing of a rule under Art. 234 was not necessary.
W nmay, however, point out that part IV of Delhi Judicia
Service Rules refers to recruitnent to the service after the
initial recruitment. I n our opinion, however, the rules
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franed by the Lt. Governor for appointnment to the Delh
Judicial Service either at the initial stage or thereafter
cannot be held to be invalid nerely because they were not
framed in accordance with Art. 234. Rules framed under Art.
309 in consultation with the Del hi H gh Court were good and
valid and cannot be assailed. Wen it was pointed out to
the | earned counsel of the petitioners that on the argunent
advanced with reference to Art. 234 even the initia
recruitnment of the petitioners to the Del hi Judicial Service
was in jeopardy, the point was ultimtely given up and not
pressed.
The constitution and strength of the Del hi Judicial Service
as provided in rule 3 of the Delhi Judicial Service Rules
will be of the service consisting of two grades-nanely G ade
| (Selection Gade) and Grade 2. The posts in Grade | shall
be civil posts, class | Gazetted, and those-in Gade 11
shal | be civil posts, class 11 Gazetted. C ause (d) of Rule
3 provides A ‘“"person appointed to the service shall be
desi gnat ed as Subordi nate Judge or Judicial Magistrate or as
Subordi nate Judge or Judicial Magistrate or as Subordinate
Judge- cum Judi-cal Magistrate i n accordance with the duties
bei ng di scharged by himfor the tinme being." The posts borne
on the permanent strength of the service and the posts
included therein have been specified in the Schedul e
appended to the rules. 10% of the pernmanent strength of the
service wll be the posts in the selection grade. A
Sel ection Conmittee was constituted consisting of 3 Hon' ble
Judges of the Del hi H gh Court, the Chief Secretary and a
Secretary of the Delhi Admnistration. The initia
recruitment was nmmde by the Lt.” Governor ~in accordance,
with Rule 9 which reads, as follows :
"9. For initial recruitment to the service, ~the Selection
Committee shall recommend to the Adnministrator 'suitable
persons for appointnent to the service  from anongst the
followi ng :

(a) Subordi nate Judges and Law G aduate

Judicial Magistrates working in the Union

territory of Delhi on deputation from  other

St at es;

561

(b) menbers of Civil - Judicial -cadres  of

St at es whose nanes may be recomended by their

respective State Governnents for appointnent,

and

(c) nmenbers of the Delhi H machal Pradesh

and Andaman and Ni cobar |slands Civil Service,

who are Law Graduates.
The consent of the officer to be recomended and the consent
of his parent Governnent shall be necessary before his
appoi ntnent to the service.",
It would thus be noticed that the Sel ection Committee was to
recormend only "suitable persons" for appointnent to the
servi ce. It is stated in paragraph 12 of the Wit
application that clause (c) of Rule 9 was struck down by the
H gh Court of Delhi in Wit Petition No.1322/70-D. K
Paddar v. Lt. Governor at Delhi. W are not concerned in
this case wth clause (c). The source of the initia
recruitnment to the service under clause (a) was Subordinate
Judges who necessarily belong to the Judicial cadre of a
State and Law Graduate Judicial Mgistrates (not nerely
Judicial Magistrates) working in the Union territory of
Del hi . The creation of the service being only in two
grades, grade 2 and grade | (selection grade) and there
bei ng no provision for appointnment in the selection grade at
the stage of the initial recruitment of the service it is
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plain that all those who fulfilled the qualifications laid
down in clause (a) of Rule 9 and who were found "suitable"
by the Selection Comrittee could be initially recruited to
the Del hi Judicial Service. Even Judicial Magistrates have
been put on a par with the Subordi nate Judges. None of the
respondents 3 to 5 either in their parent service in U P. or
in the Union Territory of Delhi was a Magistrate on the
Executive side. Al of themwere doing the work of Judicia
Magi strates and of Revenue officers which also included
performance of judicial duties. It is difficult to find any
trace of invalidity inrule 9(a) of the Delhi Judicia
Service Rules. For the purpose of initial recruitnment to
the service, officers of the judicial cadre of a State and
of ficers although not belonging to the judicial cadre but by
and large performng the judicial functions could be put
t oget her. There was no infraction of Arts. 14 and 16. In
the counter-affidavit filed on behalf of respondent 2 it is
nmentioned that respondents 3 to 5 were in the regular cadre
of U P. /Judicial Oficers we.f. 1.4.1955. It has been
poi nted ‘out by this Court in the case of Chandra Mhan v.
State of _Utar Pradesh & Os. (1) at page 80 "that the

expression "judicial officers" is a euphenmism for the
menbers of the Executive departnment who discharge some
revenue and nmmgisterial” duties." Strictly speaking the

expression "Judicial duties" was held to be a m sl eadi ng one
for the purpose of recruitnent to the ‘higher judicia
service in accordance with Art. 233 of the Constitution. In
the context and set up of the Article it was  pointed out
that the source of service for appointnent as ~a District

Judge nust be the Judicial service and not any service. It
is plain that the sanme principle cannot apply to the
recruitnment of persons to the |ower judicial service

obvi ously not covered by Art. 233.

(1) [1971] 1 S.C R 77.
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Rul e 11 of the Del hi Judicial Service Rules reads as follows
"11. The Selection Commttee shall arrange the seniority of
the candidates recomended by it in accordance ‘with the
length of service rendered by themin the cadre, to’  which
they belong at the tine of their initial recruitment ' to the
servi ce.

Provided that the inter-se seniority as already fixed in
such cadre shall not be altered."

The question for determination is was there any infirmty in
rule 1 1 ? Did it-put unequals with equals and viol ated Art.
14 of +the Constitution? Was the rule arbitrary and
di scrimnatory? Once the Selection Conmittee found persons
bel onging to clause (a) of Rule 9 suitable for | appointnent
to the service it was under a duty and obligation to arrange
the list of suitable persons by placing them in proper
places in the matter of seniority. They were all  being
initially appointed to the Del hi Judicial Service wherein
there was no separate gradation of posts. The assignnent of
duties was to follow on the basis of seniority list.
Arranging the seniority of the candi dates recommended by the
Sel ection Conmmittee in accordance with the length of service
rendered by them in the judicial cadre to which they
bel onged at the tine of their initial recruitnment to the
service was perfectly good. The petitioners could not have
any grievance in that regard. On their initial recruitnent
to the Delhi Judicial Service they retained their origina
seniority inter-se as was assigned to themin their parent
cadre. Was it possible to have a different yardstick, sone
other date or shorter period for fixation of the seniority
of the law graduates judicial magistrates on their initia
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recruitnment to the service ? fromwhich date their seniority
ought to have been reckoned ? Was it possible to treat them
as the first and the newrecruits to the Delhi Judicia
Servi ce. Even so what would have been the basis of
determining their seniority inter-se ? The questions posed
are suggestive of the answers. Taking the length of service
rendered by the candidates in their respective cadres for
the purpose of fixation of seniority under rule 1 1 of the
Del hi Judicial Service Rules was justified, legal and valid.
Had it been otherwise-it Wuld have been discrimnatory. It
was not equating unequals with equals. It was nerely
placing two classes at par for the purpose of seniority when
it becane a single class in the integrated judicial service
of Delhi. For the purpose of fixation of seniority it would
have been highly unjust and unreasonable to take the date of
their initial recruitnment to the service as their first
appoi ntnent. Nor was it possible to take any other date in
between the period of their service in their parent cadre.
It would have been wholly arbitrary. In our judgnent,
therefore, “there was no escape fromthe position that the
entire length of service of the two classes of officers had
got to be counted for. the purpose of determ nation of their
seniority on their initial recruitment to the Del hi Judicia
servi ce. It was not possible or practical neasure their
respective nerits for the purpose of  seniority with
mat henmati cal precision by a baroneter. = Sonme fornula doing
| argest good to the | argest nunber had to be evol ved. The
only reason-abl e and workabl e fornula which could be evol ved
was the one engrafted in rule 11 of the Delhi Judicia
Servi ce Rul es.
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The decision of this Court in Kunnathat Thathunni . Moopi
Nair v. The State of Kerala and another(1) relied on by the
petitioners is clearly distinguishable. “Sinha, C.J.’in his
judgrment at page 92 pointed out-the nature of equal burden

of tax placed upon wunequals and said "It is cl ear,
therefore, that inequality is wit large on the Act and is
i nherent in the very provisions of the taxing section. It

is also clear that there is no attenpt at classification in
the provisions of the Act. Hence, no nore need be said as
to what coul d have been the basis for a valid
classification. It is one of those cases where the |ack of
classification creates inequality.” In the instant case for
the purpose of fixing the seniority at the stage of the
initial recruitment to the Del hi Judicial Service, no - other
classification, no different yardstick was  possible. The
inequality was avoided to a |large extent by rule 1 1.

The case of Jalan Trading Co. (Private Ltd.) v. MII Mazdoor
Uni on (2) is also of no help to the petitioners.
Di stinguishing Mopil Nair’'s case-[1961(3) S.C.R 77] /Shah

J. as he then was pointed out at page 36 :_ "If the
classification is not patently arbitrary, the Court will not
rule it discrimnatory merely because it involves hardship
or inequality of burden...... Equal treatment of unequa

obj ects, transactions or persons is not liable to be struck
down as discrimnatory unless there is si mul t aneousl y
absence of a rational relation to the object intended to be
achieved by the law. " The principles enunci ated when applied
correctly to the facts of the instant case rather go against
the petitioners. "Equal treatment of unequal objects" even
if we prefer to call them different <classes, is not
discrimnatory in this case ,as there is a rational relation
to the object intended to be achieved by the |aw The
object of the Delhi Judicial Service Rules was to create, a
service by integration of different classes of persons
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already working as Judicial officers. The fixation of
seniority on the basis of length of service in their
respective parent cadres bad a rational nexus to the object
intended to be achieved. One of us in the case of The State
of Qujarat and another etc. v. Shri Ambica MIlls Ltd.
Ahrmedabad etc(3) delivering the judgnent on behalf of the

Court hag pointed out at page 1313 : "A reasonable
classification is one which includes all who are simlarly
situated and non who are not. The question then is : what

does the phrase 'simlarly situated’ nean? The answer to
the question is that we nust | ook beyond the classification
to the purpose of the law. A reasonable classification is
one which includes all persons who are simlarly situated
with respect to the purpose of the law. The purpose of a
law may be either the elinmination of a public mischief or
the achievenent of sone positive public good." 1In the
instant case treat in- the two classes as one for the
purpose of initial recruitnent and fixation of seniority was
reasonabl e as the classificati on was one which included al
persons. who were simlarly situated with respect to the
purpose of the law. W have therefore no difficulty in
rejecting the argunment” put - forward on behalf of t he
petitioners that rule 11 of Delhi Judicial Service Rules is
bad as being violative of Arts. 14 and 16 of

(1) [1961] 3 S.C R 77

(2) [1967] 1 SSCR 15

(3) A I.R 1974, S.C. 1300.

564

of the Constitution. It was not suggested on behalf of the
petitioners and rightly so that fixation of their  seniority
vis-a-vis respondents 3. to 6-in the Del hi-Judicial Service
was not in accordance with rule 11.

Two nore facts need be noted here in connection wth the
guestion of seniority and they are these : A notification
dat ed Septenber 30, 1967 was issued by the Governor of U P.
a copy of which is Annexure "H tothe rejoinder on behalf
of the petitioners to the counter-affidavit filed by
respondent 2 under Art. 237 of the Constitution “directing
that the remmining provisions of Chapter VI of Part VI of
the Constitution shall, Wth effect from Cctober 2, 1967,
apply in relation to such magi strates including -additiona
District Magistrates (Judicial), in the State as belong to
the UWtar Pradesh Judicial officers Service as they apply in
relation to persons appointed to the Judicial Service of the
State subject to the certain exceptions and nodifications
mentioned in the said notification. It is no doubt true
that respondents 3 to 5 were already on deputation to the
Union territory of Delhi. Yet they could not be denied the
advantage of this notification in principle. They were
doing the judicial work in Delhi and on initial recruitnent
to the Del hi Judicial Service became its fulfledged nmenbers.
The letter dated Septenber 29, 1967, a copy of which is
Annexure R-4/5 to the supplenentary affidavit of t he
respondent no. 4 witten by the Chief Secretary to the Govt.
of UWP. to the Registrar, H gh Court of Allahabad also
supports the above position. It is adnitted that on or from
2.10. 1969 there was no separation of Executive and Judiciary
in Delhi also and all officers working on the judicial side
were placed under the control of the Del hi H gh Court.
Annexure "A" to the counter-affidavit of respondent no. 2 is
a copy of the order dated 18th Decenber, 72 passed by
Hon' bl e M. Justice V. S. Deshpande and Hon’ bl e M.
Justice S. Rangarajan of the Delhi Hgh Court. The
representations of the petitioners were rejected. The order
indicates that the initial recruits were given seniority ac-
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cording to the length of service in their cadres. The
representationists accepted this position and the matter was
cl ose. Their new stand that since they belonged to the

sel ection grade of Subordinate Judges in the Punjab and
Haryana Judicial Service cadre they ought to have been
appointed to such a grade in Delhi Judical Service even at
the time of initial recruitnment was not accepted to be
correct. It is, therefore, plain that on initia

recruitment to the Del hi Judicial Service all those who are
recruited including the petitioners and respondents 3 to 6
were at par and the fixation of their seniority in
accordance with rule 11 of the Del hi Judicial Service Rules
was | egal and valid.

The facts in relation to the 6th respondent are these. This
respondent also fornerly belonged to the conbined Punjab
Cvil Service (Judicial) P.C'S. cadre. This respondent and
petitioner no. 1 were selected in the open conpetition
together and | ater joined the Judicial Service in the year
1956. ' Both were confirned in the year 1958. Petitioner no.
1 was senior to respondent no. 6 Petitioners 2 to 4 joined
the same service later and were junior to respondent no. 6.
Wen the State of Punjab was bifurcated into two States of
Punjab and Haryana -of 1:11.1966 the petitioners wer e
allotted the cadre of
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Punjab and respondent no. 6 cane to the cadre of Haryana.
On Constitution of the Del hi Judicial -Service, respondent
no. 6 was recomended by the Haryana St-ate and was
initially recruited to the Del hi “Service which he joined on
1.9.1971. Eventually respondent no. 6 was placed in the
sel ection grade we.f. 25.3.1972 and he was pronoted as
Additional District & Sessions Judge w.e.f. 1.6.1973. It
woul d thus be seen that allocation of a place of seniority
in the Delhi Judicial Service to respondent no. 6 ' bel ow
petitioner no. 1 and above petitioners 2 to 4 was valid and
justified.

Coming to the Del hi Hi gher Judicial Service Rules, 1970 we
find that under rule 6 the initial recruitnent to the higher
service was made.. None of the petitioners or t he
respondent s was initially recruited.. The regul ar
recruitment to the higher service after the initial recruit-
ment has been provided in rule 7 in-these terns

"7. Regul ar recruitment-Recruitnment after the initial

recrui tment shall be made :

(a) by promotion fromthe Del hi Judicial Service

(b) by direct recruitment fromthe Bar

Provided that not nmore than 1/3rd of the substantive posts
in the service shall be held by direct recruits.”

Rule 8 prescribes the node of determination of inter-se
seniority of the pronptees and the seniority of the direct

recruits vis-a-vis pronotees. It runs as follows :
"8. (1) The inter-se seniority of nenbers of the Delh
Judi cial Servicepronoted to the service shall be the

same as in the Del hi Judicial Service

(2) The seniority of direct recruits vis-a-vis Pronotees
shall be determined in the order of rotation of vacancies
between the direct recruits and pronotees based on the
guotas of vacancies reserved for both categories by rule 7
provided that the first avail able vacancy will be filled by
a direct recruit and the next two vacanci es by pronotees and
so on." W may notice here two rules viz. Rules 16 and 17
relating to tenporary appointnents formng part V of the
Del hi Hi gher Judicial Service Rules. They read as follows :
"16 (1) The Administrator may create tenporary posts in the
servi ce.
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(2)Such posts shall be filled, in consultation wth the
Hi gh Court, from anongst nenbers of the Delhi Judicia
Service. "

"17. Not wi t hst andi ng anythi ng contained in these rule the
Admi ni strator may, in consultation with the H gh Court, fill
substantive vacancies in the service by naking tenporary
appoi ntnents thereto from anobngst nmenbers of the Delh
Judi ci al Service."

It would thus be seen that there are two types of
appoi ntnents to Del hi Hi gher Judicial Service-one by regular
recruitnment, the source of which is by promotion from the
Del hi Judicial Service and by direct
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recruitnment from the Bar. Rule 8 prescribes the nbpde of
determination of seniority of such regular recruits. The

inter-se seniority ~of the nenbers of the Delhi Judicia
Service pronoted to the higher service has got to be the
same as in the lower rank. As a matter of construction it
necessarily follows that it would be the sane provided the
pronmotion from the lower to the higher service is at the

sane tine. Learned Solicitor General appearing for
respondent no. 2 in his usual fairness conceded to this
interpretation and added that it cannot but be so. If a

menber of the Del hi” Judicial Service is superseded at the
time of recruitnent under rule 7 by his junior but gets a
chance of pronotion later, it is obvious ‘that he cannot
retain his seniority in the |Iower rank.. A" candi dates on
appointnent to the higher service have got to be on
probation for a period of two years under rule 12(2) and
ordinarily and generally they would be confirmed at the end
of the said period of two years in accordance with rule 13.
Strictly speaking the question of determ nation of  inter-se
seniority under rule 8 will crop up at the tinme of the
confirmation of the appointee. |n Chandranoul eshwar Prasad
'v. Patna High Court I & Os. (1) referring to the rel evant
rul es of the Bi har Superior Judicial Service Rules, Mitter,
J delivering the judgnent on behalf of this Court /said at
page 671 : "It may be noted at this stage that the gradation
of the officers by the High Court or maintaining any |ist
showi ng such gradation is not sanctioned by any service
rul es. The Bi har Superior Judicial Service Rules to which
our attention %as drawn do not contain any provision which
woul d entitle the High Court to nake such a gradationor act
t her eon. Rule 5 of the said Rules prescribes that
ordinarily appointnments to the post of Additional District
and Sessions Judges shall be made by the Government in
consultation with the High Court and under R 8 a person
appoi nted either on substantive or officiating basis to the
post of Additional District and Sessions Judge shal |l draw
pay on the Ilower tinme basis. Rule 16(b) provides that
seniority inter-se of pronoted officers shall be determn ned
in accordance with the dates of their substantive
appoi ntnents to the service and R 16(d) |ays down that nore
than one appointment is made by pronotion at one tine, the

seniority inter-se of the officers pronoted shall be in
accordance with the respective seniority in the Bihar G vi
Service (Judicial Branch). The question of seniority

therefore has to be determ ned when the persons appointed
either tenmporarily or on an officiating basis are given
substantive appointnents. So far as the petitioner and the
three respondents are concerned that tine is yet to cone."

Oh a parity of reasoning it follows that question of
det ermi nati on of seniority cones in at the tine of
confirmation of the appointees. Two nenbers of the Del hi
Judi cial Service confirmed in the higher service at the sane
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time wll retain their inter-se seniority as in the |ower
servi ce. But if they are not confirnmed at the sane tine
then one who is confirmed earlier will be senior to the one
who is confirmed later, even though they might have been
appoi nted on probation under rule 7 at the sane tinme. We

may, however, add that for practical purposes and for the
facility of admnistration the High Court for the

(1) [1970] 2 S.C. R 666.
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time being may consider the pronoted probationers as
retaining their inter-se seniority of the lower service if
they are appointed- at the sane tinme until they are
confi rmed.

In our judgnent nenbers of the Del hi Judicial Service com ng
to the higher service on tenporary appointnents either under
rule 16 or rule 17 of the Del hi Higher Judicial Service
Rul es cannot claimthe benefit of the inter-se seniority
under rule 8. There-are no rules prescribing the npde of
determ nation of inter-se seniority of such tenmporary
appoi ntees or permtting themto count their officiation in
t he temporary appointnents for the purpose of their
seniority on their being appointed substantively. The

guestion of determnation of interse seniority of the

promot ees under rule 8(1) as already stated would crop up
only after the pronotees have been substantively appointed.
W nmay add here also that as between the tenmporary
appoi ntees for practical purposes and for the facility of
the administration it will be open to the H.gh Court to
permt the pronotees to retain their seniority in the |ower
judicial service after they are tenporarily appointed at the
sane tinme till they continue in the tenporary appointnents.

The vires of rule 8(1) of the Del hi H gher Judicial ' Service
Rul es was chal | enged by M. Tarkunde, |earned counsel for
the petitioners on the ground that rule 8(1) equates all who
are promoted to the higher service and pernmts them to
retain their seniority in the | ower service irrespective of
the time of their appointnent. Counsel submtted that those
who cane earlier to the higher service whether under rule 7
or under rule 16 or 17 should have been allowed to rank
seni or to those who canme to be appoi nt ed ei t her
substantively or tenporarily to the higher service |later.
The attack on the constitutionality of —rule 8(1) i s
obliterated if by construction it is held, as it has been
done above, that the question of retention of seniority in
the |lower service arises only when the pronmotion is at the
sane time and not otherw se. In absence of ~such an
interpretation it would be a truismto say that rule 8(1)
would be discrimnatory and violative of Art. (14 of the
Constitution. But with the aid of well-established cannons
of interpretation we see no difficulty in saving the
constitutionality of the rule by interpreting it in a
reasonabl e, sensible and just manner as we have done in this
case. The second part of the argunent of M. Tarkunde to
rope in the tenporary appointees for the purpose of
determ nation of inter-se seniority of the pronptees under
rule 8(1) is obviously wong and cannot be accepted as

sound. It may also be added that sub-rule (2) of rule 8
will mlitate against the acceptance of the subm ssion
af or esai d.

Judging the facts of the instant case in the light of the
interpretation which we have put to the relevant rules of
the Delhi Hi gher Judicial Service it will be noticed that
the grievance of the petitioners in relation to the
seniority of respondents 3 to 6 is either wunjustified or
premature. Even though respondent no. 3 has already retired
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and determ nation of such a question vis-a-vis himwould be
futile, while referring to the relevant facts of the case we
may point out that the grievance of the petitioners as
agai nst respondents 3 and 4 is wholly unjustified.
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Annexure 'J° is a copy of the notification dated 20th
January, 1972 whereby the Adm nistrator of Del hi was pl eased
to appoint in consultation with the High Court Shri Joginder
Nath, petitioner no. 1 and one Om Prakash Singla, nenbers
of the Del hi Judicial Service, to the Del hi H gher Judicia

Service, tenporarily till further orders. The appointnent
was under rule 17 of the Del hi Hi gher Judicial Service Rules
against the 14th and. 15th vacancies. |In paragraph 15 of
the counter-affidavit filed on behal f of respondent no. 2
reason has been given as to why petitioner no. 1 was
tenmporarily appointed and the appointnents of respondents 3
to 5 was deferred. ~ It was not because they were found unfit
that they were not appointed but to enable themto have nore
experience of thecivil work they were made Subordinate
Judges. After sonetine respondents 3 and 4 were appointed
on probation for 2 years under rule 7 against the 14th and
15th vacancies. By another notification of the sane date
i ssued under rule 17, petitioner no. 1 and respondent no. 5
were tenporarily appointed in officiating capacity till

further orders. Four tenporary posts were created by a
notification dated 13th March, 1974. Petitioners 2, 3 and 4
were tenporarily @ appointed to three of these posts by
notification dt. '22nd March, 72 by the Administrator of
Del hi in exercise of his powers under rule 16(2) of the
Del hi Hi gher Judicial  Service  Rules. Copi es of these
notifications issued under Rules 7, 17 and 16 of the Del hi

Hi gher Judicial Service Rules are collectively Annexure 'B

to the counter-affidavit of respondent no. 2. Respondents 3
and 4 have been confirned during the pendency of this Wit
petition in the higher service by notification dat ed
13,6, 1974- Annexure R-4/4 w.e.f. 2nd June, 1974. The,
petitioners have not challenged the notifications appointing
themtenporarily to the higher service under rule 16 or rule
17 and appointing respondents 3 and 4 substantively under
rule 7. The confirmation of the latter therefore is
perfectly in order and it goes wi thout saying that they wll

be senior to such nenbers of the Del hi Judicial Service  who
would be substantively appointed and confirned |ater. A
copy of the notification appointing respondent no. 6 to the
hi gher judicial service from1l.6.1973 does not seemto be in
the records of this case. W were however inforned at the
Bar that he was al so tenporarily appointed either under rule
16 or rule 17. That being so it was not clear to us whether
the grievance of the petitioners in paragraph 19 of the wit
petition that respondent no. 6 inspite of his appointnent as
Additional District Judge later than petitioners 2°to 4 was
allowed to rank senior to themon the basis of rule 8 of the

Del hi Hi gher Judicial Service Rules, is correct or
justified. The question of the 6th respondent’s ranking
senior to any of the petitioners will not arise until they

are substantively appointed to the higher judicial service.
W nmay, however, reiterate our observation that from a
practi cal poi nt of view and for the facility of
adm nistration, in the temporary appointnments, respondent
no. 6 who cane |ater than the petitioners cannot rank senior
to any of them

In the well-known case of Parshotam Lal Dhingra v. Union of
India(l) Das C.J. delivering the judgnent on behalf of
majority of

(1) [1958] S.C.R 828.
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this Court pointed out at pages 841 and 842 thus : "The

appoi ntnent of a Governnent servant to a permanent post may
be substantive or on probati on or on an officiating
basis........ An appointnent to officiate in a permanent
post is wusually made when the incunmbent substantively
hol ding that post is on | eave or when the permanent post is
vacant and no substantive appoi ntnent has yet been made to
that post. Such an officiating 'appointnent cones to an end
on the return of the incunbent substantively holding the
post from leave in the former case or on substantive
appoi ntnent being to that permanent post in the |later
case............. In the instant case it is clear that due
to justifiable reasons, the appointnment of respondents 3 and
4 substantively to the 14th and the 15th vacancies was
deferred and petitioner no. 1 was nade to officiate in a
temporary capacity against the substantive vacancy. But
such an officiation cane to an end on the substantive
appoi nt nent of either of respondents 3 or 4.

For the reasons aforesaid we hold that the petitioners have
nmade out no case entitling themto any relief asked for by

them in this wit, petition. It accordingly fails and is
di sm ssed without costs.
P. H. P.

Petition di sm ssed
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