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ACT:

Code of Cri m nal Procedure 1973- Section 311
(Corresponding to section 540 of the old code)-Summoni ng of
person as wtness-Recall or re-exam ne of such person-
Juridiction of Court-To be dictated by exigency of situation
and fair play.

HEADNOTE:

Appel lant’s business and residential premses were
raided by the Custons Departnment as a result whereof gold
ingots wth foreign marks, gold ornanments, silver | bricks,
coins and a cash of Rs.79,000 was seized. The Assi stant
Col l ector of Custons filed two separate conplaints /relating
to the said incident against the appellant before the
Judi cial nragistrate, one for violating the provisions of
Custons Act, 1962 and the other under the Gold Control Act,
1968. In the trial, after the close of evidence by both
si des, prosecution as al so defence, argunents were advanced
on behal f of the accused appellant. The prosecution at that
stage before commencing its argunents filed two applications
in both the cases, wunder Section 540 of the dd  Code
(corresponding to section 311 of the new Code) requesting
the trial court to recall one witness viz., the Seizing
officer, and issue sumobns to two nore wtnesses for
exam nation either as prosecution witnesses or. as  court
Wi t nesses. The trial nmagistrate rejected bot h t he
application and the revision petitions preferred by the
respondents against that order failed before the Sessions
Judge. The Union of India thereupon preferred two revision
applications before the H gh Court. The State of Cujarat
also preferred separate revision applications before the
Hi gh Court. The H gh Court allowed the revision petitions
and directed examination of the three witnesses sought to be
summoned. Bei ng aggrieved the appellant has filed these
appeal s after obtaining special |eave against the decision
of the H gh Court, in the revision applications filed by the
Union of India. No appeal has been filed against the order
passed by the High Court in the revision applications filed
before it, by the State of Gujarat. The nmain contention of
the appellant is that the High Court erred in allowing the
second revision application in view of the provisions of
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section 397(3) of the new Code thus permtting the
prosecution to fill up the lacuna and plug the | oopholes in

its case which is prejudicial to the appellant.
713

Di sm ssing the appeals, this Court,

HELD: Though Section 540 (Section 311 of the new Code)
is, in the wdest possible terms and calls for no
limtation, either wth regard to the stage at which the
powers of the court should be exercised, or with regard to
the manner in which they should be exercised, that power is
circunscri bed by the principle that underlines section 540,
nanely, evidence to be obtained should appear to the court
essential to a just decision of the case by getting at the
truth by all lawful nmeans. The aid of the section should be
invoked only with the object of discovering relevant facts
or obtaining proper proof of such facts for a just decision
of the case and it must be wused judicially and not
capricicously or arbitrarily. ' Due care should be taken by
the court while exercising power under this section and it
nmust not. be wused for filling up the lacuna Ileft by the
prosecution or-by the defence or to the disadvantage of the
accused or to cause serious prejudice to the defence of the
accused or to give an-unfair advantage to the rival side and
further the additional evidence should not be received as a
disguise for a retrial or to change the nature of the case
agai nst either of the parties. [721B-E]

Whenever any additional evidence is exani ned or fresh
evidence is adnitted against the accused, it is absolutely
necessary in the ‘interests of justice that the accused
should be afforded a fair and reasonable ~opportunity to
rebut that evidence brought on record against him [ 725E]

The Crimnal court has anple power to summpbn any person
as a witness or recall and re-exani ne any such person even
if the evidence on both sides is closed and the jurisdiction
of the court and must obvi ously be dictated by exigency of
the situation, and fair-play and good sense appear to be the
only safe guides and that only the requirenments of / justice
conmand the exani nation of any person which woul d depend on
the facts and circunstances of each case. [724C D

The facts and circunmstances of the case require the
exam nati on of these three witnesses for a just decision of
the case as held by the H gh Court. [726(QF

Jamatraj Kewalji Govni v. State of Mharashtra, [1967]
3 SCR 415; Raneshwar Dayal v. State of U P., [1978] 2 SCC
518; State of West Bengal v. Tulsidas Miundhra,” [1963] 2
S.CJ. 204 at 207; Masalti v. State of UP., AR 1965
S.C 202; Rajeshwar Prasad Msra v. State of Wst Bengal and
Anr., [1966] 2 S.C R 178; R B. Mthani v.
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Maharashtra, AIR 1971 S.C 1630; Channu Lal v. R, AIR 1949
Al'l 692; Rengaswam Naicker v. Miruga Nai cker, AIR 1954 Mad
169; Shugan Chand v. Enperor, AIR 1925 Lah 531 and The Queen
v. Assanool ah, 13 SWR (Crl.) 15, referred to.

Mr Mhd. Omar and O hers v. State of Wst Bengal,
[1989] 4 SCC 436, distinguished.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crim nal Appeal Nos. 4
& 5 of 1979.

From the Judgnent and Order dated 21.3.1978 of the
Guj arat High Court in Criminal Revision Application Nos. 98
and 97 of 1978.

S. K. Kul karani and P.C. Kapur (NP) for the Appellant.
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Arun Jetley, Additional Solicitor General, M. Indu
Mal hotra, MN.  Shroff, P. Parmeshwaran, Ms. A Subhashini,
Ms. Ayesha Karimand P.K. Millick for the Respondents.

The Judgnent of the Court was delivered by

S. RATNAVEL PANDIAN J. These crimnal appeals by
speci al |eave granted under Article 136 of the Constitution
of India are preferred by the appellant questioning the
correctness of the judgnent of the Gujarat High Court in
Crimnal Revision Application Nos. 98 and 97 of 1978 whereby
the H gh Court set aside the judgment and orders dated
2.1.1978 of the Sessions Judge, Kutch at Bhuj made in
Criminal Revision Application Nos. 46 and 45 of 1976
confirmng the orders dated 19.6.76 passed by the Judicia
Magi strate, First Class, Kutch in Application Exh. Nos. 94
and 98 in Crimnal Case  Nos. 929 and 930 of 1973
respectively. The factual matrix that have rel evance to the
guestions, raised  and canvassed at the hearing may be
briefly stated.

A raid conducted by the wofficers of the Custons
Departnent ~in the business-cumresidential prem ses of the
appel | ant on 17.9.1971 resulted in the seizure of sone
gold Lagadis bearing foreign marks, primary gold, gold
ornanents and silver bricks, coins etc. to the value of
about Rs. 8,48,422. During the said raid a sumof Rs.79, 000
was al so seized. |In respect of this incident, the Assistant
Collector of Custons filed two separate conplaints on
26.11.1973 against the appellant in-the  court of the
Judicial Magistrage, First Cass,” Anjar, being crimna
cases Nos. 929 and 930 of 1973 for of fences punishable (1)
under the
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provisions of the Custons Act 1962 and (2) under ‘the Gold
Control Act 1968. After examination of the prosecution as
wel | as the defence witnesses  and recording of t he
statenments of the appellants under Section 342 of the old
Code of Crimnal Procedure (hereinafter referred to as the
Code’) argunents wer e advanced on behal f of the
appel | ant/ accused. The prosecution at this stage before
conmmencing its argunments filed two applications both the
cases under Section 540 of the old Code (corresponding to
Section 311 of the new Code) requesting the Trial Court to
recall M. Mrchandani (the Seizing Oficer) for further
exam nation and to issue sumpbns to two nore wtnesses,
nanely, M. K K. Das, Assistant Collector of Custonms and the
Deputy Chief Oficer (Assayer) of Mnt Master, ~Bonbay for
exam nation either as prosecution witnesses or as court
wi tnesses as cotenplated under the said provision. The
| earned Judicial Magistrate passed two orders rejecting. the
applications which orders, on revision by the respondents
were confirned by the session’s Judge on being aggrieved by
the said revisional orders, the Union of India (the first
r espondent her ei n) preferred t wo Cri m nal Revi si on
Applications Nos. 97 and 98 of 1978. The second respondent,
nanely, the State of Gujarat also preferred two other
Crimnal Revision Application Nos. 124 and 125 of 1978. The
H gh Court by its Comon Judgnent, though heavily criticised
the conduct of the prosecution for its deplorable and
lethargic attitude in not carefully and pronptly conducting
the proceedings allowed all the Crimnal Revisions for the
reasons assi gned therein holding thus:

“"I'n view of what has been stated above, | accept
the four petitions filed in this court by the Union
of India, and the State of CGujarat, and direct the
Union of India to examne the aforesaid three
witnesses wthin a period of fortnight after the
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receipt of the order of this court to the tria

court. After the Union of India examnes the
aforesaid three witnesses as aforesaid, it will be
open to the accused to cross-examine all the

Wi t nesses exam ned by the Union of India before the
| earned Magi strate

Feeling aggrieved by the judgment of the H gh Court,
these two appeals are preferred by the appellant. In this
context, it is pertinent to note that the appellant has not
directed any appeal against the judgment of the High Court
in allowing the two other Revision Application Nos. 124 and
126 of 1978 filed by the Cujarat Governnent which were also
al l owed by the Hi gh Court.
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The | earned counsel —appearing on behalf of t he
appel | ant vigorously challenged the legality of the inpugned
judgrment inter-alia contending that the H gh Court has
gravely erred in allowng the K second revision petitions
filed by the respondent by ignorning the weighty reasons
given by the Trial Magistrate and the Section Judge (before
whom the first-revision was filed) and thereby in permtting
the respondent-the Union of India-to examine the three
Wi tnesses as prayed by it, notw thstanding that the case was
pending before the Trial Court for considerable length of
time and the defence argunment was concluded and that the
H gh Court, by the inpugned order has pernitted t he
prosecution to bolster up its case by filling up the |lacuna
and plugging the |oopholes which if carried out would be
detrimental and prejudicial to the appellant.

The next |egal  submission nade on behalf of the
appellant is that the entertainment of the second  revision
by the High Court is in violation of sub-sections (2) and
(3) of Section 397 of the new Code since the order passed by
the Magistrate was an interlocutory order and that even
assum ng that it was not so, the second revision by the same
affected party is not entertainable.

Bef ore adverting to the argunents advanced on behal f of
the appellant, we would exam ne in general the scope and
intent of Section 540 of the old Code (corresponding to
Section 311 of the new Code).

Section 540 was found in Chapter XLVI of the old Code
of 1898 under the heading "M scel |l aneous”. But the present
corresponding Sections 311 of the new Code is found  anobng
other Sections in Chapter XXIV under the heading ' Cenera
Provisions as to Enquiries and Trials’. Section 311 .is an
al nost verbati mreproduction of Section 540 of the old Code
except for the insertion of the words "to be’ before the
word ’essential’ occurring in the old Section.  This section
is manifestly in tw parts. Wereas the word 'used’ in the
first part is 'may’ the word used in the second wpart is
"shall’. In consequence, the first part which is pernissive
gives purely discretionary authority to the Criminal Code
and enables it 'at any stage of enquiry’ trial or  other
proceedi ngs’ under the Code to act in one of the three ways,
nanel vy,

(1) to sumopn any person as a W tness or

(2) to exanmi ne any person in attendance, though not

sunmoned as a w tness, or

(3) to recall and re-exam ne any person already

exam ned.
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The second part which is nmandatory i mposes an
obligation on the Court-
(1) to sunmon and exani ne, or
(2) to recall and re-exam ne any such person if his
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evidence appears to be essential to the |just
deci si on of the case.

The very usage of the words such as 'any court’, 'at
any stage’, or 'of any enquiry, trial or other proceedings’,
"any person’ and 'any such person’ clearly spells out that
this section is expressed in the wi dest possible terns and
do not limt the discretion of the Court in any way.
However, the very width requires a corresponding caution
that the discretionary power should be invoked as the
exigencies of justice require and exercised judically wth
circunmpection and consistently with the provisions of the
Code. The second part of the Section does not allow for any
di scretion but it binds and conpels the Court to take any of
the aforenentioned two steps if the fresh evidence to be
obtained is essential to the just decision of the case.

It is a cardinal rule in the | aw of evidence that the
best avail abl e evidence shoul d be brought before the Court
to prove a fact or the pointsin issue. But it is left
either | for the prosecution or for the defence to establish
its respective case by adducing the best avail able evidence
and the Court-is not enpowered under the provisions of the
Code to conpel either the prosecution or the defence to
exam ne any particul ar witness or witnesses on their sides.
Nonet hel ess if either of the parties w th-holds any evi dence
whi ch could be /produced and which, if produced, be
unfavorable to the party w thholding ‘such evidence, the
court can draw a presunption under illustration (g) to
Section 114 of the Evidence Act. ~In such a situation a
guestion that arises for consideration is whether the
presiding officer of a Court should sinply sit as a nmere
unpire at a contest between two parties and declare at the
end of conbat who has won and who has lost or is there not
any legal duty of his own, independent of the parties, to
take an active role in the proceedings in finding the truth
and adnministering justice? It is a well accepted and
settled principle that a Court must discharge its statutory
functi ons-whether discretionary or obligatory-according to
law in dispensing justice because it is the duty of a / Court
not only to do justice but also to ensure that justice is
being done. In order to enable the Court to find out the
truth and render a just decision, the salutary provisions of
Section 540 of the Code (Section 311 of the New Code) are
enact ed wher eunder any
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Court by exercising its discretionary authority at any stage
of enquiry, trial or other proceeding can sumon any person
as a witness or exam ne any person in attendance though not
summoned as a witness or recall or re-exam ne any person in
attendance though not summpned as a witness or recall and
re-exam ne any person already exam ned who are expected to
be able to throw light upon the matter in dispute; . because
i f judgnents happen to be rendered on inchoate, inconclusive
and specul ative presentation of facts, the ends of justice
woul d be def eat ed.

There are various other provisions in the new Code
corresponding to the provision of the old Code enpowering
the court specified therein to recall any wtness or
wi t nesses al ready exami ned or sunmon any witness, if it is
felt necessary in the interest of justice at various stages
mentioned in the concerned specific provisions.

A Judge under Section 236 (Section 310 old Code) or a
Magi strate under Section 248(3) (Section 251-A(13) and 255-A
old Code) is enpowered to take evidence in respect of the
previous convictions of the accused person concerned if he
is charged with the previous conviction under sub-section
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(7) of Section 211 and if he does not adnmit the previous
convi ction. Under Section 367 (Section 375 old Code) if,
when sentence of death passed by the Court of Sessions is
submitted for confirmation to the H gh Court under Section
366(1) (Section 374 of the old Code), the Hi gh Court thinks
that a further enquiry should be made into or additiona
evi dence taken upon, any point bearing upon the guilt or
i nnocence of the convicted person, it nay make such inquiry
or take such evidence itself or direct it to be nmade or
taken by the Court of Session.

Under Section 391 (Section 428 of old Code) the
Appel |l ate Court while dealing with any appeal under Chapter
XXI X, if thinks additional evidence to be necessary, may
after recording its reasons either take such evidence itself
or direct it to be taken by a subordinate Court as the case
may be. Under Section 463(2) (Section 533 old Code) if any
Court of Appeal, Reference and Revision before whi ch
confession or _other statement of an accused recorded or
purporting to be recorded under Section 164 or Section 281
(Section 364 of the old Code) is tendered, or has been
received —in evidence, finds that any of the provisions of
either such sections have not been conplied with by the
Magi strate recordi ng the statemnent, t he Court may
notw t hstanding anything contained in Section 91 of the
I ndian Evidence Act take evidence in regard to such non-
conpliance and nay, if satisfied that
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such non-conpliance has not injured the accused in his
defence on the merits and that he duly made the statenent
recorded, admit such evidence.

Anal ogous to the above provisions of the Code of
Crimnal Procedure there are various provisions in the civi
Procedure Code also enabling the civil Court to  summon
witnesses and exanine themin the interest of justice.
Under Order X Rule 2 of the Gvil Procedure Code, the Court
at the first hearing of the suit~ or at any subsequent
hearing nay exam ne any party appearing in person or present
in Court or any person able to answer any material ‘questions
relating to the suit by whomsuch party or his pleader is
accompani ed. Under Order X Rule 14 the Court may of its own
noti on sumon as a Wi tness any person including the party to
the suit for exam nation and the said Rule is under the
caption "Court nmay of its own accord sunmobn as w tnesses
strangers to suit" and Oder XVIII Rule 17 enpowers the
Court to recall any w tness who has been examined and may
subject to Law of Evidence for the time being in force put
such questions to himas it thinks fit. The powers of the
Court under this Rule 17 are discretionary and very w de.

Besi des the above specific provisions under the Cr
P.C. and C.P.C. empowering the crinmnal and civil courts as
the case may be, to summon and exam ne witnesses, a-Judge in
order to discover or to obtain proof of relevant facts is
enmpower ed under Section 165 of the Indian Evidence Act to
exercise all the privileges and powers subject to the
proviso to that section which power he has under the
Evi dence Act. Section 540 of the old Code (Section 311 of
the new Code) and Section 165 of the Evidence Act nay be
said to be conplenmentary to each other and as observed by
this Court in Jamatraj Kewalji Govani V. State of
Maharashtra, [1967] 3 SCR 415 "these two sections between
them confer jurisdiction on the Judge to act in aid of
justice."

The second part of Section 540 as pointed out albeit
i mposes upon the Court an obligation of sunmoning or
recal l i ng and re-examining any wtness and the only
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condition prescribed is that the evidence sought to be
obt ai ned nust be essential to the just decision of the case.
Though any party to the proceedings points out t he
desirability some evidence being taken, then the Court has
to exerci se its power under this provi si on-eit her
di scetionary or nmandatory-depending on the facts and
circunstances of each case, having in view that the nost
par amount principle underlying this provision is to discover
or to obtain proper proof of relevant facts in order to neet
t he
720
requirenents of justice. |In this connection we would 1like
to quote with approval the follow ng views of Lunpkin, J. in
Epps v. S., 19 Ga, 118 (Am,; which reads thus:
e it is not only the right but the duty
of the presiding judge to call the attention of the
witness to it, whether it nakes for or against the
prosecution; ~ his aimbeing neither to punish the
i'nnocent _nor screen the guilty, but to admnister
the lawcorrectly .. .. . . . e
Counsel seek only for their client’s success; but
the judge must watch that justice triunphs.”

The lawis clearly expounded in the case of Jamatraj
Kewal ji Govani (referred to above) wherein Hi dayatullah, J
as he then was, while speaking for the Bench about the
unfettered discretionary power of the court - as envi saged
under Section 540 of 'the Code has stated thus:

"It is difficult to limt the power under our Code
to cases which involve sonething arising ex-
i mprovi so which no human ingenuity could  foresee,
in the course of the defence.  Qur Code does not
nmake this a condition of the exercise of the power

and it is not right to enmbark on judicia
| egi sl ati on. Cases that go far are of course not
quite right. Indeed they could be decided on fact

because it can always be seen whether /'the new
matter s strictly necessary for a just  decision
and not intended to give an unfair advantage 'to one
of the rival sides ....... .. .. .. . . vl

It would appear that in our crimnal jurisdiction

statutory |law confers a power in absolute terns - to
be exercised at any stage of the trial to sunmon a
witness or exanmne one present in court  or to

recall a witness already exam ned, and makes this
the duty and obligation of the Court provided the
just decision of the case demands it. I n~ other

words, where the court exercises the power /under
the second part, the inquiry cannot be whether the
accused has br ought anyt hi ng suddenly or
unexpectedly but whether the court is right in
thi nking that the new evidence is needed by it for

a just decision of the case. |If the court has
acted without the requirenents of a just decision
t he
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action is open to criticismbut if the court’s
action is supportable as being in aid of a just
deci sion the action cannot be regarded as exceedi ng
the jurisdiction."
The next inportant question is whether Section 540
gi ves the court carte-blanche draw ng no under | yi ng
principle in the exercise of the extra-ordinary power and
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whet her the said Section is unguided, wuncontrolled and
uncanal i sed. Though Section 540 (Section 311 of the new
Code) is, in the widest possible terns and calls for no

[limtation, either wth regard to the stage at which the
powers of the court should be exercised, or with regard to
the manner in which they should be exercised, that power is
circunscri bed by the principle that underlines Section 540,
nanely, evidence to be obtained shoul d appear to the court
essential to a just decision of the case by getting at the
truth by all lawful nmeans. Therefore, it should be borne in
mnd that the aid of the section should be invoked only with
the object of discovering relevant facts or obtaining proper
proof of such facts for ‘a just decision of the case and it
nust be used judicially and not capriciously or arbitrarily
because any inproper or-capricious exercise of the power nay
lead to undesirable results.  Further it is incunbent that
due care should be taken by the court while exercising the
power under this section and it should not be wused for
filling up the lacuna left by the prosecution or by the
defence ‘or-to the disadvantage of the accused or the cause
serious prejudice to the defence of ‘the accused or to give
an unfair advantage to therival side and further the
addi ti onal evidence should not be received as a disguise for
aretrial or to change the nature of the case against either
of the parties.

Fazal Ali, J /in Ranmeshwar Dayal v. State of U P.
[1978] 2 SCC 518 while expressing his views about the
careful exercise of its power by the court has stated:

"It is true that under Section 540 of the Crinina

Procedure Code the H gh Court has got very wide
powers to exanmine any witness it likes for the just
decision of the case, but this power has to be
exercised sparingly and only when the ends of
justice so demand. The higher the power the nore
careful should be its exercise ....................
The words, "Just decision of the case"” would becomne
neani ngl ess and wi thout any significance if a
decision is to be arrived at without a ‘sense of
justice and fair play."

In State of West Bengal v. Tulsidas Mundhra, [1963] 2
S.C.J. 204 at 207, it has observed:
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“I't would be noticed that this section confers on
crimnal Courts very wide powers. It is no doubt

for the Court to consider whether-its power under
this section should be exercised or not. But if it
is satisfied that the evidence of any person not
exam ned or further evidence of any person already
examined is essential to the just decision of  the
case, it is its duty to take such evidence. The
exercise of the power conferred by section 540 is
conditioned by the requirement that such exercise
would be essential to the just decision of the

case."
At the risk of repetition it may be said that Section
540 allows the court to invoke its inherent power at any
stage, as long as the court retains seisin of the crimna
pr oceedi ng, wi t hout qual i fying any [imtation or
prohi bition. Needless to say that an enquiry or trial in a
crimnal proceeding cones to an end or reaches its finality
when the order or judgnment is pronounced and until then the
court has power to use this section. The answer to the
qguestion like the one that has arisen in the present case is
whet her the court would be justified in exercising its power
under Section 540 is found in Kewalji’'s case (albeit). In
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that case the appellant was prosecuted on two counts under
Section 135(a) and (b) of the Custons Act. The appel | ant
did not |ead any evidence on his behalf but filed a witten
statenment, «claiming inter-alia that no offence had been
di scl osed against him since no witness had deposed that the
contraband had been seized fromhimunder the Act in the
reasonabl e belief that they were snuggl ed goods. The day
after the statenent was filed, the prosecution applied for
exam nati on of the custons officer who was incharge of the
search as a court witness in the interest of justice. The
Magi strate ordered the exam nation of the officer wunder
Section 540 of the Code rejecting the objections raised by
the appellant. Though ' an opportunity was given to the
appellant to |ead defence evidence, the appellant stated
that he had nothing further to add and no evidence to |ead.
The Trial Court convicted the appellant who being aggrieved
by the judgment of the Trial Court preferred an appeal to
the Hi.gh Court which dismssed the appeal. Before this
Court it was contended that the evidence of the officer was
i mproperly ~“received. That contention has been repelled by
this court observing "This power is exercisable at any tine
and the Code of Criminal Procedure clearly so states" and
thereafter concluded "it cannot be said that the Court had
exceeded its jurisdiction in acting the second part of
Section 540 of the Code of Criminal Procedure."

Gaj endr agadkar, / J. speaking for the Bench in Tul sidas

Mundhr a
723
(cited supra) has pointed out as foll ows:
"Section 540 in terns applies at any stage of any
enquiry, trial or other proceedi ng under this Code.
This section is wide enough toinclude a proceeding
under section 207-A and so, it woul d be
unreasonabl e to contend that the scheme of | section
207-A makes section 540 inapplicable to t he
proceedi ng governed by section 207-A. The power of
the Court under section 540 can be exercised as
much in regard to cases governed by section / 207-A
as in regard to other proceedi ngs governed by the
ot her rel evant provisions of the Code."
(It may be noted that section 207-A of the old Code .in
Chapter XVIII under the caption "Enquiry into cases triable
by the court of Session or the Hi gh Court" dealt wth the
procedures to be adopted in proceedings instituted on police
report and this provision is omtted in the new Code.)

This Court in Kewalji’s case (albeit) held that Chapter
XXI  of Cr. P.C. (old) under the heading "OF the  Trail of
Warrant-cases by Magi strates” does not restrict the powers
of crimnal court under Section 540.

In Masalti v. State of U P., AIR 1965 S.C. 202  wherein
the defence did not opt to exam ne some w tnesses who have
been left out by the prosecution on the bona fide belief
that those w tnesses had been won over and the court  al so
after due deliberation refused to exercise its power under
Section 540; this Court while examning a subm ssion that
the Trial Court should have exercised its power under
Section 540 and exam ned those w tnesses expressed its
opinion that "that is one aspect of the matter which we have
to take into account"-that is in considering whether the
accused were prejudiced or not.

It has been held by this Court in Rajeswar Prasad Mora
v. State of Wst Bengal & Anr.,[1966] 1 SCR 178 while
dealing with the anple power and jurisdiction of the court
in taking additional evidence as follows:

"Addi tional evidence may be necessary for a variety
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of reasons which it is hardly necessary (even if it
was possible) to list here. W do not propose to
do what the Legislature
724

has refrained from doing, namely, to contro
di scretion of the appellate Court to certain stated
ci rcunst ances. It may, however, be said that
addi ti onal evidence nust be necessary not because
it would be inpossible to pronounce judgnment but
because there would be failure of justice wthout
it. The power nust be exercised sparingly and only
in suitable cases. Once such action is justified,
there is no restriction on the kind of evidence
which nmay be received. It may be formal or
substantial ."

The above viewhas been reiterated in R B. Mthani v.
Maharashtra, AR 1971 S.C. 1630:

The principle of Ilawthat enmerges from the views
expressed’ by this court in the above decisions is that the
Crimnal ‘ Court ~-has anple power to summpn any person as a
witness or recall and re-exam ne any such person even if the
evi dence on both sides is closed and the jurisdiction of the
court nust obviously be dictated by exigency of t he
situation, and fair-play and good sense appear to be the
only safe guides and that only the requirenments of justice
conmand and exani nation of any person whi ch woul d depend on
the facts and circunstances of each case.

VWhat falls for determination nowis whether the person
i ndicated should be given an -opportunity to rebut the
evidence of the witness or wtnesses sumobned and examn ned
under Section 540. This question came for determnation in
Raneshwar Dayal 's case and this court answered that question
t hus:

"I't was argued by counsel for the State that ' there
is no provisioninthe Crimnal Procedure Code
whi ch requires the court to allow the appellant an
opportunity to rebut the evidence of wtnesses
recomended under Section 540 Cr. P./C Thi s

argunent, in our opinion, is based on~ a serious
m sconception of the correct approach to the
cardinal principles of crimmnal justice. Secti-on
540 itself incorporates a rule of natural justice.
The accused is presunmed to be innocent until he is
proved guilty. It is, therefore, nanifest that

where any fresh evidence is adnitted against the
accused the presunption of innocence is weakened
and the accused in all fairness should be given an
opportunity to rebut that evidence. The right to
adduce evidence in rebuttal is one of t he
i nevitabl e steps in the defence of a case by
725

the accused and a refusal of the sane anpunts not
only to an infraction of the provisions of the
Crimnal Procedure Code but also of the principles
of natural justice and offends the fanmpus nmaxim
audi alterampartem........ ... .. ... .. ...
A careful perusal of this provision manifestly
reveals that the statute has armed the Court with
all the powers to do full justice between the
parties as full justice cannot be done until both
the parties are properly heard the condition of
giving an opportunity to the accused to rebut any
fresh evidence sought to be adduced against him
either at the trial or the appellate stage appears
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to us to be inplicit under Section 540 of the Cr
p.C."

See also Kewalji's case (cited above). This was the
view taken by various Hi gh Court such as in Channu Lal V.
R, AIR 1949 All. 692; Rengaswam Nai cker v. Miruga Nai cker
Al R 1954 Mad. 169; Shugan Chand v. Enmperor, AR 1925 Lah 531
and The Queen v. Assanool ah, 13 SWR (Crl.) 15.

The views expressed in the above judgnents of the
various H gh Courts have been approved by this Court in
Rameshwar Dayal's case. W are in full agreenment with the
above view of Fazal Ali, J and hold that whenever any
additional evidence is examned or fresh evidence is
adm tted against the accused, it is absolutely necessary in
the interest of justice that the accused should be afforded
a fair and reasonabl e opportunity to rebut that evidence
brought on record agai nst him

Wth this |egal background let us now turn to the
chal | enge posed by the appellant in these appeals. The Tria
Court 'and the First Revision Court rejected the request of
the prosecution on three grounds, nanely, first that the
prosecution has attenpted to fabricate evidence at a bel ated
stage to fill up the lacunain the prosecution case and
secondly that the request of the prosecution for taking
addi ti onal evidence was after the closure of the defence and
thirdly a substantial® prejudice would be caused to the
appellant if the prosecution is allowed to adduce fresh
evidence. As pointed out by the H gh Court in its inpugned
order, gold, silver ornanents of the value of Rs.8, 48,482
and currency notes of Rs.79,000 have been seized from the
prem ses, searched on the strength of the ~search warrant
i ssued by Shri K K. Das.  Wat the appell ant now contends is
that the order of the H gh Court permtting the prosecution
to recall one of the witnesses already -exanmined and to
sunmon two ot her new witnesses to prove
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the foreign nmakings on the legadisis in violation of the
principle wunderlying Section 540. W waded through the
entire records inclusive of the copies of depositions,
search warrant and the application filed by the -prosecution
under Section 540 which are available in the file, forwarded
by the High Court though those documents are not annexed
with the SLP. The prosecution filed the petition for
exam nation of the three witnesses stating that foreign
i ngots (lagadis) have been sized fromthe possession of the
appel l ant and that warrant for search of the premises of the
appel | ant/ accused was issued in this regard by the Assistant
Col l ector of Customs, nanely Shri K K. Das and hence fresh
evidence is necessary for a just decision of the case.
After perusing the depositions of the wtnesses already
exam ned that are found on the file, we think that the
appel | ant/accused cannot be said to be prejudiced in any way
by exami nation of these three witnesses. PW2 who was then
wor ki ng as Superintendent of Customs in the office of the
Assi stant Collector of Custons at Adipur during the relevant
period has stated that Shri K K Das who was the then
Assistant Collector of Customs issued the warrant dated
7.9.1971 authorising Shri Mrchandani, Superintendent of
Cust ons, Adi pur to search for the prohibited and dutiable
goods and documents in the premises mentioned in the
warrant. It is elicited fromthe same witness in the cross
exam nation that the gold ornanents were seized since the
sizing authority doubted that they are smuggled gold and
procured by contriving the Gold Control Act. It is seen
from the evidence of PW3 that he and others inclusive of
Super i nt endent M rchandani went to the house of t he
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appel l ant and they seized the gold ornanents Dhalia, that
is, primary gold under Panchnama and search list Exts. 24
and 25. Therefore, the appellant’s grievance that he has
been taken by surprise on the request of the prosecution for
taking fresh evidence; that the evidence sought to be
obtained is only for filling up the | acuna and the judgnent,
i mpugned is prejudicial to himcannot be countenanced. O
the three witnesses, pernitted to be sunmoned and exam ned
on the side of the Union of India, the Mnt Master is only
an assayer. In our considered opinion, the facts and
circunmst ances of the case require the exam nation of these
three wtnesses for a just decision of the case as held by
the Hi gh Court.

In the light of the proposition of |aw which we have
derived in the precedi ng portion of the judgnent there is no
illegality in sumoning the witnesses after the closure of
the defence arguments. It is seen fromthe order of the
Trial Court that the-argunment of the prosecution has not
yet begun. Since we feel that any further observation of
ours in justification of this order nay prejudice the
def ence of the appell ant
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before the Trial Court, we are not inclined to discuss the
evi dence any further.

A decision of this Court in Mr Mhd. Omrar and O her
v. State of West Bengal, [1989] 4 SCC 436 was relied upon to
show that after the exam nation of the accused under Section
313 of the new Code (corresponding to Section 342 of the old
Code) the prosecution should not move the Trial. Judge for
recalling a witness already exam ned, but the observation
made in that decision has no application to the present case
because in that case the said observation was nade in a
di fferent context by this court whil e exanining the plea of
the prosecution in making corrections of the evidence
already recorded under Section 272 of the Code and that
deci si on does not deal with the anbit of Section 540 of the
Code.

The other contention rai sed on behalf of the “appellant
is that the order of the Magistrate rejecting t he
application of the prosecution under Section 540 is” not a
revisable order under Section 397(1) as it -being an
interlocutory order and even if it is not so, the second
revision by the sanme party-i.e. Union of India is not
entertainable in view of the statutory bar under Section
397(3) of the new Code as the Union of India has already
avai l ed the revision under Section 397(2) before the Session
Judge. We may straightaway reject this plea on the sinple
ground that the prosecution in the present case was | aunched
under the old Code and as such the only provision of the old
Code have to be applied as per Section 484 of the new / Code.
The fervent plea of the appellant is though the prosecution
was instituted under the old Code he should not be denied
the benefit and advantage of Section 397(2) and (3) of the
new Code. W are afraid that we could accede to this
i nexorabl e request of the appellant for two reasons, nanely,
that the appellant has not challenged the nmaintainability of
the second revision, filed and heard after the comrencenent
of the new Code before the Hi gh Court, claimng advantage of
Section 397(3) of the new Code and secondly he participated
in the revision proceedi ngs throughout under the old Code.
Having failed in the revision he has no justification to
raise this point before this Court, especially when the
proceedi ngs under the old Code are saved by Section 484 of
t he new Code.

As far as the question whether an order under Section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

540 of the old Code is an inerlocutory order or a fina
order, need not be gone into as that question does not arise
in these proceedings. W would Iike to point out before
parting with this judgnment that though the Hi gh Court by its
i mpugned judgnent directed the Union of India to
728

exam ne the three witnesses, in fact it has allowed all the
f our revision applications inclusive of the revision
application Nos. 124 and 125 of 1978 filed by the State of
Gujarat seeking the same prayer as that of the Union of
I ndi a. The appellant as we have pointed out in the
prefatory portion of this judgment that that part of the
j udgrment of the High Court allowing the two revisions filed
by the State Governnent renmi ns unchal | enged. Further we
would like to point ~out ‘that the Hgh Court in its
concl udi ng paragraph of its judgnent instead of wusing the
words "I ...... di rect" ought to have used the word "I .....
permt".

For ~all ~the reasons stated above we hold that the
judgrment ~ of the H gh Court does not suffer from any
illegality or perversity calling for-an interference at the
hands of this Court and as such the appeals are liable to be
di sm ssed as devoid of any nerit. However, we direct the
Tri al Court to afford a fair opportunity to the
appel | ant/accused /to cross-exan ne the w tnesses sought to
be exami ned by the Union of India and al'so to lead rebutta
evidence if the appellant so desires.  Accordi ngly these two
appeal s are di sni ssed.

Y. L. Appeal s di smi ssed.
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