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S.B. SINHA, -~ J :

1. Appel l ant is before us aggrieved by and dissatisfied with a judgnent
and order dated 6.11. 2006 passed by a Division Bench of the Hi gh Court of
Punj ab and Haryana /at Chandigarh in Crimnal Appeal No. 372-DB of 2003

and Crimnal Revision No. 1475 of 2003 affirm ng the judgnment and order

dat ed 27.03. 2003 convicting himfor comr ssion of an of fence under

Section 302 of the Indian Penal Code and Section 27 of the Arnms Act.

2. The fam |y of the appellant and the fam |y of D nesh (deceased) were
residents of the sane village. Their houses are intervened only by a road.
The deceased and Manjit, brother of the appellant, were studying together in
the sanme college. They were, however, not on speaking terns. Altercations
had al so taken place between the deceased and the appel | ant during

Panchayat el ections. Appellant thereafter had all egedly been threatening
him A First Informati on Report was | odged by Rajpal Singh, uncle of the
deceased to that effect. The wedding of his niece had been fixed on
17.02.2002. The marriage cel ebrations had been going on. Appellant and
Manjit, however, took objections to the singing etc. by the l'adies, and they
used to threaten them On that account their festive nmood would be turned
into grief. On 14.02.2002 at about 8 p.m Rajpal cane out of his house.
Appel I ant accosted hi m aski ng why such a noise in the nei ghbourhood was
bei ng made. He ignored himand conti nued wal ki ng. Dharnpal father of

the appellant nmade a remark that it did not matter as he woul d conme back by
the sane way. He was returning hone at about 11 p.m when Dharnpal

caught hold of him Appellant cane at the spot armed with a gun. They
started beating him Rajpal called out for his nephew (D nesh) and as soon
as he opened the door, a shot was fired by the appellant at him A nmesh,
anot her nephew (PW10) of the first infornmant was al so foll owi ng D nesh

He al so witnessed the occurrence. Appellant, his father and brother went

i nside his house. After sone tinme, however, the appellant cane out with his
brother Manjit and started wal king. Dharnpal fired shots in the air

3. Raj pal started proceeding to the police station which was about 11
kns. fromthe village. On his way, however, he net Satpal Singh Sub-

I nspector of Police at about 2.00 a.m and informed hi mabout the incident.
The First Information Report was recorded at about 3.10 a. m

4. In the trial, the prosecution inter alia exam ned Rajpal (PW8) and
Al mesh (PW10). On the basi s of the evidence brought on record by the
prosecution, while acquitting Dharanpal and Manjit, the | earned Sessions
Judge found the appellant guilty of conmitting nurder of Dinesh. He was
sentenced to undergo rigorous inprisonnment for life and to pay a fine of Rs.
5,000/-. He was al so sentenced to undergo inprisonnent for a period of two
nonths and to pay a sumof Rs. 1,000/- as fine under Section 27 of the Arns
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Act. As noticed hereinbefore, the H gh Court has affirned the said
j udgrment of conviction and sentence

5. M. Jawahar Lal Gupta, |earned senior counsel appearing on behal f of
the appellant, took us through the First Information Report, the depositions
of PW 8 and 10 as al so the nedical evidence. It was contended that the

medi cal evi dence does not corroborate the ocul ar evidence. The |earned
Seni or Counsel urged that froma perusal of the injuries noticed by the

Aut opsy Surgeon, it would appear that the entry point of the bullet was 12
cns fromthe right nipple and the exit point was on the left side, whereas
Rajpal in his deposition categorically stated that the deceased suffered fire
arminjuries near the right nipple.

6. The | earned counsel submitted that as the shot was allegedly fired
when Di nesh was openi ng-the door when he was very much inside the

house, it is inprobable that he received gun shot injury froma fire froma

di stance of about 15 feet, particularly, when the appellant was not said to be
standing just in front of the door. He further contended that A nmesh could
not be an eye-witness to the occurrence as he was foll owi ng D nesh and

thus, could not have seen as to who had fired the shot. The prosecution story
havi ng been disbelieved inpart insofar as Manjit and Dharnpal havi ng been
acquitted, the courts below mi'sdirected itself in convicting the appellant for
mur der of the deceased. |In any event, the |earned counsel urged that as
nobody could anticipate that the fired shot would hit D nesh; Exception 4 to
Section 300 of the/Indian Penal Code is attracted in their case.

7. M. Rajeev Gaur, |earned counsel appearing on behalf of the State,
however, on the other hand, subnitted that the doctrine of falsus in uno,
falsus in omibus is not applicable in India. It was contended that the

di screpancy between the nedi cal evidence and the ocul ar evidence is not
such which would | ead to the conclusion that the appellant was innocent.

8. The following injuries were found on the person of the deceased:

"1. Lacerated wound 2.5 cns x 1.5 cnms was

present over right lateral chest wall in the md
aillary line, 12 cms fromright nipple. Margins of
the wound were inverted. On dissection under

lying nuscles were | acerated. There was fracture

of 6th, 7th and 8th ribs on right side. R ght pleura
was | acerated. Track of the wound was goi ng
nmedi al | y, downwards and anteriorly. M ddle and

| ower | obes of right Iung were | acerated

extensively. Right pleural cavity was full of bl ood.
Extensive | acerations were present in heart, mddle
and | ower | obes of left lungs. Left pleural cavity
was full of blood. Pericardiumand |left pleura

were | acer at ed.

2. There was a oval shaped | acerated wound

present over left anterior aspect of chest wall 4 x
3.5 cnms margins were inverted, 3 cm bel ow and
nmedial to left nipple, 7.5 cns lateral to nid line.
Clotted bl ood was present. Intercostals nuscles
wer e | acer at ed\ 005"

9. The cause of death in the opinion of Dr. A S. Ahlwat (PW9) was

ext ensi ve haenorrhage and shock as a result of the injuries which were ante-
nortemin nature and sufficient to cause death in normal causes of nature.
According to his opinion, "the injuries had been caused by firearnt.

10. The death of Dinesh being honmicidal in nature is not in dispute. In a
case of this nature, the evidence of the prosecution w tnesses, in our opinion
shoul d be consi dered keeping in view the backdrop of events.
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11. It is not in dispute that there was a nmarriage in the famly. Marriage
of Mani sha was fixed on 17.02.2002. It has also not been disputed that as of
customthe | adies sing songs and play nusic for the ensuing marriage in the
famly. ojections thereto were taken by the appellant and his famly.

12. The incident had taken place at about 11 p.m The First Infornmation
Report was recorded at about 3.10 a.m A death had occurred. The dead

body was lying in the house. The first informant and other had al so been

t hr eat ened.

13. In the aforementioned situation, the First Information Report nust be
hel d to have been | odged wi thout any delay. A First Information Report, as
is well-known, should be treated to be an encycl opaedi a. Satpal Singh, Sub-

| nspector (PW12) cane to the village imediately. He conducted the
proceedi ngs under Section 174 of the Code of Criminal Procedure and

recorded the statenents of the witnesses. According to the said w tness,
they reached Mahra turning at about 1.45 a.m and the conpl ainant cane to

the said place al nost i mediately thereafter.

14. M. Cupta contended that the investigating officer had not pointed out
the spot from where the witness saw the occurrence in the site plan. This
may be so. The site plan, however, shows all other details. It is not of nuch

di spute that Rajpal ‘was being assaulted on the way. There was a cattle shed.
The house of the appellant is by the side of the house of his brother Inder
Si ngh. The di stance between the door of the conplainant’s house and that

of Dharnpal was about 20 feet.

15. There is furthernmore no di spute that the informant coul d see the
incident. Appellant alone was armed with the gun. The other accused
Dharnpal and Manjit were not.

16. As Raj pal was being assaulted, it was natural for himto give a call to
his nephews. It is also but natural that they woul d respond to his call

Nobody coul d have thought that the appellant would fire a shot at Dinesh.

Both the eye-wi tnesses had stated about firing of the shot. Al nmesh m ght

not have seen the actual firing a/shot but as soon as Di nesh had fallen down

on receipt of the fire arminjury, he could have seen the appellant with a gun
Appel lant, his father and brother went inside their house which is al nost
opposite to theirs. There is no reason as to why we shoul d di sbelieve the
testinonies of PW 8 and 10.

17. Raj pal m ght have stated that the deceased received bullet injuries on
the left side of his body. The injury on the left side of the body of the
deceased was apparent. Wen a shot is fired all of a sudden, it-is difficult
for anybody to give a vivid description of the entire incident, One should
not forget that he was being assaulted. Dinesh answered to his call and as

soon as he opened the door after he received the gun shot injury. In what
position Dinesh was standing at the fateful noment can only be a matter of
guess. It could not have been noticed by PW8. In our opinion, it was also

not possi bl e.

18. We may notice that in Brij Lal v. State of Haryana [(2002) 1 SCC
700], this Court in alnost simlar situation held:
"3. W& heard M Sushil Kumar, |earned Senior
Counsel for the appellant. Learned counsel for the
appel  ant pointed out that PW3 Mani Ram who

was an eyewi tness and gave the FlI statenent,
stated that Brij Lal fired a shot at Dharam Pau
which hit the left eyebrow of Dharam Paul and as a
result thereof his skull from behind was bl own off
at the exit point and it caused the instantaneous
death of the deceased and this evidence, according
to the appellant ' s counsel, is weak, false and
di screpant and the occurrence m ght not have
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happened as all eged by the prosecution. It is

argued that as per the inquest report the main
injury on the deceased was shown to have been

caused on the back side of the head, whereas the
medi cal evi dence showed that injury was caused

by a firearmfromthe front side of the deceased.
The investigating officer could not detect the entry
wound possi bly because the head nust have been
smeared with blood. The evidence of two

eyew tnesses clearly showed that the appellant first
shot the deceased Dharam Paul and there was a

second shot at PW4 Ram Kishan. It is true that

PW 3 deposed that the appellant first shot his

br ot her Dharam Paul on the back side of the skull

But the nedical evidence shows that this shot hit

on the eyebrow. Based on this, it was contended

that it was not the appellant but sonebody el se

hi di ng on the rear side who nust have caused this
injury. W donot find any force in this contention
The incident happened all of a sudden and when
firing took place it would be difficult to state on
whi ch part of the body the bullet hit. In the instant
case, the evidence of PW4 shows that he hinself
sustained an injury at the hands of the appellant. It
is clearly proved that it was the appellant and none
el se who was responsible for the crinme. The m nor

di screpancies in the evidence only | end assurance

to the credibility of the prosecution case."

19. W, therefore, cannot accept the subm ssion of M. Gupta that PW 8
and 10 are not reliable wtnesses.

20. M. Qupta has placed strong reliance on Pratap Singh and Another v.
State of MP. [(2005) 13 SCC 624] wherein this Court was concerned with
reversal of a judgnent of acquittal by the H gh Court. The H gh Court,

whil e reversing the judgnent of acquittal, made certain conments about the

i nvestigating officer. 1In that case, it was opined that preparation of a site
pl an was necessary as the only eye-w tness who had been cutting grass was

at a distance of 105 feet fromthe place of occurrence alleging that he having
noticed the appellants therein proceeding towards the deceased w th barchh

and lathi not only started running towards the place of occurrence but in fact
cli mbed upon a nound and saw the entire occurrence. It was in the

af orementi oned peculiar fact situation this Court observed:

"\005If a site plan has been prepared and if during
the investigation it has been brought to the notice
of the investigating officer that there were sone

ot her witnesses whose evidence would be materia

for the purposes of proving the prosecution case,
nanely, w tnessing the occurrence by two

i ndependent wi tnesses; we do not see any reason

why evi dence of such wi tnesses shoul d not have

been recorded. It is correct that it is the duty of the
i nvestigating officer to produce the said statenents
with the charge-sheet but, if the same had not been
done, the benefit thereof nust be given to the

def ence and not to the prosecution\ 005"

21. It is, however, not a case where the site plan at all was prepared.
22. The site plan showed the material particulars. The place where the
conpl ai nant was bei ng assaulted has clearly been stated in the First
Informati on Report as also in his deposition by Rajpal. Al nmesh adnittedly

was i nside the house. W, therefore, do not see any reason to throw out the
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prosecution case only on the ground that in the site plan the investigating

of ficer had failed to pinpoint the place where the witnesses were standi ng at
the time of occurrence. The investigating officer had accepted that he failed
to do it. This, however, does not take the defence case any further as it has
been proved, it will bear repetition to state, that the appellant was armed
with a gun and he was seen firing a shot and he has al so been seen | eaving

the place of occurrence with the gun in his hand.

23. The Hi gh Court, in our opinion, cannot be said to be wong in
affirm ng the judgnent of conviction of the appellant and acquittal of the
ot her passed by the | earned Sessions Judge. |In a case of this nature, sharing

of comon intention with the appellant by Dharnpal and Manjit for
comm ssion of the murder of Dinesh cannot be held to have been
est abl i shed.

24. So far as submi ssion of the | earned counsel as regards applicability of
Exception 4 of Section 300 of the Indian Penal Code is concerned, the High
Court had recorded an order of acquittal not on the ground that Dharnpal

and Manjit did not take part in the occurrence but proceeded on the basis

that they did not share the commpn intention. It is, therefore, not a case
where the statements of the witnesses were to be disbelieved by the courts.

25. The subm ssion of M. Gupta that the appellant had no intention to
commit nurder cannot be accepted. He had fired a shot fromthe gun which
he was carrying. There was no provocation. The shot was fired on a vita
part of the body. Dinesh was not carrying any arm He nmerely cane out
probably to ascertain what was happening.

26. There was no inmedi ate provocation. As the deceased was not armed
with a gun and was nerely opening the door, the appellant must be held to
have taken undue advantage of his position

27. In Narayanan Nair Raghavan Nair v. State of Travancore \026 Cochin
[AIR 1956 SC 99], this Court opined:

"It was then argued that this was a case of a

sudden fight and so the case falls within the fourth
Exception to Section 300 of the Indian Penal Code.

It is enough to say that the Exception requires that
no undue advantage be taken of the other side. It is
i mpossible to say that there is no undue advantage
when a man stabs an unarned person who nmakes

no threatening gestures and nerely asks the
accused’s opponent to stop fighting. Then al so, the
fight nust be with the person who is killed. Here
the fight was between Vel ayudhan (PW 1) and the
appel l ant. The deceased had no hand in it. He did
not even try to separate the assailants. Al he did
was to ask his son-in-law Vel ayudhan (PW1) to

stop fighting and said that he would settle their

di spute.”

28. I n Subhash Shanrao Pachunde v. State of Maharashtra [(2006) 1 SCC
384], this Court observed:

"15. The ingredients of the said Exception 4 are (i)
there nust be a sudden fight; (ii) there was no pre-
nmeditation; (iii) the act was conmmitted in a heat of
passion and (iv) the assailant had not taken any
undue advantage or acted in a cruel nanner

In the event the said ingredients are present, the
cause of quarrel would not be material as to who

of fered the provocation or started assault.

I ndi sput ably, however, the occurrence must be
sudden and not pre-neditated and the offender

must have acted in a fits of anger.
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16. In Rajendra Singh and Os. v. State of Bihar
this Court held:

"So far as the third contention of M. Mshra is
concerned, the question for consideration would be
as to whether the ingredients of Exception 4 to
Section 300 of the Indian Penal Code can be said

to have been satisfied. The necessary ingredients
of Exception 4 to Section 300 are:

(a) a sudden fight;

(b) absence of preneditation

(c) no undue advantage or cruelty.

but the occasion nmust be sudden and not as a cl oak
for pre-existing malice. It is only an
unpreneditated assault committed in the heat of
passi on upon a sudden quarrel which would cone
within Exception 4 and it i's necessary that all the
three ingredients must be found. Fromthe

evidence on record it is established that while the
prosecution party was on their land it is the
accused who protested and prevented t hem from
conti nui ng wi th pl oughi ng but when they did not
stop the accused persons rushed to the nearby plot
which is their |and and got weapons in their hands
and assaulted the prosecution party ultimtely

i njuring several nenbers of the prosecution party
and causing the death of one of them while they
were fully unarmed. In this view of the matter on
scrutinizing the evidence of the four eyew tnesses
PW 2, 4, 7 and 8 who have depicted the entire
scenario it is not possible for us to agree with the
subm ssion of M. M shra, [earned Senior Counse
appearing for the appellants that the case i s one
where Exception 4 to Section 300 would be
applicable. W, therefore, reject the said

subm ssion of the | earned Counsel."

17. Even if it be assunmed that responses to the
guestions put to the deceased or the conpl ai nant
caused provocation, the same evidently was

because of the pre-existing malice and the bias

whi ch the Appellant had agai nst them Moreover,

the manner in which the deceased and the
conpl ai nant were assaulted show that the

assail ants took undue advantage of the situation as
they fell into the gutter and were, thus, in a
hel pl ess condition

18. In Prabhu and Ors. v. State of MP. 1991

Suppl . (2) SCC 725 a three Judge Bench of this
Court rejected a simlar contention in a case where
the accused inflicted nore than one injury stating :
"...The evidence, of PW4, Dr. C K Datal

however, shows that the deceased was bel aboured
nmercil essly. There were innunerabl e contusions

on the entire body of the deceased fromhead to
toe. The wist, humerus, etc. were fractured and
the whol e body was full of rod marks. There were
several contused | acerated wounds on the entire
face and the |l eft eye was bl eeding. The totality of
the injuries caused to the victimclearly supports
the finding of both the courts below that the

appel  ants went on bel abouring the deceased till he
di ed on the spot.

19. In Thangaiya v. State of T.N., relying upon a
cel ebrated decision of this Court in Virsa Singh v.
State of Punjab 1958 SCR 1495, the Division

Bench observed:
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"17. These observations of Vivian Bose, J. have

becorme | ocus classicus. The test laid down by

Virsa Singh case for the applicability of C ause
“thirdly" is nowingrained in our |egal system and

has becone part of the rule of |aw. Under C ause
"thirdly" of Section 300 IPC. cul pable homcide is
nurder, if both the follow ng conditions are
satisfied: i.e. (a) that the act which causes death is
done with the intention of causing death or is done
with the intention of causing a bodily injury; and

(b) that the injury intended to be inflicted is
sufficient in the ordinary course of nature to cause
death. It must be proved that there was an intention
toinflict that particular bodily injury which, in the
ordi nary course of nature, was sufficient to, cause
death viz. that the injury found to be present was

the injury that was intended to be inflicted.

18. Thus, according to the rule llaid down in Virsa
Singh case even if the intention of the accused was
limted to the infliction of a bodily injury sufficient
to cause death in the ordinary course of nature, and
did not extend to the intention of causing death, the
of fence would be nurder. Illustration (c) appended

to Section 300 clearly brings out this point"

Therein it was held that there is no fixed rule that
whenever a single blowis inflicted Section 302

woul d not be attracted.

20. No hard and fast ‘rule, however, can be laid

down as different situations may arise having

regard to the factual matrix involved therein."

29. Having regard to the ratio |laid down in the said decisions, we cannot
accept M. CQupta's second submi ssion al so.

30. For the reasons aforenentioned, there is no nerit in this appeal which
is dismssed accordingly.




