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ACT:

Assam and Nagaland Hi gh Court Services (Appoi nt nment ,
Conditions of Service and Conduct) Rules, 1956. rr. 3 and
11- - Scope of --Power of Chief Justice to fix special pay and
al  owance of Registrar.

HEADNOTE

Under t he Assam and Nagal and Hi gh Court Servi ces
(Appoi ntment, Conditions of Service and Conduct) Rules,
1956, the initial pay of the Registrar of the Hi gh Court was
Rs. 850/- per nmonth. Under r. 3(1), when the post was
filled up fromthe judicial service, it will carry ‘a specia
pay. The Chief Justice had al so power under the rule to
fix, wthout the previous approval of the ~Governor, the
initial pay up to Rs. 1200/- per  nonth according to
experience etc. Subsequent |y, the rule was al tered
aut horising the Chief Justice to fix the initial pay,
wi thout the approval of the Governor, up to Rs. 1180/-.The
St at e, CGovernment revised the pay scale of the Registrar
with effect fromilst April, 1964 and fixed the initial pay
at Rs. 1200/-, A special pay was al so sanctioned if fie was
hone on the judicial service. but no change in Y. 3(1),
authorising the Chief Justice to fix the initial salary up
to Rs. 1180/ per nonth was nade,

On April 28, 1967, the respondent, who had retired from the
judicial service and was holding the post of Presiding
Oficer. I ndustrial Tribunal, was appointed Registrar of
the H gh Court and the Chief Justice fixed a special initia
salary of Rs. 15001-. that is. at the nmaxi mumof the scale,
and a special allowance of Rs. 250/-.

On the question whether the fixation of the salary and
speci al all owance was valid the Hi gh Court held in favour of
the respondent on the grounds that, (a) because in the past
the Chief Justice could appoint the Registrar wth the
special pay of Rs. 1200/- or Rs. 1180/- when the initial pay
was Rs. 850/-, that is, he could give six increnents of Rs.
50. the Chief Justice could now appoint the Registrar wth
the special pay of Rs. 1500/- when the initial pay was Rs.
1200/ - by giving five increments of Rs. 60; and (b) when the
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initial pay itself was Rs. 1200/- the power of the Chief
Justice to fix a special pay of Rs. 1180/- becane

meani ngl ess and _must be read is Rs. 1500/-.
Al'lowi ng the appeal to this Court,
HELD : (1) The reasoning of the H gh Court was wong and no
such power could be inplied in the Chief Justice. If the
Chief Justice wanted to appoint the Registrar with the
speci al salary of Rs. 1500/- and special allowance, approva
of the Governor should have been taken under Art. 229(2),
because the rules do not permt such a salary and the higher
sal ary involves greater financial burden on the Government.
[ 857G 858B]
M GQurunoorthy v. Accountant General Assam & Nagaland &
O's. [1971] Supp. S.C.R 420 foll owed.
(2) Further, r. 3(1) conferred power on the Chief Justice
to fix the special allowance only when the post is filled
from the nenbers of the judicial service. The post of
Presiding . Oficer, Industrial Tribunal was included in the
Assam Judi'ci al- Service only on August 17, 1967, and not when
the respondent was appointed as a Registrar of the Hgh
Court. That apart, it is indisputable that the respondent
had retired fromthe State Judicial Service and it coul d not
be said that such a retired person was nmenber of the
Judi ci al Service or was borne on the service. [858D F]
(3) Rule Il is a general rule and is not applicable to the
appoi ntnent and fixation of pay and special allowances of
the Registrar because there is specific
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provision, nanely, r. 3(1) for the post of Registrar which
prevails over the general rule.  Mreover. r. 11 must also
be read subject to the proviso to Art. 229(2) which requires

the approval of the Governor for fixing pay etc. Al so,
Fundamental Rule 19 does not permt any such fixation in the
teeth of r. 3(1) on the strength of r. 11. [859C F]
JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1547 of
1969.

Appeal by Special Leave fromthe Judgnment and order dated
the 19th May, 1969 of the Assam & Nagal and High Court  in
Civil Rule No. 126 of 1969.

Moi nul Haque Choudhary and Naunit Lal, for the appell ant.
Sarjoo Prasad, and S. N. Prasad, for respondent no.1

P. P.Rao and S. P. Nayar, for respondent no. 2.

RAY, C.J.-This appeal by Special |eave raises the question
as to whether the appointment of the Registrar of the  Hi gh
Court of Assam at a special salary of Rs. 1500/- 'with
speci al all owance of Rs. 250/is valid.

On 28 April, 1967 Bhubhan Chandra Dutta was appoi nted Regi s-
trar of the Hi gh Court of Assam "M appointnment was mnade
by the Chief Justice of the Assam Hi gh Court in exercise of
powers conferred by Article 229 of the Constitution of India
and Rules 7 and 13 of the Assam & Nagaland Hi gh Court
Services (Appointment, Conditions of Service and Conduct)
Rul es, 1967.

The order of appointrment of the Registrar was as follows
"He shall be entitled to draw an initial pay of Rs. 15001
per month | ess the pension, if any, he has been draw ng from
the Governnent. Ho shall, in addition to the pay, be
entitled to draw a special pay 'of Rs. 250/- per nonth
admi ssible wunder the Rules to the Registrar of the High
Court . He shall hold the appointnment for a mninmum period
of two years in the first instance. This period nay,
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however, be extended as consi dered suitable and necessary by
the Chief Justice."

It may be stated here that Bhubhan Chandra Dutta had
previously been Additional District Judge and also the
Registrar of the Hgh Court. On 1 July, 1958 Bhubhan
Chandra Dutta attained the age of 55 years. He was then the
Registrar of the Hi gh Court. He was given an extension of
one year. On 1 July, 1959 he retired as Registrar of the
H gh Court.

On 25 July, 1968 the Deputy Registrar of the Hi gh Court
under the direction of the Chief Justice wote to the
Secretary to the Governnment of Assamin the Law Departnent
to instruct the Accountant General to issue provisional pay
slip to Bhubhan Chandra Dutta for Rs. 1500/- as pay plus
speci al pay of Rs. 250/-. On 2 August, 1968 the Accountant
General issued a provisional pay slip for the period 1 My,
1967 to 31 Cctober, 1967 authorising Bhubhan Chandra Dutta
to draw a sum of Rs. 870.75 as provisional pay. The specia
pay of Rs. 250/- was not included in the pay slip

Bhubhan  ‘Chandra Dutta thereafter filed a wit petition in
1969 in the High Court at Assamfor a mandanus to give
effect to the notification dated 28 April 1967 appointing
himto the post of Registrar
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fixing the pay and special pay allowable to him and a
further nmandamus on the Accountant CGeneral, Assam and

Nagal and, Shillong to issue pay slip to Bhubhan Chandra
Dutta for the full ‘amount payable to himin terns of the
said notification.

The Hi gh Court issued a nmandamus-directing the appellant to
issue pay slip to Bhubhan Chandra Dutta at the rate of Rs.

1500/ per nonth mnus his pension and a special pay " of Rs.

250/ - per nonth. Bhubhan Chandra Dutta, according. to the
mandanus issued by the Hi gh Court, became entitled to the
said salary as Registrar for two years with effect from 1
May, 1967.

There is no dispute that wunder Article 229  of the
Constitution the appointnent of the Registrar is to be nmade
by the Chief Justice of the Hgh Court. It may  be /'stated
here that under Rule 7 of the Assamand Nagal and H gh Court
Services (Appointnment, Conditions of Service and Conduct)
Rul es, 1967, a person who had retired from the State
Judicial Service Grade | could be appointed Registrar. The
only question is whether the Chief Justice had authority to
appoint the Registrar at a salary of Rs. 1500/- p.m and
special pay of Rs. 250/- p.m In viewof the fact that
Bhubhan Chandra Dutta had already retired fromthe Judicia

Service and was drawi ng pension, it is common . ground . that
the pension that he was drawing was to be deducted from the
salary of Rs. 1500/-.

Under the Assam and Nagal and H gh Court Services “(Appoint-
ment, Conditions of Service and Conduct) Rules, 1956, the
pay scale of the Registrar was at Rs. 850-50/1-1500 per
nmonth. The relevant Rule 3(1) of the 1956 Rul es provi ded as
follows : "The post of the Registrar, when filled up from
the Service will carry a special pay of Rs. 150/- per nensem
in addition to the Grade pay as adnissible to the nmenbers of
the Assam Judicial Service (Senior) Gade |I. In any other
case the Chief Justice will have power to fix, wi thout the
previ ous approval of the Governor, the initial pay up to Rs.

1200/- a nmonth according to the experience, ability and age
of the person concerned."

Subsequently the. pay scale was fixed at Rs. 850-50-1000.--
60- 1300- - EB-50--1500. Wth the said change in the pay scale
there was a consequential alteration in Rul e 3(1)
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authorising the Chief Justiceto fix the initial pay,
wi t hout the approval of the Governor up to Rs. 1180/-.

Therefore, wunder the 1956 Rules the Chief Justice could
appoint a Registrar at the initial pay up to Rs. 1200/- a

nonth without the previous approval of the Governor. VWhen
the pay scale was subsequently changed the Chief Justice
could simlarly fix the initial. pay of the Registrar

wi t hout the approval of the Governor at Rs. 1180/-.

The CGovernnent revised the pay scale of the Registrar on 4
Sept enber, 1967. The revi sed pay scal e was Rs.
1200- 60- 1380- EB- 601500. This revi sion was however made with
effect from 1 April, 1964. Wth effect fromthat date a
speci al pay was al so sanctioned if the Registrar was hone on
the Judicial Service. It should be stated here that when
the pay scale was revised in 1967 there was no
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change in Rule 3(1) which as it stood then said that the
Chi ef Justice could fix the initial salary at Rs. 1180/- per
nmont h.

The Hi gh Court held that when the initial pay of the
Regi strar became Rs. 1200/- the authority to fix the initia
pay at Rs. 1180/- became neaningl ess, and, therefore, by
inmplication the figure of ' Rs. 1180/should be read as Rs.
1500/ -. The reason given by the Hi gh Court was that when
the Chief Justice/could fix the initial pay at Rs. 1180/-
under the Rules the Chief Justice could-allow six increments
at the time of initial appointnment. ~There Core, according
to the H gh Court, when the initial pay becane Rs. 1200/-
the authority to fix the initial pay would be  Rs. 1500/ -
because the Chief Justice could grant six increnents at the
time of initial appointrment. ~The Hi gh Court also said that
though six increments at the rate of Rs. 60/would make it
Rs. 1560/-, the sum of Rs. 1500/- should be adopted because
that was the highest pay.

VWen in 1967 the pay scale of the Registrar was revised
there was no corresponding alteration in the Rules that the
Chi ef Justice would have power to fix, without the authority
of the Governor, the initial pay at Rs. 1500/-.

At no stage could the Chief Justice fix the initial pay up
to the maxi mum of the scale of pay which remained constant
at Rs. 1500/all throughout, notw thstanding t he two
revisions in the scale of pay. On the —other hand, it
appears that at no tinme the Chief Justice was empowered to
fix the initial pay higher than Rs. 1200/-. Wen the scale
of pay was revised in 1964 it is significant to know that
the power of the Chief Justice to fix the initial ~pay was
reduced fromRs. 1200/’ - to Rs. 1180/-.

Just because the initial pay of the Registrar inl 1967 becane
Rs. 1200/- and with five increments the salary would be Rs.
1500/no inplication can arise on the power of the /Chief
Justice to appoint the Registrar at the initial pay of Rs.
15001-. The reasoning of the Hi gh Court that because in the
past under the Rules the Chief Justice could appoint the
Registrar at the initial pay of Rs. 1200/- or at Rs. 1180/’ -
which showed that the initial pay of Rs. 1200/- or Rs.
1180/ - gave six increnents at the tine of initia
appointnent, there is no warrant for inplying the power to
appoi nt the Registrar at the highest salary of Rs. 1500/- at
the time of initial appointnment on the ground that it would
carry increnents.

Article 229 of the Constitution confers power on the Chief
Justice of the High Court to appoint officers and servants
of the High Court. ,Article 229(2) states that subject to
the provisions of any |law nmade ,by the Legislature of the
State, the conditions of the service of officers and
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servants of a H gh Court shall be such as may be prescribed
by rules nade by the Chief Justice of the Court or by sone
ot her Judge or officer of the Court authorised by the Chief

Justice to make rules for the purpose. It is also provided
that the rules nade under Article 229(2) shall, so far as
they relate to salaries, allowances, |eave or pensions,
require the approval of the Governor of the State. It is

not disputed that the appoi ntment of Bhubhan Chandra Dutta
by the Chief Justice of the Hi gh Court at a salary of Rs.
1500/- per nonth with special allowance of Rs. 250/- per
nmont h was nade wit hout
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the approval of the Governor. |If the Chief Justice of the
Hi gh Court wanted to appoint the Registrar at the initia
salary of Rs. 1500/with a special salary of Rs. 250/- per
nonth, special approval of the Governor should have been
taken in view of the fact that the rules did not permt such
salary ~and the higher salary |involved greater financia
burden on t he Governnent. (See M @urunporthy v. Accountant
CGeneral  Assam & Nagal and & Ors. (1971) Supp. S.C R 420).
The special pay of Rs. 250/- per nonth which was granted by
the Chief Justice to the Registrar by his order dated 28th
April, 1967 was inpeached by the State on the ground that
Rule 3(1) conferred power on the Chief Justice to fix the
speci al pay only when the post is filled fromthe nenbers of
the Assam Judicial /A Service (Senior) Gade 1. It was
contended by the State that Bhubhan Chandra Dutta at the
time of his appointnment on 28 April, 1967 had retired from
service and he was no |onger a nenber of the Service and
therefore he was not entitled to any special pay.

On behal f of Bhubhan Chandra Dutta it was said that he was,
at the time of appointnment of the Registrar, the Presiding
Oficer, Industrial Tribunal, and, therefore, he was a
menber of the Judicial Service. The H gh Court interpreted
Rule 3(1) to nean that whoever wll be appointed as the
Registrar w Il be a nenber of the State Judicial Seryvice,
and, therefore, Bhubhan Chandra Dutta on being appointed as
the Registrar was entitled to the special pay of Rs. 250/ per
nont h. On 28 April, 1967 when Bhubhan Chandra Dutta was
appoi nted as the Registrar of the H gh Court the post of the
Presiding Oficer, Industrial Tribunal was not included .in
the Assam Judicial Service (Senior) Grade |. Ibis post was
included in the Assam Judicial Service on 17. August, 1967.
That apart it is indisputable that Bhubhan Chandra Dutta had
retired fromthe State Judicial Service ,on 28 April, 1967
It could not, therefore, be said that a retired nan can be a
menber of the Judicial Service or shall be borne on the
servi ce.

Counsel on behalf of Bhubhan Chandra Dutta in t he
alternative submitted that under Rule Il of the Assam and
Nagal and Hi gh Court Service Rules the Chief Justice had
power to fix the pay of Rs. 1500/ and the special pay of Rs.
250/ - per month. Reliance was also placed on Fundanenta

Rule 19. Rule 1 1 and Fundanental Rule 19 are set —out
her eunder : -
Rule 11

(1) In regard to pay, allowances |eave,

| eave salary or pension, the Rules and
Regul ations applicable to the nenbers of the
services wunder the rule making power of the
Government of Assam shall apply, nutatis
nmut andi s to persons serving in this H gh Court
and subject also to such amendnents and
variations as may be nade by the Chief Justice
from tine to time with the approval of the
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Gover nor, where necessary.
Provided that the powers exercisable under.
the said rules and orders by the Governor or
by any authority sub-
859
ordinate to the CGovernor shall be exercisable
by the Chief Justice or by such person as he
may, by special or general order direct.
(ii) Any question arising as to which rules
or orders are applicable to the case of any
person serving on the staff attached to the
H gh Court shall be decided by the Chief
Justice".
F.R 19
"The fixation of pay is within the conpetence
of the Provincial CGovernnent; provided that,
except in the case of personal pay granted in
the circunmstances defined in Rule 9(23)(a),
the pay of a Governnment servant shall not be
so increased as to except the pay sanctioned
for his post wthout the sanction of an
authority competent to create a post in the
same cadre on a rate of pay equal to his pay
when i'ncreased".
The High Court held that the Chief Justice under Rule 11 (i)
read with Fundanmental Rule 19 could fix the pay of the
Registrar at Rs. 1500/-. Rule 1 1 is not applicable to the
appoi ntnent and fixation of pay and special  pay of the
Regi strar because there is a specific provision made
exclusively for the post of the Registrar. Rule 3(1)
Prevails over Rule 11 which is a general rule. ~The revision
of pay scale fromtinme to tinme since 1956 cannot alter the
content and neaning of Rule 3(1). ~The revision of pay
scal es cannot have the effect of transferring the power from
Rule 3(1) to Rule 11. Further Rule 11 nust be read ' subject
to the proviso to Article 229(2) of the Constitution. Any
fixation of pay by the Chief Justice apart from Rule 3(1)
requires the approval of the Governor. Fundanental Rule 19
does not permt the fixation of pay in the teeth of Rule
3(t) on the strength of Rule 11
The Hi gh Court was wong in granting a mandanus. The
Respondent Bhubhan Chandra Dutta was entitled only to - the
initial pay of Rs. 1200/- |ess pension and gratuity: The
amount was calculated by the Accountant General at Rs.
870.75. Bhubhan Chandra Dutta was not entitled to any
speci al pay.
For these reasons the judgnent of the H gh Court is set

asi de. The appeal is accepted. The rule granted by the
Hi gh Court is discharged. 1In viewof the fact that the
appeal is by special |eave we need not express any - opinion

on the contention advanced on behalf of the State'that the
H gh Court should not have entertained a wit for the
enforcenent of a contractual claimor a nonetary claim

This Court at the time of granting the special |eave made an
order that the Respondent Bhubhan Chandra Dutta woul d be  at
liberty to withdraw Rs. 1000/- out of the security anount.

Save aforesaid, the parties will pay and bear their own
costs.
V. P. S Appeal all owed. .
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