IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

CVIL APPEAL NO 6892 OF 2008

New | ndi a Assurance Co. Ltd. .. Appel | ant (s)
Ver sus
Par akh Food Ltd. .. Respondent (s)

W TH

ClVIL APPEAL NO 879 OF 2009

ORDER

By this order we propose to dispose of the aforesaid two
appeal s. Civil Appeal No. 6892 of 2008 is filed by the New
India Assurance Co. Ltd. as the appellant, whereas GCvil
Appeal No. 879 of 2009 is filed by Ms. Cargil India Pvt. Ltd.
as a cross appeal. Since the facts and the issues involved in
the two appeals are simlar, we propose to dispose of both the

appeal s by this common judgnent and order.

The appeals are filed against the judgnent and order
passed by the National Consuner D sputes Redressal Comm ssion,
New Del hi (for short, ‘the National Commission’) in Oiginal
Petition No. 146 of 2003, whereby the National Conm ssion cane
to a definite conclusion that the loss suffered by the
respondent (Ms. Cargil India Pvt. Ltd.) had occurred on

account of fire causing damage to the soya bean stock and,



therefore, as per terns of the policy, the respondent is
entitled to receive Rs. 1,70,72,876/- which is the anount of
| oss assessed by the surveyor by report dated 29.10.2002 al ong
with the interest @ 9% per annum from 1.1.2003 till the date
of paynment. The National Conmm ssion also directed for paynent
of cost of Rs. 25,000/-. Bei ng aggrieved by the aforesaid
judgment and order, the appellant has filed this appea
whereas the respondent has filed the appeal seeki ng
enhancenment of the conpensation awarded by the Nationa
Conmi ssi on.

Counsel appearing for the appellant has drawn our
attention to the entire facts of the case in support of his
contention that the soya bean stock was damaged before the
fire had taken place and in that view of the mtter the
stipulation in the agreenent between the parties does not
entitle the respondent to receive any danage or conpensation
for the loss or damage caused to the goods. In support of
the said contention the counsel also relied wupon the
endorsenment in the agreenent between the parties, which reads

as foll ows:

“I'n consideration of the paynent by the insured
to the conpany of additional premum of Rs. ...the
conpany agrees notwi thstanding what is stated in the
printed exclusions of this policy to the contrary that
the insurance by (itenms ..) of this policy shal
extend to the property insured caused by its own



fermentation, nat ur al heati ng or spont aneous
conbusti on.

N.B. - The expression ‘by fire only’ in the
endorsenent above must not be omtted under any
ci rcunst ances.”

Qur attention was also drawn to the policy, which is
the subject matter of the claimin the present case. There
is an exclusion clause in the said policy which provides that
the aforesaid i nsurance policy would not cover |oss or danmage
to property caused by its own fernentation, natural heating
or spont aneous conbustion or by its undergoing any heating or
dryi ng process. However, the respondent herein paid an extra
prem um of Rs. 25,000/- due to which the exclusion clause was
rel axed. |In other words, because of the paynent of the
aforesaid extra premum the exclusion clause as stated
her ei nbef ore al so becane a part of the contract between the
parties and, therefore, the said exclusion clause would not
be treated as excluded terns of contract but would be treated

as an inclusive clause of the contract between the parties.

At the instance of the counsel appearing for the
parties, we have also gone through the findings recorded by
the National Comm ssi on. The Nati onal Comm ssion on
appreciation of the entire records has conme to a definite
finding that there was loss to the respondent on account of

fire causing damage to the soya bean stock and, therefore, in



terns of the stipulation in the contract, the respondent is
entitled to the conpensation, which was awarded by the
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Nat i onal Conmmi ssi on. We have considered the evidence on
record and we have no reason to take a different view than

what is taken by the National Conmm ssion.

Even when we exam ne the subm ssion of the counsel of
the appellant to the effect that there was no fire at the
time when the soya bean stock was danmaged, even then in termns
of the Full Bench decision of the National Comm ssion, the
appellant would be liable to pay the loss or danage in terns
of the endorsement thereof whereby it was provided that the
policy would extend to include |oss or damage even to the
property insured, caused by spontaneous conbustion. |In other
words, even if there was no | oss or damage by fire even then,
for any |l oss or damage caused to the property insured due to
spont aneous conbustion, the respondent would be entitled to
claim danages to the extent it was found to be so damaged.
The aforesaid Full Bench decision of the National Conmm ssion
al t hough was challenged in this Court was not interfered with
in the decision in Cvil Appeal No. 873 of 2005 titled
Oiental Insurance Co. Ltd. v. Ms. Mirli Agro Products Ltd.

di sposed of on 13.03. 2008. It could not be disputed before



us that the present case would also be covered by the
af oresaid decision, so far aforesaid alternative arrangenent
is concerned. The NCL has given a report in ternms of
t he request of t he surveyor assessing damage of
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Rs. 1,70,72,876/-, which is the anount awarded. In terns
thereof, we do not find any ground to interfere with the
order passed by the National Comm ssion.

So far as the counter claimis concerned, we have heard
| earned counsel appearing for the parties. On goi ng through

records, we find no reason to enhance the conpensati on, which

is fixed by the National Conm ssion. The aforesaid anount,
which is awarded as damages to the respondent, is based on
the | oss assessed by the surveyor. That being the position

no case for any enhancenent is nade out by the respondent.
The cross appeal has no nerit and is dismssed. The appeal
filed by the Assurance Conpany also stands dism ssed being

devoid of any nerit.

W are informed at the bar that the entire anount,
whi ch was awarded by the National Comm ssion, was paid to the
respondent on execution of a bank guarantee. Since we have
now dism ssed the appeal of the appellant also, the
respondent stands di scharged fromthe bank guarantee.

The parties will bear their own costs.



SHARMA ]

[ RM LODHA ]

NEW DELHI ,
OCTOBER 27, 2009



