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ACT:
Crimnal Procedure Code-Sentence-Wen can be reduced.

HEADNOTE

The appel l ant ©= who was 22 committed rape on the wfe of
hi s cousin who was a next door nei ghbour in broad-day-1light.
The Sessions Judge found the appellant guilty of the offence
of rape and sentenced himto four years RI. On appeal, the
High Court affirmed it. It was urged that the appellant was
in his early twenties and that “there were signs of
repentance. The fact remains that the two families | being
cl ose cousins are ready to take a Jlenient view of the
situation which of course does not bind the <court in any
manner. Partly accepting the appeal, the Court
N

HELD: The appellant is not a ’'habitual’ and has no
vi cious antecedents except this fugitive, randy nolestation
which is bad enough in a society where wonen -are often
socially weak and sexually victimzed. [t may be marginally
extenuatory to nention that nodern Indian conditions are
drifting into societal permssiveness on the carnal front
promoting proneness to pornos in life, what with |ibidinous
"brahnmacharis’, wonani zi ng public nen, |ascivious dating and
mati ng by unwed students, sex explosion in. celluloid and
book stalls and corrupt norals teaching a new "“high’ in high
pl aces. [591 F-H

The appellant is a youth barely 22 with no crimna
antecedents save this offence. He has a young wife and a
farmto look after. Gven correctional courses through
nmedi tati onal therapy and ot her nmeasures, his erotic
aberration may wther away. A man |like the appellant has a
reasonabl e prospect of shaping into a bal anced person, given
propitious social environs, curative and congenial work and
techni ques of internal stress release or of reformatory self
expression. In this background the court regarded a four
year term of rigorous inprisonment nore hardening than
habilitative, even though the <court deplored the sex
vi ol ence the young appellant had inflicted on his cousin’s
wi fe snatching a tricky opportunity. [592 B-D

A hyper sexed honb sapiens cannot be habilitated by
humiliating or harsh treatment. |In prison treatnment nust,
therefore, be geared to psychic healing, release of
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stresses, restoration of sel f-respect and cultura

normal i sation, apart fromtraining to adapt oneself to the
life outside. The functional failure of our pachydermc
prison projects, exacerbated by its tension and trauma on
the one hand and the reverse ethos inside on the other

deserves judicial cognisance. [591 A D E]

The current efforts of Governnents, Central and State,
toreform jail reginmen, it was hoped, will give a better
deal to the caged community. For these reasons, in this
case, it is desirable to superadd to the sentence of
imprisonnent a few directives to ensure that the carcera
period reforms the convict. A set of positive prescriptions
will ensure appellant turning a new |eaf. One major nethod
in securing this goal is to keep alive the famly ties of
the person in
590
prison so that the appellant may not deteriorate into a non-
person. Wthin the limts of 'the Prison Act and Rules
thereunder, the State Governnent or the |nspector General of

Prisons will" ensure that on parole, furlough or orders, the
young appellant turns a new|leaf of normal life. [591 E-F
592 F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal Appeal No.
506 of 1979.

Appeal by special leave fromthe Judgnent and Order
dated 3-5-79 of the Punjab & Haryana H gh Court in Crl. A
No. 166/ 76.

Har bans Si ngh Marwah for the Appel lant.

R N Sachthey for the Respondent.

The Judgnent of the Court was delivered by

KRISHNA | YER, J. A philanderer of 22, appellant Phul
Si ngh, overpowered by sex stress in excess, hoisted hinself
into his cousin’s house next door, and in broad day-light,
overpowered the tenptingly lonely prosecutrix of twenty
four, Pushpa, raped her in hurried heat and nade an urgent
exi st having fulfilled his erotic sortie. ~The screanng
victimconmplained to her nother working in the field;
thereafter a first information, prosecution and conviction
ensued, a sentence of 4 years RI. was inposed by the
Sessions Court, and the H gh Court affirned it in appeal
The broad facts bearing on the instant act of carnal assault
| ook too probable for pettifogging |egalistics about poor
corroboration, consent and false inplication to devalue
their credibility. The culpability 1is beyond doubt and we
uphol d the conviction

Odinarily, rape is violation, wth violence,~ of the
private person of a wonan-an outrage by all canons. |In our
conditions of escalating sex brutality a four-year termfor
rape is not excessive. But here, the offender is in his
early twenties and signs of repentance are seen. The victim
and her parents have forgiven the nolester who is a first
cousin, says counsel. An affidavit fromthe father-in | aw of
the woman has been filed and, if needed, counsel is ready to
produce the victinms statenent that she has forgiven the
crimnal. Wile it is possible that the accused nay procure
such condonation fromunwilling victim the fact remains
that the two famlies being close cousins are ready to take
alenient viewof the situation. O course, this does not
bind the Court in any nmanner. Therefore, taking an overal
view of the fanilial and the criminal factors involved, we
reduce the inprisonment from4 years to 2 years R |
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We nust, however, direct our attention in a different
penol ogi cal direction. For sentencing efficacy in cases of
lust-loaded crimnality cannot be sinplistically assuned by
award of long incarceration, for,

591

otten that remedy aggr avat es the mal ady. Puni tive
therapeutics nust be nmore enlightened than the blind
strategy of prison severity where all that happens is sex

starvation, brutalisation, crimnal conpanionship, versatile
vices through bio-environmental pollution, dehumani sed cel
drill under 'zoological’ conditions and emergence, at the
time of release, of an enbittered eneny of society and its
values with an indelible stigm as convict stanped on hima
potentially good person  ’'successfully’ processed into a
har dened del i nquent, thanks to the penal illiteracy of the
Prison System The Court nust restore the man

A hyper-sexed honp sapi ens cannot be habilitated by
hum i ating or harsh treatnent,  but that 1is precisely the

perversion of unr ef or med Jail Justice whi ch sone
crimnologists have described as the crinme of punishment.
This Court has held, in Sunil Batra' s case and |ater that,

constitutionally viewed,” punitive deprivation of persona
freedom nust be goal-oriented and humanely restorative,
apart from being deterrent. The insulated years behind the
i nsensitive bars nust possess a hospital setting if
correction is a social purpose, as Gandhiji often insisted.
In-prison treatnment nust, therefore,  be geared to psychic
heal i ng, release of stresses, restoration of  self-respect
and cultural normalisation, apart ~fromtraining to adapt
oneself to the life outside. The functional failure of our
pachyderm c prison projects, exacerbated by its tension and
trauma on the one hand and the reverse ethos inside on the
ot her, deserves judicial cognizance. The current efforts of
Governnments, Central and State, to reformjail reginmen, we
hope, will give a better deal to the caged comunity. For
these reasons, in this case, we deem it desirable to
superadd to the sentence of inprisonnment a few directives to
ensure that the carceral period reforns the convict.

The appellant is not a 'habitual’ and has no vicious
ant ecedents except this fugitive, randy nolestation which is
bad enough in a society where wonmen are often socially weak
and sexually victimsed. It nmay be margi nally extenuatory to
nmention that nodern Indian conditions are drifting into
soci etal perm ssiveness on the <carnal front pronoting
proneness to pornos in life, what Wi t [ i bidi nous
"brahnmachari s’, wonani sing public nen, |ascivious dating and
mati ng by unwed students, sex explosion in. celluloid and
book stalls and corrupt norals reaching a new "“high’ in high
pl aces. The unconvi ct ed devi ants in soci ety are
denoralisingly |large and the State has, as yet, no
convi ncing national policy on fenale flesh and sex sanity.
We hope, at this belated hour, the Central Government wll
defend I ndian Wnanhood by stanmping out voluptuous  neat
markets by merciless crimnal action
592
| sol ated prosecutions and annual suppression rhetoric wll
stultify the law where the vice is wi despread and the | arger
felons are often |l et |oose.

This reflection apart, we nust, as part of the
sentenci ng package, design a curative course for this
prisoner to rid himof his aphrodisiac overflow and restore
himinto safe citizenship

He is a youth barely 22 with no crimnal antecedents
save this offence. He has a young wife and a farmto | ook
after. Gven correctional courses through neditationa
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therapy and other neasures, his erotic aberration nay wther
away. A nman |like the appellant has a reasonabl e prospect of
shaping into a balanced person, given propitious socia
environs, curative and congenial work and techniques of
internal stress release or of reformatory self expression

In this background, we regard a four vyear term of
ri gorous inprisonment nore hardening than habilitative, even
though we deplore the sex violence the young appellant has
inflicted on his cousin's wi fe snatching a tricky
opportunity. Even so, the incrimnating conpany of lifers
and others for long may be counter-productive, and in this
perspective, we blend deterrence with correction and reduce
the sentence to rigorous inprisonnment for two years. W wi sh
to enphasise that the special circunstances of this case
constrain us to relent~ a little on principle because the
restorative approach to sentencing has been jettisoned by
the courts bel ow.

The task is not ~done by 'a negative reduction in the
prisonterm Wat is nore inportant is a set of positive
prescriptions which wll ensure his turning a new | eaf. One
maj or method in securing this goal is to keep alive the
famly tie of the person in  prison so that he nmay not
deteriorate into a non-person. Wthin limts of the Prison
Act and Rules thereunder, the State " CGovernnent or the
| nspector General /of Prisons wll ensure that on parole,
furlough or orders, the young appellant turns a new | eaf of
normal life.

N. K. A Appeal allowed in part.
593




