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ACT:
| ncome- Tax- Assessnment - Acceptance by Incone-tax O ficer of
the assessee’s  nethod of accounting--Power of Appellate
Assitant Conm ssioner in appeal -If can reject such nethod
and adopt another Indian Incone-tax Act (Xl of 1922), ss.
31, 13 Proviso-Indian Income-tax Rules, R 33.

HEADNOTE:

The respondent assessee, a non-resident conpany, sold and
publ i shed books and magazi nes in various parts of the world.
It submtted for the assessment year in question a return in
which a fixed percentage of the marked price of al

publications sold in India, printed in India or elsewhere,
was adopted as the cost of production and'this nethod of

accounting was followed in the return. The | ncone-tax
Oficer accepting this method, assessed the inconme at Rs.
82, 623. The assessee preferred an appeal on ot her grounds
to the Appellate Assistant Commri ssioner. The  Appel | ate

Assi stant Conm ssioner was of opinion that the true incone
of the assessee could not be deduced from the ~nethod of
accounting followed by himand accepted by the |ncone-tax
Oficer and issued a notice under s. 31(3) of the Indian
Income-tax Act and after hearing the assessee fixed his
assessabl e incone at Rs. 1,11,616 by appl ying the provisions
of Rule 33 of the Indian Incone-Tax Rules. The assessee
appeal ed to the Appellate Tribunal and the Tribunal, relying
on a recent decision of the Bonbay Hi gh Court, held that the
Appel |l ate Assistant Conmissioner had no jurisdiction to
enhance the income in the way he did and referred the matter
to the H gh Court at the instance of the appellant- The
Hi gh Court hel d agai nst the appellant and he appeal ed. The
guestions for decision were whether it was open to the
Appel | ate Assistant Commi ssioner in exercise of his powers
under S. 31(3) of the Act to reject the nethod of
accounting, followed by the assessee and accepted by the
I ncome-tax O ficer, under the proviso to s. 13 of the Act,
and conpute the incone, profits or gains of the assessee
under Rule 33 of the Rules.

Held, (per S. K Das and Kapur, jj., Bhagwati, J.
di ssenting) that the questions must be answered in the
affirmati ve and the appeal nust succeed.
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There is nothing ins. 31, read with the proviso to s. 13 of
the Indian Inconme-tax Act which prevents the Appellate
Assi stant Conmi ssioner, in, an appeal preferred by the
assessee, from exercising the powers which the I|ncone-tax
O ficer can exercise under the proviso to s. 13 of the Act.
Al though it is for the Incone-tax Oficer, in the first
instance, to decide what would be the correct nethod of
accounting under the proviso in a particular case, he has,
in doing so to act reasonably and judicially and
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not subjectively or arbitrarily and any decision he nay
arrive at cannot be treated as final. Neither s. 13 nor the

provi so i mposes any limtation on the wide powers conferred
on the Appellate Assistant Comm ssioner by s. 31(3) of the
Act once be is in proper seizin of the matter.

Narrondas Manordass, Bomnbay v. Conmi ssioner of Income-tax,
[1957] 31 I T.R 909, approved.

K. F. Vakeel© v. The Comm ssioner of Inconme-tax, |I.T.
Ref'erence NO~ 21 of 1950, Bonbay Hi gh Court, dissented from
Case-1 aw di scussed.

The Appel | ate Assistant Commissi oner has al so,the power in
an appeal to apply the provisions of Rule 33 of the, Indian
I ncome-tax Rul es for the purpose of a correct conputation of
the assessee’s incone although the Incone-tax Oficer has
not done so,

Per Bhagwati, J.-The difference in the |anguage of the two
conditions, on the fulfillment of ~which the nethod of
accounting ‘regularly enployed by the assessee can be
rejected under the proviso to s. 13 of the Indian |Incone-tax
Act clearly indicates that the Legislature intended that any
determ nation as to the second condition, nanely, that the
i ncomre, profits and gains of the assessee cannot be properly
deduced fromthe nmethod regularly enployed by him nust be
of the Income-tax Oficer alone and no other authority
described in the hierarchy of I ncome-tax authorities and
defined by the Act.

K. F. Vakeel v. The Conm ssioner of |Inconme-tax, |I|.T.
Ref erence NO 21 O 1950, Bonbay Hi gh Court, approved.

Nor are the powers of the Appellate Assistant Conm ssi oner
under s. 31(3) O the Act, in however wi de terns they may
have been descri bed, absol ute in character bei ng
circunscribed, as they necessarily are, by the nature of the
proceedi ngs before himand are limted to the subject-matter
of the assessnent.

Narrondas Manordass, Bonbay v. The Commi ssioner of | ncone-
tax, Bonbay, [1957] 31 I.T.R 909, referred to.

Case- | aw di scussed.

Section 31(3) of the Act has, therefore, to be read along
with s. 13 and its proviso and so read there can be no doubt
the Appell ate Assistant Commi ssioner has no power in appea
to nullify the power which the Income-tax O ficer alone has
under the proviso. He has no power to reject the method of
accounting regularly enployed by the assessee suonotu. | f
he thinks that the Income-tax Officer was in- error /in
accepting that nethod as the proper nethod for conputingthe
assessee’'s income what he can dois to set aside the
assessnment and direct the Incone-tax O ficer to make a fresh
assessment under s. 31(3)(b) of the Act. Nor can he in
exerci sing his power of enhancing the assessnent under s. 31
(3)(a) exercise the power under the proviso to s. 13 whi ch
is solely vested in the Incone- tax Oficer
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The questions nust, therefore, be answered in the negative.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 29 of 1955.
Appeal by special leave fromthe judgnment and order dated
the 14th March, 1953, of the Bombay Hi gh Court in
I ncome- Tax Reference No. 27 of 1952.
C. K. Daphtary, Solicitor-General of India, G N. Joshi
R H. Dhebar, for the appellant.
N. A. Pal khivala, J. B. Dadachanji, S. N Andley Rameshwar
Nath and P. L. Vohra, for the respondents’
1957 Cctober 16. The judgnent of S. K. Das and J. L. Kapur
JJ. was delivered by S. K Das J. Bhagwati J. delivered a
separate judgment.
S. K. DAS J.--This is an appeal by special |eave from the
judgrment and order of the High Court of Judicature at
Bonbay, dated March-4, 1953, in Incone-tax Reference No. 27
of 1952, by which the said Hgh Court answered certain
guestions of |lawreferred to it in the negative. The answer
to those questions depends upon the true scope and effect of
certain provisions of the Indian Incone-tax Act (Xl of
1922), ~hereinafter referred-as the Act, regarding which
there has already been a difference of opinion between two
H gh Courts in India. Unfortunately, we have come to a
concl usion different fromthat of our |earned senior brother
Bhagwati J./, and we are explaining in this judgnment, as
briefly and «clearly as we can., the grounds on which our
concl usion is| founded.
Very briefly put, the relevant facts are these. The
assessee, respondent before us, is a non-resident conpany
which has its head office in London and branches in |ndia.
It sells and publishes books and nmmgazi nes in various parts
of the world. For the assessnent year in._ question, it
submitted a return of incomein which with regard to al
publications sold in India, whether printed in India or
el sewhere, a fixed percentage of what was known as the
marked price was adopted as-the cost of production. Thi s,
if one my so put it, was the method of accounting on which
the assessee conpany submitted its return. The 88
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Income-tax O ficer apparently accepted it and subject to
certain mnor nodifications as respects some itens of
expenditure and an all eged bad debt with which we are not
now concerned, assessed the assessee on an income of Rs.
82, 623. The assessee appealed to the Appellate  Assistant
Comm ssioner. The latter issued a notice-under-s. 31(3) of
the Act against the assessee, and after hearing / the
assessee, enhanced the assessnment of the assessee company’'s
busi ness income to Rs. 1,11,616. The Appellate Assistant
Comm ssi oner found:
"It is noticed that on total turnover of Rs.” 16,01,973 for
the previous year ending 30th May, 1943, the gross profit
amounted to Rs. 4,09,360 working out to just about 25.5 per
cent. In the case of World profit and | oss account | / find
that the gross profit earned was pound 231,070 on tota
sal es of pound 628, 000
working out to over 37 per cent. The difference in gross
profit is so wide that sonme explanation had to be called for
fromthe appellants, especially in view of the fact that the
appel l ants do not maintain what should be called an Indian
trading and profit and | oss account on the sane lines as the
Wrld trading and profit and | oss account. The profit and
| oss account naintained in India shows only the purchases at
the rate at which these were charged to the Indian branches
by the London head office instead of the real cost of these
publications."

and
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He was of the view that inasnmuch as the fixed percentage of
the marked price adopted by the assessee conpany as the
production cost for its publications sold in India did not
correctly represent the actual cost of production, the
nmet hod of accounting regularly enployed is such that a true
figure of incone, profits and gains is not deducible
therefrom He fixed the income of the assessee conmpany on
the basis of the net world profit of the assessee on its
world turnover, and applying that basis to its Indian
business cane to the conclusion that the income of the
assessee was Rs. 1, 1 1,616. He did so presumably under the
proviso to s. 13 and R 33 of the Indian Incone-tax Rules,

1922,
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The assessee conpany then appealed to the Appel | ate
Tri bunal . The Appellate Tribunal remanded the case to the

Appel |l ate Assistant Conmi ssioner, but before the remand
coul d be deci ded cane the decision of the Bonbay H gh Court
in K. F. Vakeel v. The Comm ssioner of Income-tax (1). The
Tribunal then held that in view of that decision, the
Appel |l ate Assistant Conmi ssioner had no jurisdiction to
enhance the incone to Rs. 1,11, 616. Thereafter, t he
Conmi ssi oner of Income-tax, Bonmbay City, appellant before
us, asked the Tribunal to submt certain questions of lawto
the H gh Court of Bonbay. These questions were"

(1) Wet her it is open to  an Appel | ate Assi st ant
Conmi ssioner on appeal to reject the assessee’s books of
account, whi.ch have been accepted by the Inconme. tax O ficer
?

(2) \hether it isopen to an Appel | ate Assi st ant
Conmi ssi oner on-appeal to invoke the provisions of Rule 33
of the Indian Income-tax Rules for the purpose of conputing
the incone of a non-resident, the Incone-tax. Oficer not
havi ng done so ?

(3) Wether it is .open to an Appel | ate Assi st ant
Conmi ssi oner on appeal to enhance an assessnment in exercise
of the powers conferred upon himby section 31(3)(a) of the
Indian Inconme-tax Act, where as a result /of definite
information he is of opinion that the income of the assessee
has been under-assessed?" By its judgment and order  dated
March 4, 1953, the Hi gh Court answered the first two
qguestions in the negative and held-rightly in our  viewthat
the third question did not arise. The appellant then asked
for and obtained special |eave to appeal from the said
j udgrment and order of the Bonbay Hi gh Court.
The first question appears to us to have been somewhat
widely franmed and, in the terms in_ which it has been
expressed, is not confined to the nethod of. accounting
referred toins. 13 of the Act. The Incone-tax Ofiicer
even when he accepts the assessee’s nethod of accounting, is
not bound by the figure of profits shown in- the accounts.
If and when an appeal is taken by the assessee to the
Appel | at e Assi stant Comm ssi oner,

(1) I.T. Reference No. 21 of 1950, Bombay Hi gh Court-
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the latter can re-exam ne the books of account to test the
correctness of the assessnent made. It is not disputed
before wus that '"accounts’ nust be distinguished from the
"method of accounting’. Section 13 and its proviso are
concerned with the nmethod of accounting. |In the context of

the statenment of the case,, however, the first question
really nmeans this: is it open to the Appellate Assistant
Conmi ssioner, on an appeal preferred by the assessee, to
reject for the first tine the nethod of accounti ng,
purporting to act under the proviso to s. 13 of the Act, on
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the ground that the incone, profits and gains cannot be
properly deduced therefrom when the Incone-tax O ficer
al t hough he has not expressly said so nust be taken to have
accepted the self-same nethod of accounting ?

The answer to the question depends on a correct
interpretation of ss. 13 and 31 of the Act. W shall first
read s. 13 of the Act:

" 13. Incone, profits and gains shall be conputed, for the
purposes of sections 10 and 12, in accordance with the
met hod of accounting regularly enployed by the assessee:
Provided that, if no nethod of accounting has been regularly
enpl oyed, or if, the method enployed is such that, in the
opi nion of the Incone-tax Officer, the inconme, profits and
gains cannot properly be deduced therefrom then t he
conput ati on shall” be nade upon such basis and in such nanner
as the Incone-tax Officer may determne.”

The section enacts that for the purposes of s. 10 (profits
of “busi ness, profession or vocation) and s. 12 (income from
ot her sources) inconme, profits and gains nust be conputed in
accordance with the nethod of accounting regularly enployed
by the assessee. The choice of. the nmethod of accounting
lies wth the assessee; but the assessee nust show that he
has foll owed the method regularly for his own purposes. The
section and the proviso read together clearly make such a
nmet hod of accounting regularly enployed by the assessee a
conpul sory ' basis of conmputation - unless, in the opinion of
the Incone-tax Oficer, theincome,” profits and gains
cannot properly be deduced therefrom
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If the true incone, profits and gai ns cannot be ascertained
on the basis of the assessee’s nethod, or where no nethod of
accounting has been regularly enployed, the incone nust be
conputed wupon such basis and in such nanner as the |ncone-
tax O ficer may determ ne

Thus far, there is no divergence of opinion as to the true
scope and effect of s. 13 and its proviso. The divergence
starts when s. 13 is readalong with s. 31, 'and we come to
the powers of the Appellate Assistant Conmi ssioner. Section
31, in so far as it is relevant for our purpose, is in these

terns:

" 31(3). In disposing of an appeal, the Appel | at e,
Assi stant Conmi ssioner may, in the case of an order of
assessnent, - -

(a) confirm reduce, enhance or annul the assessnent, or
(b) set aside the assessnent and ~direct the |ncone-tax
Oficer to. make a fresh assessnent  after making /such
further inquiry as the Income-tax Oficer thinks fit or the
Appel | ate Assi stant Comm ssioner may direct, and the Income-
tax O ficer shall thereupon proceed to  make /such (fresh
assessment, and determi ne where necessary the anount of tax
payabl e on the basis of such fresh assessnent.

Provi ded that the Appell ate Assistant Comm ssioner shall not
enhance an assessnent or a penalty unless ’'the appellant has
had a reasonable opportunity of show ng cause against such
enhancenent ;

Provided further that at the hearing of any appeal agai nst
an order of an Inconme-tax Oficer the Income-tax O ficer
shall have the right to be heard either in person or by a
representative."

On one side, the argument on behalf of the appellant is that
s. 31 does not in any way limt or circunscribe the power of
the Appellate Assistant Comm ssioner so as to exclude from
the ambit of his jurisdiction the power given by s. 13 and
its proviso; on the other side, the argunment for the
respondent is that by reason of the ternms of the proviso,
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particularly
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the expression "in the opinion of the Inconme-tax O ficer"
occurring therein, the power or duty of rejecting the nethod
of accounting on the ground that the incone, profits and
gai ns cannot properly be deduced therefromis given to the
Income-tax O ficer alone and not to any other authority in
the hierarchy of authorities nmentioned in s. 5 of the Act.
Ancillary to the aforesaid two main contentions, there is a
further di ver gence of opi nion as to  whether t he
determ nation of the Incone-tax O ficer under the proviso to
s. 13, in so far as such determnation depends on his
opinion, is final 'or not. On behalf of the appellant it 1is
contended that it is not final--whether the deternmination is

in favour of the assessee or not--provided an appeal is
preferred by the -assessee and the Appellate Assistant
Conmi ssi oner gets seizin of the assessnent. For t he

respondent, the argunment is that it is final when the
determnation is in favour of the assessee, even if the
assessee prefers an appeal on any other ground; but it 1is
not final if the determnation is against the assessee and
the assessee appeal s against that determ nation. These are
the rival contentions which now fall for consideration
Learned counsel for the respondent has drawn a distinction
bet ween what he called at one stage of his argunents (i) an
obj ective det erm nati on by the | ncone-t ax Oficer-a
determi nation based on certain objective facts and |eading
to certain consequences for oragainst the assessee and (ii)
a small category of cases where the determination is purely
subjective and results -in certain  consequences for or
agai nst the assessee.” Learned counsel has expressed the
sanme argunent in | ess philosophical terns by saying that in
one class of cases, the determination is by whosoever nay be
the assessing authority at the initial or appellate stage,
and in the other by a naned authority only. According to
him into the first class of cases the entire hierarchy of
I ncome-tax authorities are(included; but in the second class
of cases, the decision rmust be that of the 'naned authority
only. He has referred us to certain other sections of the
Act where, according to him the determination is also
subj ective, such as-- s. 4A (a) (iv),
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a.10(2)(vi), s. 12B(2), s. 23A, etc. In~ sone ot her
sections, it is pointed out, two or nore authorities are

naned, e.g., ss. 27, 38, 48, etc. By what we nmust adnmit is
a very adroit and plausible piecing together of sone of
these sections, |earned counsel has built up his argunent
that in the present case the opinion of the Income-tax
Oficer that the incone, profits and gains can be properly
deduced fromthe nethod of accounting regularly enployed by
the assessee is a subjective determ nation of the Incone-tax
Oficer alone, and the opinion of no other officer or
authority can be substituted therefor. The Appel | ate
Assi stant Comm ssi oner had, therefore, no jurisdiction to go
behi nd that opinion

We are unable to accept this |line of argunent as correct,
and our reasons are these. Firstly, we think that |earned
counsel is reading nore into the expression " in the opinion
of the Income-tax Officer, occurring in the proviso to s. 13
than what is warranted by the | anguage used. Vet her the
method of accounting is regularly enployed or not is
undoubt edl y a matter which the Appel | ate Assi st ant
Comm ssioner can go into when he has seizin of the appeal
It is not challenged that if the Incone-tax Oficer decides
agai nst the assessee and determ nes that the incone, profits
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and gains cannot properly be deduced from the assessee’s
net hod of accounting, the determination is liable to be set
aside on appeal by the assessee. Wiat then is the reason
for holding that a subjective determnation or t he
determ nati on of a named authority (whatever expression may
be used) is inviolate in one case but not so in the other *?
We have carefully exam ned the other sections of the Act to
which |earned counsel for the respondent has referred; but
we are unable to agree with himthat the |anguage used
therein supports the very subtle distinction that he has
dr awn. Let wus take, for exanple, s. 23 which deals wth
assessment . Under sub-s. (3), the Incone-tax Oficer
assesses the total incone of the assessee and determi nes the
sum payabl e on the basis of such assessnent; under sub-s.
(4)the Incone- tax Oficer the assessment to
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the "best of his judgnent"-an expression much stronger than
,in the “opinion of the lIncone-tax. Oficer." It is not

disputed that in an appeal from an assessment under s. 23,
t he Appel l'ate Assistant Comrissioner can interfere with the
determ-nation or judgment of the Income-tax Oficer, and in
such an appeal the Appellate Assistant Comr ssioner can nake
his own assessnment and exercise the power which the |ncome-
tax O ficer could exercise. Since 1939 an appeal lies from
a " best of judgnent " assessnent nade under sub-s. (4) of
s. 23, but the right is restricted to " the anobunt of incone
assessed or the amount of tax determined." Wiy can he not
then interfere with the opinion of the Incone-tax Oficer
under the proviso to s. 13 ? It is contended that both sub-
ss. (3) and (4) of s. 23 prescribed objective conditions for

the exercise of the power referred to therein. It is true
that under both sub-sections the. assessnment nust be a fair
and honest estinmate an not arbitrary or capricious. Apart

from that, however, we do not see what other ' distinctive,
obj ective conditions there are which put those sub-sections
in a different category.

The words 'in the opinion of the Incone-tax Officer’ are not
to be construed in the sense of a nere discretionary -~ power;
but in the context of the words used in the proviso to's. 13
they inpose a statutory duty on the Income-tax Oficer to
exam ne in every case the nethod of accounting and” to see
(i) whether or not it is regularly enployed and (ii) to
det erm ne whether the inconme, profits and gai ns can properly
be deduced therefrom Section 30 of the "Act -gives the
assessee a right of appeal in respect of certain orders
i ncludi ng an order of assessnent made under s. 23. Secti on
31 deals wth the hearing of an appeal and powers of the
Appel  ate Assistant Conmi ssioner. Before disposing of the
appeal, the Appellate Assistant Conmi ssioner  my, if he
thinks fit, nmake a further enquiry hinself or cause it to be
made by the Incone-tax Officer, and in disposing of the
appeal he nmay, in the case of an order of assessnent,
confirm reduce, enhance or annul the assessment: he may set
it aside and order a fresh
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assessment . There is nothing in the | anguage of s. 31 of
the Act which inposes any restriction on the powers of an
Appel |l ate Assistant Commi ssioner so as to prevent him from

exercising the power under the proviso to s. 13. The
restriction, if any, nust be inferred fromthe |anguage of
the proviso itself. It is contended that the use of the
words " in the opinion of the Income-tax Oficer " in the

second part of the proviso to s. 13 suggests a conplete
elimnation of the Appellate Assistant Conmi ssi oner’ s
jurisdiction to decide for the first tine that the method of
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accounting is such that the income, profits and gai ns cannot
be properly deduced therefrom It is true that the decision
as to the nmethod of accounting is to be arrived at first by
the Income-tax Oficer after a careful scrutiny of the
accounts whether they are sinple or conplicated, and the
power is to be reasonably and judicially exercised, which
excludes any subjective or arbitrary decision by the |Incone-
tax Oficer. It cannot, however, be said that a power so
exercised is clothed with finality and would be excluded
fromreview by the Appellate Assistant Conm ssioner; and in
review ng the order the appellate authority can exercise the
same powers which the Income-tax Officer could exercise.
Qur attention has been drawn to the difference in |anguage
in which the two conditions for the application of the
provi so have been expressed; the first condition is
fulfilled if no nethod of accounting is regularly enployed
the second condition, however, requires an opinion, Vviz.,
the opinion of the Income-tax Officer that the inconeg,
profits and gai ns cannot be properly deduced fromthe nethod
of . __accounting regularly enployed. It is pointed out that
the first conditioninvolves an objective deternination-not
by any named authority but by any and every authority which
may have to consider whether the condition as to the
regularity of the nethod enpl oyed has been fulfilled or not;
whereas the second condition involves a determination by a
naned authority. The argurent is that by reason of the
aforesaid difference in |anguage, the Legislature clearly
intended that the opinion of no, other officer can be
substituted for the, 89
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opinion of the naned authority, viz., ‘the | ncone-t ax
Oficer, with regard to the fulfilnment of the second
condition ; therefore, once the Inconme-tax Oficer accepts

the met hod of accounting as proper, the Appellate Assistant
Conmi ssi oner has no jurisdiction to go behind that opinion

We are unable to accept this-argunment as correct. It is to
be renenbered that with regard to both conditions, the first
and initial duty is that of the Incone-tax Oficer to
determ ne whether the conditions or any of them are
fulfilled ; secondly, if theopinion of the Inconme-tax
Oficer with regard to the second condition is to be
inviolate by reason of the difference in |anguage, then it
should be inviolate in all cases. Wiy should it be
inviolate in one case and not so when the assessee appeals
against a determination nade adverse to him? W feel that
the second condition is expressed in the terns in which it
has been expressed, because it involves an inferentia

process and the expression 'in the opinion of the |Income-tax
Oficer’ is aptly used as that officer nust in the (first
instance nake the determination. |t does not,/ necessarily
follow that the Appellate Assistant Conmm ssioner cannot
revise the determ nation and exercise the power which the
I ncome-tax O ficer could exercise.

A reference was al so made by counsel for the respondent to
the definition of 'Appellate Assistant Commi ssioner’ ~and
"I ncone-tax Officer’ in ss. 2(3) and 2(7) of the Act. These
definitions do not carry the matter any further; because in
order to determ ne the scope of the powers of the Appellate
Assi stant Comm ssioner, ss. 30 and 31 must be | ooked at and
they wll govern appeals, unless those powers are cut down
by the words of ss. 2(3) and 2(7) or any other provision of
the Act.

Anot her distinction which | earned counsel for the respondent
has drawn with regard to the finality of the determnation
of the Income-tax O ficer under the proviso to s. 13 is
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this: he has said that where the Incone-tax Oficer
determ nes that the nethod is unacceptable in the sense that
income, profits and gains cannot be properly deduced
therefrom there is
701
a, decision; where, however, he does not so decide, there is
no decision, and it is nerely a case of nonexercise of
power. This distinction |earned counsel for the respondent
has drawn in order to get over the anonaly that follows in
holding that in one case the determination is final and in
another <case it is not so. W are not at all inpressed by
this distinction. For one thing the distinction is nmuch too
subtl e, then again, |ooked at fromthe proper standpoint, a
nonexercise of the power under the proviso is also a,
decision inasmuch as it ampbunts to an acceptance of the
met hod of accounting on the ground that the income, profits
and gai ns can be properly deduced therefrom In the instant
case the I'ncome-tax O ficer has | ooked into the accounts and
the conputation on the basis of the method enpl oyed has been
adopted by him

Lastly, it seens to us clear that the answer to the question
is provided by the | anguage of s. 31. As observed by Chagl a
C. J. in Ms. ~“Narrondas Manordass Bonmbay v. Comm ssi oner of
Income-tax (1), the |anguage is wi de enough to enable the
Appel | ate Assi stant Comm ssioner to " correct the Incone-tax
Oficer not only with regard to a matter which has been
raised by  the assessee but also with regard to a natter
whi ch has 'been considered by the incone-tax Oficer and
determned in the course of the assessnent." W are unable
to accept the argunment that the proviso to s. 13 inposes a
[imtation on the powers of the Appellate Assi st ant
Comm ssioner under s. 31. No doubt, the two sections must
be read harnoniously; but s. 13 and its proviso contain no
words of limitation or qualification upon the power of the
Appel | ate Assi stant Commi ssioner in enhancing the assessnent
or setting aside the assessnent and directing a fresh
assessment to be made by the Inconme-tax O ficer. Deal i ng
with the powers of the Appellate Assistant / Conmi ssioner
Chagla C.J. in Narrondas’'s case (1) said:

"1t is clear that the Appel [late Assistant Comm ssioner ' has
been constituted a revising authority against the _decisions
of the Income-tax O ficer; a revising authority not in the
narrow sense of revising what is

(1) [21957] 31 I.T.R 909.
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the subject-matter of the appeal, not in the sense of
revising those matters about which the, assessee nakes 'a
grievance, but a revising authority inthe sense that once
the appeal is before himhe can revise not only the ultinmate
conputation arrived at by the Incone-tax Oficer but he can
revise every process which led to the ultimate conputation
or assessnment. |In other words, what he can revise is not
merely the ultimate anmount which is liable tax, but he is
entitled to revise the various decisions given by the
I ncome-tax Officer in the course of the assessment _and al so
the wvarious incomes or deductions which cane in for
consi deration of the Inconme-tax Oficer." W are in
agreenment with these observations.

The substance of the matter as it appears to us is this: the
proviso to s. 13 uses the expression " in the opinion of the
I ncome-tax O ficer" nerely because, in the first instance,
it wll fall on the Income-tax Oficer to determne after
considering the method of accounting regularly enployed
whet her incone, profits and gains can be properly deduced
therefrom in the same way as any ot her question of fact has
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to be determined initially by the Incone-tax Oficer; the
Legi sl ature has not drawn any such nice distinction between
objective and subjective deternination as is sought to be
made out by | earned counsel for the respondent. Lastly, the
proviso to s. 13 does not inmport any limtation ’'on the
power of the Appellate Assistant Conm ssioner under s. 31
and the latter section gives the Appellate Assi st ant
Conmi ssi oner power to revise every process which leads to
the ultinmate computation or assessnent.

Two other points also require notice at this stage. In the
course of the arguments before us, a reference was nmade to
s. 33B, which was inserted by the Income-tax and Business
Profits Tax (Anmendnent) Act, 1948. There can be no doubt
that, in view of the language wused in is. 33B, the
Comm ssioner of ‘I ncone-tax may interfere with any order of
the I ncone-tax Officer, including a determnation under the
proviso to~ S. 13, provided the other <conditions of the
section are fulfilled. 'Section 33B runs counter to the
cont enti on
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that a determination wunder- the provisoto s. 13 is a
subj ective deternination or a deternmination of a named
authority, which is inviolate in character. Any such
construction  as -is contended for by the respondent will
render this /section nugatory.

The other point is this: assune-that a determ nation under
the proviso to s. 13 in favour of the assessee can be gone
into by the Appellate Assistant Conmi ssioner when the
assessee prefers an appeal on sonme ot her ground, and assume
al so that the Appell ate Assistant Comm ssi oner can set aside
the assessnment if he finds that the Income-tax Oficer has
not applied his mnd to the proviso or has wongly held that
fromthe nmethod of accounting, the inconme, profits and gains
can be properly deduced; what canhe (lo then.? Can be act
under the proviso hinself and determ ne the question or nust
he only direct the Income-tax Oficer to apply his mnd
afresh to the proviso ? On one side, there i's the I|anguage
of the proviso, and on the other the |anguage of s. 31 which
gives w de power to the Appellate Assistant ~Commi ssioner
At first sight, there may appear sonme conflict between the
t wo. But on a closer scrutiny there is, we think, 'no
conflict. As we have said before, the |anguage of the
proviso nmeans only this that, in the first _instance, the
Income-tax O ficer nmust formhis own opinion as to whether
the income, profits and gains can be properly deduced from
the met hod of accounting regularly enmployed, if any ; but if
he fails to apply his mnd to the proviso or cones to 'a
wong determination for or against the assessee in the
conput ati on of the incone, the Appel | ate Assi st ant
Conmi ssi oner can correct the error in conputation, provided
he has seizin of the assessnent on an appeal filed by the
assessee. If the assessee files no appeal, 'the Appellate
Assi stant Conmi ssioner does not cone into the picture,
because the Revenue has no right of’ appeal from an
assessment nmade by the Incone-tax Oficer. Wether in a

particular case, a remand will be the proper order or
whether the error can be corrected by the Appel | ate
Assi st ant Conmi ssi oner hinmsel f will depend on the
ci rcunmst ances of each case. If it be held that the
Appel | at e Assi st ant
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Conmi ssioner can only set aside the assessnent in such
circunstances, an inpossible result may follow If the

Appel | ate Assi stant Comm ssioner holds that fromthe rmethod
of accounting the incone, profits and gains cannot be
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properly deduced, |let us assume that the only order he can
pass is to set aside the assessnent and direct the |ncone-
tax Officer to nmake a fresh assessment. But if the opinion
of the Inconme-tax Oficer is the only opinion which
determ nes the matter, the Incone-tax Officer may adhere to
his opinion. That will result in a deadl ock. If the
proviso to s. 13 does not inpose any linmtation on the power
of the Appellate Assistant Conm ssioner, as we hold it does
not, then the Appellate Assistant. Conm ssioner has the
power to correct the error in the way nost suitable in the
ci rcunst ances of the case, provided he acts within the anbit
of his power under s. 31 of the Act. Section 31 (3) does
not in terms say that the power to vary the assessnent
including the power to enhance it is subject to ally
[imtation.
We have so far -dealt wth the questions at i ssue
untranmelled by “any authorities. W now turn to such
authorities as have been pl aced before us. W take up first
the decisionin K F. Vakeel v. The Commi ssioner of |ncone-
Tax ~(1). ~The facts of that case were these: the assessee
carried on a business of | oading and unl oading ships from
January 1, 1943 to June 30, 1944. On July 1, 1944, the
assessee entered into a partnership with his brother. The
assessee mai'ntai ned his accounts on the cash basis and his
accounting /'year was the calendar year. For the cal endar
year 1943 he was assessed to incone-tax on his accounts
which as stated were mmintained on cash basis. On July 1
1944, when the firmof the assessee and his brother cane
into existence the position was that there were outstandings
to the extent of Rs. 2,13,306 and there were liabilities to
the extent of Rs. 86,650. Between July 1, and Decenber 31
1944, the assessee recovered Rs. 202,209 and he discharged
the liabilities to the extent of Rs. 86,650. Therefore, the
nett amount that he realised between July 1 and Decenber 31,
1944, was Rs. 1,15,559. It is this anmpunt

(1) i.t. reference No.21 of 1950
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whi ch was the subject-matter of the reference. The
contention of the assessee was that as this anmount. was
realised after he ceased to do business, it was a capita
recei pt which was not subject to tax: Hi s further
contention was that as he kept his accounts on cash basis,
this anmount could not be included in his accounts ~of the
busi ness done from January 1 to June 30, 1944, inasnuch as
this anmount was not realised during that period but was
realised during a period subsequent to the period for which

accounts were kept. VWen the nmatter ~went before the
Appel | at e Assistant Comm ssioner, he took the view that the
assessee continued to carry on the business till Decenber

31, 1944; he also held that a sum of Rs.” 2,13,306 was
recovered fromJuly 1 to Decenber 31, 1944, “and not a sum of
Rs. 2,02,209 as alleged by the assessee. Wen the assessee
appeal ed to the Tribunal fromthe decision of the Appellate
Assi stant Comm ssioner, his contention regarding the sum of
Rs. 2,02,209 was upheld by the Tribunal. Hi s contention
with regard to the termination of his business was also
upheld by the Tribunal and the Tribunal held that the
business came to an end on June 30, 1944, and not on
Decenber 31, 1944. The assessee further contended before
the Tribunal that the nett anobunt of Rs. 1,15,559 which he
realised was a capital receipt and not a revenue receipt.
The Tribunal came to the conclusion that the assessee should
be assessed not on the cash basis but on the accrual basis
and, according to the Tribunal, the sumof Rs. 1, 15,559 had
accrued to the assessee during the period of accounts, viz.,
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January 1, 1944, to June 30, 1944, and therefore it was
subject to tax. The Tribunal took the viewthat it was not
possi bl e to discover the profits made by the assessee if the
accounts were maintained on cash basis and therefore the
proper nethod of accounting was the nercantile, that is, the
accrual basis and not cash basis. The decision of the Hi gh
Court was based on two grounds: first, the Tribunal was
wong in formng an opinion suo notu that the cash basis was
not the proper basis fromwhich income, profits and gains
can be properly ascertained, because it was not for the
tribunal to form an
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opi nion on that question at all; secondly, there was nothing
before the Tribunal which could justify it in coming to the
concl usion that the Income-tax O ficer was not in a position
to deduce the incone, profits and gains fromthe nethod of
accounting adopted by the assessee. The actual decision can
be easily supported on the second ground itself, because the
Tri'bunal commtted an error of lawin comng to a finding on
no material or evidence. Indeed, the |earned Advocate-
General appearing for the Revenue, conceded in that case
that in view of the state of the record it was not possible
for himto contend that the Tribunal’s decision was correct
and further the Tribunal was in error in holding that the
assessee coul dbe conpelled to adopt the accrual basis in
keepi ng his accounts and give up the cash basis which he had
regularly mamintained in the past. Wile, therefore, the
actual decision in the case was undoubtedly correct, we are
unabl e to accept as -correct the foll owi ng further
observations in connection with the first ground

" But it is for the Income-tax Oficer, whois the assessing
officer, to be dissatisfied with the nethod  of accounting
regularly adopted by the assessee. If ‘he found no
difficulty in assessing the income, profits and gains from
the met hod of accounting regularly adopted by the assessee,
then it is not for any other authority to come to a
di fferent concl usion. It may be that if ‘an opinion is
fornmed by the Inconme-tax O ficer that opinion nmay be subject
to an appeal to the Appellate Assistant Conmi ssioner or. the

Tribunal; but in the first instance an opinion has ‘to be
formed by the Incone-tax Oficer as required by the
proviso." Wiile we agree that, in the first instance, the

Income-tax O ficer as the first assessing officer ~has to
form an opi nion about the applicability of the proviso to s.
13, we do not agree that it is not open to any other
authority, which is lawfully in seizin of “the order of
assessment of which the method of accounting under s. 13 is
only a part, to cone to a different conclusion with regard
to the applicability of the proviso. Let us examne this
point alittle nore
707

closely. The Inconme-tax Officer may proceed iin one of three
ways- (1) he may fail to apply his mnd to the statutory duty
imposed on himby s. 13 and its proviso and may accept the
assessee’'s nethod of accounting without at all considering
if (a) the nethod was regularly enployed and (b) if the
income, profits and gains of the assessee can be properly
deduced therefrom (2) he may apply his nind and decide in
favour of the assessee that the nmethod is both regular and
acceptable (in the sense that income, profits and gains can
be properly deduced therefron) ; or (3) he nay decide
agai nst the assessee and hold that the nmethod is either not
regularly enployed or is unacceptable. In the first case,
there is a, failure to performa statutory duty and it has
not been seriously disputed that the appellate authority can
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direct the Incone-tax Officer to performthat duty. This is
supported by high authority to which we shall presently
refer. In the third case, it is conceded that the appellate
authority can interfere and set aside the opinion or
determ nation of the Incone-tax Officer, and in doing so the
appel l ate authority must formhis opinion if the nmethod of
accounting is proper and acceptable. The dispute or
di vergence of opinion relates only to the second case and to
a part of it only, because it is not disputed that the
finding as to whether the nethod of accounting is regularly
enpl oyed or not is an objective determnation which the
appel | ate authority can revise. Bot h the Appel | ate
Assi stant Conm ssioner and the Appellate Tribunal have w de
powers to go into questions of fact and |aw, the Appellate
Assi stant Conmi ssioner wunder s. 31(3) and the Appellate
Tribunal under s. 33(4). Even the Conmissioner can revise
an order of the Income-tax O ficer under s. 33Bin certain
circunst ances -stated therein. W see no justification for
hol'ding that these powers, so wdely expressed by the
statute, ~becone ineffective in one particular case only,
nanely,~ when the determination or opinionis in favour of
the assessee as respects the propriety of the nethod of
accounti ng. 't istrue that the Revenue has no right of
appeal under s. 30, but hat is not a decisive circumnmstance.
The assessee can 90
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nmake any order of assessnment by the Inconme-tax O ficer fina
by not appealing therefromwhether the order is based on a
subj ective or  objective determnation. - The point is not
what happens when thereis no appeal ; but the point is when
the appellate authority is lawfully in seizin of the matter,
what powers it can exerci se.

W are, therefore, of the view that though Vakeel's case,
(1) was rightly decided, sone of the reasons given in
support of the decision are not correct in |aw

Next cones the decision of the Punjab High Court in Oienta
Bui | ding and Furnishing Conpany v. Commi ssioner of |ncone-
tax (2) where a view contrary to that of the / Bonbay Hi gh
Court was taken. Though we hold that the conclusion arrived
at in this decision is correct, there is no detailed
di scussion in the judgnent of the issues -involved, except
the bare statement that the powers of the Appellate Tribuna
under s. 33 are very w de.

Apart fromthe aforesaid two decisions which directly bear
on the question under our consideration, there are sone
ot her decisions which have an indirect but not a decisive

bearing on the question. First, in order of priority, is
the decision of the Privy Council in Comm ssioner of |ncone-
Tax v. Sarangpur Cotton Manufacturing Co. Ltd. (3). In that

case, the assessees had for years past adopted regularly the
nethod of valuation of stocks by taking some price well
bel ow both cost and market price and they followed thils
method in the rel evant accounting year. The object of / this
striking wunder-valuation was the creation of a " ~secret
reserve " which involved the retention of profits so as not
to be included in the profits shown to the sharehol ders by
the profit and | oss account and the bal ance sheet, but which
constituted part of the taxable profits. The | ncone-tax
Oficer, wthout applying his nmind to the question whether
the true profits could be deduced from the nethod of
accounting regularly enployed by the assessees, accepted the
accounts and held the assessees bound by the figure of
profit shown in the accounts. The Privy Council held that
t he
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profit shown in the profit and | oss account and the bal ance
sheet was not the true figure for incone-tax purposes and
the Income-tax O ficer could not reasonably conclude that
the true profits could be properly deduced from a gross
under - val uati on. It is clear fromthe decision that their
Lordshi ps proceeded on the footing that the Incone-tax
Oficer had failed to performthe statutory duty inmposed on
him they anmended the question accordingly, answered it in
the negative, and directed that it would be for the Incones
Oficer to proceed to the proper discharge of his duty under
s. 13. The decision is clear authority for the view that
where there has been a failure to performthe statutory duty
i nposed on the Incone-tax O ficer under s. 13 of the Act,
his order is liable to be set aside, even though he nay have
accepted the accounts and held the assessee bound by the
figure of profit shown.in the accounts.

There are a nunber of decisions where it has been held that
an order of the Income-tax O ficer under the proviso to s.
13 '‘against an assessee is liable to be set aside on appeal
W need only nention sone of themhere: see Lala Sarju
Prasad ~I1n re (1); Pearey Lal Shukla of Cawnpore In re (2);
and Conmissioner of ~Incone-Tax v. Kanmeshwar Singh of
Dar bhanga (3)- In" these <cases, it was held that the
determ nation of the Incone-tax O ficer under the proviso to
s. 13 did/ 'not exenpt his computation from exam nation on
appeal , and the Appellate Assistant Conmi ssioner had juris-
diction, in an appeal against ~an -assessnent under the
proviso to. s. 13, to substitute a different method of
conput at i on.

Lastly, we refer to a fewonly of the decisions in which the
power of the Appellate Assistant Conm ssioner under s. 31
has been held to be confined tothe subject-matter of the
assessment appeal ed against, so that he has no power to
enhance the assessment by assessing new sources of incomne:
Jagar nat h Therani v. _Comm ssi oner of | ncome- Tax (4)
Gaj al akshm G nni ng

(1) [21943] 11 1.T. R 525.

(3) AIl.R 1933 P.C. 108.

(2) [1942] 10 I.T.R 239.

(4) (1925) 21 T.C. 4.
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Fact ory v. Conmm ssioner of Incone-Tax (1); Chowdhury
Sharafat Hussain v. Conmi ssioner of |Incone-Tax (2). W do
not think that these decisions touch the question at issue
before wus. The present is not a case where the Appellate
Assi stant Conmi ssioner has travel ed outside the anbit of his

jurisdiction under s. 31 of the Act.

For the reasons given above, we would answer question No. 1
in the affirmative. As to question No. 2, only a few
words are necessary. Rule 33 of the Indian |[|ncone-tax
Rul es, 1922, is in these terns:

" 33. In any case in which the Incone-tax Officer is of

opinion that the actual anpbunt of the income,  profits or
gains accruing or arising to any person residing out of the
taxable territories whether directly or indirectly through
or fromany business connection in the taxable territories
or through or fromany property in the taxable territories,
or through or from any asset or source of incone in the,
taxable territories, or through or fromany noney lent at
i nterest and brought into the taxable territories in cash or
in Kkind cannot be ascertained, the amount of such incone,
profits or gains for the purpose of assessnent to incone-tax
may be calculated on such percentage of the turnover so
accruing or arising as the Income-tax O ficer may consider
to be reasonable, or on an ambunt which bears the sane




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 31

proportion to the total profits of the business of such
person (such profits being conmputed in accordance with the
provi sions of the Indian Income-tax Act) as the receipts so
accruing or arising bear to the total receipts of the
busi ness, or in such other manner as the Income-tax O ficer
may deem suitable.”

A simlar expression occurs inthe rule :-"in any case in
which the Income-tax Oficer is O opinion etc.". For the
sane reasons which we have given with regard to question No.
1, the answer to question No. 2 is also in the affirmative.
The appeal rnust, therefore, be allowed; the judgnent and
order of the Hi gh Court of Bonbay dated

(1) [2952] 22 I.T.R 502. (2) [1956] 29 |I.T.R 759.
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March 4, 1953, is set aside and the two questions referred
to the said H gh Court are answered in favour of the
Revenue. I'n view of the difficulty of interpretation and
the divergence of opinion as respects the questions of |aw
involved, we think that the parties must bear their own
costs throughout.

BHAGMATI J.--This —appeal with special l|eave from the
j udgrment and order of the High Court of Judicature at Bonbay
rai ses an interesting question as to whether the power under
the proviso to s. 13 of the Indian Incone-tax Act (Act Xl of
1922) hereinafter referred to as " the Act " of rejecting
the net hod of raccounting regul arly enployed by the assessee
can be exercised by the Appellate Assistant Conm ssioner
whil e hearing an appeal of the assessee under s. 31 of the
Act, if the I'ncone-tax O ficer had not done so in the first
i nst ance.

The respondent is a limted conpany registered in England
having its registered office at St. Martin Street, London
In India it has its branches at Cal cutta, Bonbay and Madras.
The respondent publishes as well as sells books and
magazi nes in various parts of the world. The Head Ofice
and branches outside India invoice publications to the
I ndi an branches not at cost but at a valuation which is 25%
of the narked price for sterling publications and 30% of the
marked price for currency publications For the purposes of
conputing the profits of its Indian branches, the respondent
takes the said valuation as the cost of the publications.

For the assessnment year 1944-45 the respondent was assessed
under the Act as a non-resident conpany. Its year of
account ended on April 30, 1943. In submitting its return
of income for the said assessnent year 1944-45and in the
assessment proceedings before the I'ncome-tax O ficer for
that year, the respondent took the aforesaid invoice value
as representing the cost of the books produced by it. The
busi ness Incone returned by the respondent was Rs. 79,131
By his assessnent order dated March 24, 1945, the |ncone tax
Oficer accepted the nmethod of accounting enployed by the
respondent and its books of account
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for the Indian business. He,, however, added back certain
itens of expenses shown in the respondent’s balance-sheet
and profit and | oss account and conputed the inconme at Rs.
82,623 and disallowed the respondent’s claimfor a bad debt
of Rs. 3,592.

The respondent appeal ed agai nst the said disall owance to the
Appel | ate Assistant Comm ssioner. The Appellate Assistant
Conmi ssioner allowed the respondent’s claimfor bad debt.
He was, however, of the view that the assessee’s nethod of
accounting, viz., taking the aforesaid invoice value as
representing the respondent’s actual cost of production was
such that the respondent’s profits could not be properly
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deduced therefrom and i ssued notice to the respondent under
the first proviso to s. 31(3) of the Act, calling upon the
respondent to show cause why its assessnment should not be
enhanced. After hearing the respondent the Appel | ate
Assi stant Conmi ssioner made an order dated November 10,
1948, calculating the Indian business profits of the
respondent on an anount which bore the same proportion to
the net world profits of the respondent’s business as the
I ndi an turnover bore to the world turnover and enhanced the
I ndi an busi ness incone of the respondent by Rs. 1, 1 1,616.
The respondent preferred an appeal to the I ncome-t ax
Appel late Tribunal against this order of the Appellate
Assi stant Conm ssioner and contended inter alia that the
Appel | ate Assistant. Conmissioner had no jurisdiction to
discard the respondent’s nethod of accounting and re-
conputing the respondent’s Indian business profits in the
manner he had purported to do and that in any event for the
reasons nentioned by the respondent the margin of net world
profits could not be applied to the Indian business. By its
order dated April 29, 1950, the Tribunal renanded the case
to the Appellate Assistant Comissioner with a direction
that be should allow the respondent to prove the actual cost
of the goods invoiced to and sold in India.

The Appellate Assistant Conm ssioner submtted his renand

report in due course. |In the neanwhile, however, the High
Court had delivered its judgnent “in
113

K. F. Vakeel 'v. The Comm ssioner of Incone-tax(1l)to the
effect that no authority other than the Income-tax O ficer
had jurisdictionto act tinder the proviso.tos. 13 of the
Act .

Rel ying upon that judgnent, the respondent raised two
contentions before the Tribunal and they were (a) that it
was not conpetent to the Appell ate Assistant Comni ssioner on
appeal to reject the respondent”s nethod of accounting which
had been accepted by the Inconme-tax Oficer and (b) that it
was not conpetent to the Appellate Assistant Comm ssioner on
appeal to conmpute the ‘Indian business ‘profits of the
respondent under r. 33 of the Indian Income Tax Rules, the
I ncome-tax O ficer not having done so. - The Tribuna accepted
these contentions of the respondent and by its order dated
Cct ober 16, 1951, allowed the appeal.

At the instance of the appellant, the Tribunal stated a case
and referred the follow ng questions of law to the High
Court for its opinion under s. 66(1) of the Act:

" (1) Wether it is open to an Appellate Assistant
Conmi ssi oner on appeal to reject the assessee’s books of
account, which have been accepted by the |ncome-

tax Officer?

(2) Wether it is open to an Appel late Assi st ant
Conmi ssi oner on appeal to invoke the provisions of Rule 33
of the Indian Incone-tax Rules for the purposes of conputing
the income of a non-resident, the Incone-tax O ficer not
havi ng done so?

(3) Wether it is open to an Appel | ate Assi stant
Conmi ssi oner on appeal to enhance an assessnment in exercise
of the powers conferred upon himby section 31(3) of the
Indian Inconme-tax Act, where as a result of definite
information he is of opinion that the income of the assessee
has been under-assessed ?

The said reference was heard by the High Court on March 4,
1953, and the High Court following its ow decision in K F.
Vakeel 's case (supra), answered the referred questions Nos.
1 &2 in the negative and stated that the referred question
No. 3 did not arise.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 31

(1) 1. T. Reference No. 21 of 1950, Bonbay H gh Court.
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The appellant applied to the Hi gh Court for a certificate of
fitness to appeal to this Court under section 66A(2) of the
Act but w thout success. The appellant thereupon applied
for and obtained fromthis Court special |eave to appea
under Art. 136 of the Constitution.

The provisions of the Act and the rules franed thereunder
that fall to be considered in this appeal are the foll ow ng:
" Section 13 ‘' Method of Accounting’

Income, profits and gains shall be conmputed for the purpose
of sections 10 and 12 in accordance with the nmethod of
accounting regul arly enpl oyed by the assessee:

Provided that, if no nethod of accounting has been regularly
enpl oyed, or if the nmethod enployed is such that, in the
opi nion of the Income-tax O ficer, the income, profits and
gains cannot properly - be deduced therefrom then t he
conput ati-on shall be made upon such basis and in such nanner
as 'the Incone-tax Oficer may determ ne

Section 31: Hearing of Appeal:

(3) In di sposi ng-of an appeal, the Appellate Assistant
Commi ssioner may, in the case of an order of assessnent

(a) confirm reduce, enhance or annul the assessnent, or
(b) set aside the assessnment and direct the |Incone-tax
Oficer to/'nake fresh assessnent after making such further
enquiry as the Inconme-tax O ficer thinks fit or t he
Appel | ate Assi stant Comm ssioner nay direct, and the |ncome-

tax O ficer 'shall thereupon proceed to make such fresh
assessment, and determ ne where necessary the amount of tax
payabl e on the basi s of such fresh
ASSESSIMEN . L . e e e e

Provi ded that the Appellate Assistant Conm ssioner shall not
enhance an assessnent or a penalty unless the appellant has
had a reasonabl e opportunity of showi ng cause agai nst such
enhancenent; ......... ... ..
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Rul e 33 of the Indian | ncome-Tax Rul es, 1922;
“I'n any case in which the Income-tax O ficer is of opinion
that the actual anount of the incone, ~profits or  gains
accruing or arising to any person residing out of the
taxable territories whether directly or indirectly  through
or fromany business connection in the taxable territories
or through or fromany property in the taxable  territories,
or through or fromany asset or source of ~incone in the
taxable territories, or through or fromany noney lent -at
i nterest and brought into the taxable territories in cash or
in kind cannot be ascertained, the amount of such incone,
profits or gains for the purposes of assessnent to incone-
tax may be cal cul ated on such percentage of the turnover so
accruing or arising as the Inconme-tax Oficer may consider
to be reasonable, or on an anount which ‘bears the @same
proportion to the total profits of the business of  such
person (such profits being conmputed in accordance with the
provisions of the Indian Income-tax Act) as the receipts so
accruing or arising bear to the total receipts of the
busi ness, or in such other manner as the Income-tax Oficer
nmay deem suitable. "
It is contended by the learned Solicitor-General for the
appel l ant that even though no right of appeal is conferred
upon the Revenue against an assessnent order made by the
Income-tax O ficer, once the assessee carries an appea
bef ore the Appellate Assist. ant Conm ssi oner the assessnent
order is wholly robbed of its finality and the whole of the
assessment is at large before the Appellate Assistant
Conmi ssioner with the result that it is then open to the
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Revenue to urge all the contentions which it could have done
bef ore the Income-tax Oficer and ask the Appel | ate

Assi stant Conmi ssioner to reopen the whole enquiry and, in
effect, reassess the assessee and even enhance t he
assessment, provided of course, that the Appellate Assistant
Conmi ssi oner shall not enhance the assessnent wunless and
until he has afforded the assessee a reasonable opportunity
of showi ng cause agai nst such enhancenent. It is further
contended that the powers which the Appellate

91
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Assi stant Comm ssioner thus exercises are not circunscribed
by any limtations and are unfettered and in the exercise of
such powers it s conpetent to the Appellate Assistant
Conmi ssioner also to reject the nmethod of accounti ng
regularly enployed by the assessee even though the |ncone-
tax O ficer had not done so provided he, the Appellate
Assi st ant- Conmi-ssi oner, is of the opinion that the method of
accounting enployed is such that the incone, profits and
gai ns cannot properly be deduced therefromand in that event
the Appellate Assistant Comm ssioner is also entitled to
adopt the node of conputation of the incone prescribed by r.
33 of the Indian Inconme-tax Rules.

It is, on the other hand, contended by the | earned counse

for the respondent that the determ nation whether the nmethod
of accounting regularly enployed by the assessee is such
that the income, profits and -gains cannot properly be
deduced therefromis within the exclusive province of the
naned authority, viz., -the Incone-tax Oficer and such
determ nation by the named authority is the condition
precedent to a certain consequence followi ng thereupon

viz., the rejection of the nmethod of ~accounting regularly
enpl oyed by the assessee. Such determination then cannot be
substituted by that of another authority, though while
entertaining an appeal at-the instance of the assessee such
authority mght consider whether the naned  authority has
correctly determ ned the question. Once the nanmed authority
has deternmined that the case does not fall/ wthin the
proviso, no other authority has jurisdiction 'to determne
that question and the main provision of s. 13 operates and
the income, profits and gains of the assessee can only be
conputed for the purpose of ss. 10 and 12 in accordance wth
the nethod of accounting regularly enployed by the assessee.
Not only is the Income-tax Oficer bound in such-a case to
conput e the income, profits and gains in accordance
therewith by reason of the nandate contained in the /main
provision of s. 13 but the Appellate Assistant Comm ssioner
also is simlarly bound and the terms of s. 31(3) which
gi ves the
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Appel | ate Assistant Commi ssioner power even-to enhance the
assessment cannot be construed as abrogating or setting at
naught the inperative terms of s. 13 and the proviso thereto
which vest such power only in the named authority —and no
ot her.

There is paucity of authority on the construction of s. 13
of the Act. The Hgh Court in deciding the reference in
guestion relied wupon an unreported judgnment of its own
delivered on Cctober 11, 1950, in K F. Vakeel wv. The
Conmi ssi oner of Incone Tax and E. P. Tax (1). In that case
the Tribunal for the first tinme came to the conclusion that
it was not possible to discover the profits nade by the
assessee it’ the accounts were nmintained on cash basis and
therefore the proper nethod of accounting was the
nercantile, i.e., the accrual basis and not the cash basis,
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even though the Incone-tax O ficer had accepted the nethod
of accounting regularly enployed by the assessee and the
Appel | ate Assi stant Comm ssioner had concurred in the sane.
The question that arose before the H gh Court was whether
the Tribunal had jurisdiction to do so. The High Court
construed the provisions of s. 13 of the Act and was of
opi ni on that

. it is for the Incone-tax Oficer to form the
opi nion that income, profits and gains cannot properly be
deduced fromthe nethod adopted by the assessee and if such
an opinion is formed by the Income-tax Oficer then the
conput ati on of income, profits and gains has to be nade upon
such basis and in such manner as the Income-tax Oficer may
determine. But it is for the Incone-tax O ficer, who is the
assessing officer, to be dissatisfied with the nmethod of
accounting regularly adopted by the assessee. |If he found
no difficulty in assessing the income, profits and gains
from the nethod of accounting regularly adopted by the
assessee then it is not for any other authority to conme to a
di'fferent ~ concl usi on. It may be that if an opinion is
fornmed by the Incone-tax O ficer that opinion may be subject
to an appeal to the Appellate Assistant Conmi ssioner or the

Tribunal; but in the first instance an opinion has to be
formed by the Income tax Officer as required by the
provi so. "
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On the facts of the case before it, -no opinion had been
formed by ‘the Incone-tax Oficer that the nmethod of
accounting regularly enployed by the assessee was not
satisfactory. It was the Tribunal that suo nmotu cane to the
conclusion that cash basis was not the proper basis from
which incone, profits and gains coul d be properly deduced.
The Hi gh Court was of opinion that the Tribunal was clearly
wong in formng that opinion, forgetting that it was not
for it to forman opinion on that question at all. The
Tribunal had vested in it the appellate powers and those
powers could only be exercised on the opinion forned by the
I ncome-tax O ficer. There was nothing before it which could
justify it in coming to the conclusion that the |ncone-tax
Oficer was not in a position to deduce the inconme, profits
and gains fromthe nethod of accounting regularly ~enployed
by the assessee or that the Inconme-tax Oficer -had forned
any opinion whatever on that question. The Hi gh Court
accordingly set aside the decision of the Tribunal on this
poi nt .

As against this decision of the Hi gh Court of Bonbay, the
appel lant relied upon a decision of the Punjab H gh Court at
Sima in Oiental Building and Fur ni shi ng Co. V.
Conmi ssioner of Inconme-tax, Delhi (1). " In that case the
I ncome-tax O ficer while acting under s. 13 read with s. 23
(3) of the Act had made certain disallowance which was
reduced on appeal by the Appellate Assistant \ Comni ssioner
The Departnent went up in appeal against the order passed by
the Appellate Assistant Conm ssioner and the Income_ tax
Appel l ate Tribunal upon exam ning the assessee’ s nethod of
accounting and the records placed before the |I|ncone-tax
Authorities came to the conclusion that the basis of
conput ati on adopted by the Income-tax Authorities was faulty
and the account books did not reflect the correct account of
the assessee. It accordingly computed the incone of the
assessee under the provisoto s. 13 of the Act and the
guesti on which arose for the consideration of the Court was
whet her the Tribunal had jurisdiction to do so. The High
Court was of opinion that (1) the Tribunal’s

(1)[1952] 21 I.T.R 105.
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power of dealing wth an order passed by an Appellate
Assi stant Conmi ssi oner was plenary and had been expressed in
s. 33 (4) of the Act as widely as could be conceived and (2)
in an appeal wunder s. 33 the Tribunal was conpetent to
decide facts as well as law and possessed authority to
substitute its own order of assessment for the order under
appeal
These are the only two decisions bearing on the construction
of the proviso to s. 13 of the Act and dealing wth the
guestion whether the Appellate Assist. ant Conm ssioner or
the I ncone-tax Appellate Tribunal as the case may be, could
for the first tine exercise the power of rejecting the
nethod of accounting regularly enployed by the assessee
while entertaining appeals, if the Income-tax Oficer had
not done so in the first instance. Wereas the H gh Court
of Bombay took the view that they were not conpetent to do
so, the H'gh Court of Punjab took the view that there being
no/limtation on the power to be exercised by the Tribunal
it could while exercising the appellate powers decide facts
as- well as | aw and substitute its own order of assessment
for the order under appeal. | Not much help can be derived
from the reasoning adopted by the High Court of Punjab
though the Hgh Court of Bonbay appears to have applied its
mnd to the terms of the proviso to s. 13 of the Act and
stated that it was for the Inconme-tax O ficer, who was the
assessing Oficer, to be dissatisfied with the nmethod of
accounting regularly enployed by the assessee. |If he found
no difficulty in assessing the income, profits and gains
from the nethod of accounting regularly enployed by the
assessee, then it is not for any other authority to cone to
a different conclusion. The Incone-tax Oficer is really
the authority entrusted under the Act with ' the duty of
conputing the incone, profits and gains of the assessee
under the relevant provisions of the Act. It is for him to
form an opinion whether the nethod of accounting regularly
enpl oyed by the assessee i's such that the incone, profits
and gains cannot properly be deduced therefromand it 1is
only if he forms such an opinion that the proviso cones into
operation and the conputation
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of the incone, profits and gains of the assessee is to be
made upon such basis and in such manner as the |ncone-tax
Oficer may determ ne
The appellant also referred to a decisionof the H gh Court
of Allahabad in Pearey Lal Shukla of Cawnpore, In re/ (1)
where it was held that the basis and manner of assessnent
applied by the Incone-tax O ficer under the proviso to's. 13
of the Act was liable to interference on appeal by the
Assi stant Comm ssioner and the Commi ssioner. ~ This decision
however throws no light on the question which arises for
determination in this appeal for the sinple reason that it
proceeds on the basis that the Inconme-tax O ficer has formed
an opinion that the nethod of accounting regularly enployed
by the assessee is such that the inconme, profits-and gains
cannot properly be deduced therefromand the proviso having
cone into operation the conmputation of the income has to be
made upon such basis and in such manner as the |ncone-tax
Oficer may determi ne. The basis and nmanner thus adopted by
the Income-tax O ficer can be exam ned on appeal by the
Appel | ate Assistant Commi ssioner or the Conmissioner while
exercising the appellate powers vested in them under the
Act. This case is no authority for the proposition that the
power of rejection of the nethod of accounting regularly
enpl oyed by the assessee can also be exercised by the
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Appel | ate Assi stant Conmm ssioner or the Conmi ssi oner
concerned while entertaining an appeal by the assessee
agai nst the order of the Inconme-tax Oficer

There is, however, a decision of the Privy Council in
Conmi ssi oner of Incone-tax, Bonbay v. Sarangpur Cotton
Manuf acturing Co., Ltd, (2) which throws sone light on the
construction of s. 13 and the nature and scope of the power
to be exercised by the Inconme. tax Oficer under the proviso
thereto. The assessees in that case had enployed a regular
method of accounting but had also for some years past
adopted regularly a method of valuation of stock by taking
some price under both cost and market price with the object
of creating a " secret reserve, which involved the

(1) [1942] 10 T.T.R  239.

(2) [1938] 6 I.T-R 6,
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retention of profits as . not to be included in the profits
shown to the sharehol ders. The assessees submtted their
profit and |l oss account showing a profit of Rs. 2,64,086 and
a return of the total incone of the conpany showing an
i ncome—of Rs. 1,99,086 which was arrived at by taking into
account the result of undervaluation of stock which the
conpany had adopted in the previous years. The Incone-tax
O ficer, wthout considering whether the true incone could
be arrived at fromthe nethod of accounting enployed by the
assessees held that the assessees were bound by the profits
shown in the balance-sheet. On appeal by the assessee the
Appel |l ate Assistant Commi ssioner confirned the assessnent
and the assessees thenapplied to the Conm ssioner of
| ncome-tax, Bombay, to review the said order under s. 33 of
the Act, or in the alternative, to make a reference of the
guestions of law to the H gh Court under s. 66(2) of the
Act. The Comm ssioner declined to review the order and al so
to make the reference. Thereupon, the H gh Court on an
application nade by the assessees under s. 66(3) of the Act
required the Comm ssioner ‘to make a reference and he
accordingly nade the reference in question. /'The H gh Court
anended the referred question as foll ows:

"  VWhether in the circunstances of the case the Incone-tax
Oficer was entitled to conpute the -incone, profits and
gai ns of the assessees upon the basis of the printed copy of
the profit and |oss account sent with the letter of the
assessees of July 18, 1931, without regard to any under-
val uation of the stock which nay have been or nmay be proved
to have been nmde."

The High Court was of opinion that. the covering letter
formed part of the nethod of accounting ~enployed by the
assessees wthin the neaning of s. 13 of the Act and that
the Income-tax Oficer was not entitled to split wup the
nmethod of accounting and to regard the profit and |oss
account apart fromthe covering letter; that the |ncone-tax
Oficer had only accepted a portion of the method, without
taking the nmethod as a whole, which he was not entitled to

do. It, therefore held that the matter was still _at- |arge
for the
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proper decision of the Incone-tax Officer and accordingly
answered the anended question in the negative. The

Conmi ssioner of Income-tax then carried an appeal to the
Privy Council and their Lordships found thensel ves unable to
agree with the view of the Hi gh Court as to the nmeaning of
s. 13 of +the Act and they were of the opinion that the
section related to a nmethod of accounting regularly enployed
by the assessee for his own purpose and did not relate to a
met hod of meking up the statutory return for assessnent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of 31

i ncome-t ax. Secondly, the section clearly nade such a
nethod of accounting a conpulsory basis of conmputation
unl ess in the opinion of the Income-tax Oficer the income,
profits and gai ns cannot properly be deduced therefrom The
duty of the Incone-tax Officer was to determ ne whether it
was possible to deduce the true profits fromthe account and
the judgnment of the Incone-tax O ficer under the proviso
nmust be properly exercised. Their Lordships laid it down
that it is the duty of the Income-tax Oficer where there is
a nmethod of accounting regularly enployed by the assessee
not to prima facie, accept the profits and gains shown by
the assessee but to consider whether the incone, profits and
gains can properly be deduced therefrom and to proceed
according to his judgnent on the question. On the facts of
the case before themtheir Lordships were of the opinion
that the Income-tax Oficer acted on the sane view as that
expressed by the Appellate Assistant Comm ssioner, and did
not. performthe duty above stated. 1In so far as the facts
showed ~ t hat 't he nethod of accounting regularly enployed by
the ~assessees did not show the true incone, profits or
gai-ns, the question'was further anended by them as foll ows:
"Whether in viewof the provisions of See. 13 of the Incone
Tax Act or otherw se, the Income-tax Oficer was right in
conputing for the purpose of See. 10 of that Act, the
income, profits and gains in accordance with the method of
accounting regularly enployed by the assessee when that
method in fact does not show the true inconme, profits and
gai ns" and was answered in the negative.
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Their Lordships further observed that it would then be for
the I ncone-tax Officer to proceed to the proper discharge of
his duty wunder s. 13 in the light of 'the opinion therein
expressed and reach a proper decision wth ref erence
t her et o.

This case discards the viewthat it is prima facie duty of
the I ncone-tax O ficer concerned to accept the profits shown
by the assessee’s accounts where there is a mnmethod of
accounting regularly enployed by the assessee and it |ays
down that it is his duty where there is such'a nmethod of
accounting to consider whether the incone, profits and gains
can be properly deduced therefrom It is-incunbent on the
Income-tax O ficer to cone to a determnation on- that
gquestion and if he fornms the opinion that the nmethod of
accounting is such that the incone, profits and gains of the
assessee cannot properly be deduced therefromhe is bound to
reject such nethod of accounting and make a conputation upon
such basis and in such manner as he may determ ne. The
Income-tax O ficer has to apply his mind to this aspect of
the question and come to his owmn determnation in that
behalf and if he does not do so and nerely /accepts the
profits shown by the accounts even though in fact the nethod
of accounting regularly enployed by the assessee does riot
show the true income, profits and gains, he is.in error and
his action in thus accepting the method of accounting /s
liable to be set aside at the instance of +the higher
Tribunal. This |eaves open however the question whether if
the higher Tribunal conmes to that conclusion, it wll be
open to the higher Tribunal to substitute its opinion for
that of the Incone-tax Oficer concerned and proceed to
assess the assessees applying the proviso to s. 13 of the
Act . Their Lordships of the Privy Council in the case
before them did not do anything of the kind and observed
that it would be then for the Income-tax Oficer hinself to
proceed to the proper discharge of his duty under s. 13 of
the Act in the light of the opinion expressed in their
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j udgrent . They did not send back the case either to the
Conmi ssioner of Incone-tax, Bonbay or to the Assistant
Comm ssi oner of

92
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I ncome-tax but after having answered the anended question in
the negative sinply stated that the Incone-tax O ficer would
doubt| ess proceed to reach a proper decision in behalf of
the applicability of the proviso to s. 13 of the Act having
regard to his experience in the preceding years of
assessment. They neither left that duty to be performed by
the Conmi ssioner of |Incone-tax nor by the Assistant Conm s-
sioner of Incone-tax but referred the perfornmance of that
duty to the proper authority who was the Incone-tax O ficer
who al one was invested with the duty of performing it under
the terms of the proviso to s. 13 of the Act.

Certain decisions bearing on the interpretation of s. 33B of
the Act were referred toin this context and reliance was
pl aced on certain observations contained therein in regard
to the powers vested in the Appellate Assistant Conmi ssioner
whi-le ~hearing appeals filed before him by the assessee.

(Vide Conmi ssi oner of Income-tax v. Tejaji Far asram
Kharawal a (1); Conmi ssioner of Income-tax v. Amitlal
Bhogi | al & Co., (2) and Snt. Dur gabatti and Sm
Nar madabal a/ Gupta v. Conmi ssioner of Income-tax, Bihar and
Oissa (3).

It may be remenbered that the Revenue has not been given any
ri ght of appeal before the Appellate Assistant Conmi ssioner
agai nst the assessnent -order passed by the |Incone-tax
Oficer. It “is_ only the assessee who has such a right
conferred upon ~him under s. 30 of the “Act. When the
Appel | ate Assistant Comm ssioner however hears such appea

though at the instance of the assessee, 'the Incone-tax
Oficer is given the right to be heard, either in person or
by a representative, who appears’ before the Appellate
Assistant Conmm ssioner. to -justify the assessnent order
passed by him The Legislature in its wi sdomhas not given
a substantive right to the Revenue to carry an —appea

against the order of the Incone-tax Officer. 'The decision
of the Income-tax Oficer is qua the Revenue invested with a
finality and the Inconme-tax Oficer is not regarded as a
party aggrieved agai nst

(1) [1953] 23 I.T.R 412. (2) [1953] 23 I.T.R  420.
(3) [1956] 30 I.T.R 101.
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his own decision. He in fact represents the Revenue and
there is no question therefore of his ever being able to
qguestion his own decision which is considered to all intents
and purposes a proper decision given by himhaving regard to
all the circunstances of the case. The assessee is the only
person who is given the right of appeal against the decision
of the Incone-tax Officer. |f the assessee does not choose
to exercise this right of appeal, the decision of the
Income-tax Oficer acquires a finality both qua the Revenue
and hinself but if the assessee chooses to exercise the
same, the appeal is heard by the Appellate Assistant
Comm ssioner. The Incone-tax Officer is as aforesaid, then
given the right to be heard either in person or by a
representative. There also the contest is between the
Revenue on the one hand and the assessee on the other. The
power s which are vested in the Appel | ate Assi st ant
Conmi ssi oner while hearing such appeals are statutory powers
conferred wupon himby S. 31 of the Act and in the exercise
of these powers the Appellate Assistant Conm ssioner may in
the case of an order of assessnent (a) confirm reduce,
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enhance or annul the assessnent, or (b) set aside the
assessnment and direct the Incone-tax O ficer to make a fresh
assessnment after nmaking such further enquiry as the I|ncomne-
t ax Oficer thinks fit or the Appel | ate Assi st ant
Conmi ssioner may direct, and the Incone-tax Oficer shal

thereupon proceed to nmke such fresh assessnent. and
determ ne where necessary the anmount of tax payable on the
basi s of such fresh assessnent. |f the Appellate Assistant

Conmi ssi oner chooses to exercise the powers conferred upon
him under the first alternative and enhance the assessnent
he is enjoined by the proviso to s. 31(3) of the Act to give
to the Appellant a reasonable opportunity of showi ng cause
agai nst such enhancenent. There are no doubt limt. lions
grafted on this  power of t he Appel | ate Assi st ant
Comm ssioner but these linmitations have to be found fromthe

very nat ure of the pr oceedi ngs t hensel ves. These
l[limtations will~ be indicated at the appropriate place
hereafter-:
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The Hi gh Court of Bombay no doubt expressed the opinion in
the Conmi ssioner of Incone-tax v. Amitlal Bhogilal & Co.
(1):

" As pointed out in the last reference, the object of
enacting section 33B was to confer a power upon the
Comm ssioner in‘the interest of revenue to revise orders of
the I ncone-tax O ficer which could not be revised under any
circunstances if the assessee did not appeal from those
orders. However erroneous the order . of the Incone-tax
Oficer my  be, however prejudicial to the Revenue, the
assessee by refusing to exercise hisright of appeal could
nmake that order  conclusive. |In-order to fill wup this
obvious lacuna the Legislature enacted Section 33B. But
once the assessee has appealed, there is no difficulty
what soever in the way of the departnent in agitating any
guestion before the Appellate Assistant Conm ssioner which
in its opinion should beagitated and decided in the
interest of public revenue. Now, it is clear that when an
appeal is pendi ng bef ore t he Appel'l ate Assi st ant
Conmi ssioner, the Inconme-tax Oficer has the'right to be
heard either in person or by a representative, and the very
poi nt which the Comm ssioner has taken and on which he has
given his decision under section 33B could have been urged
under the directions of the Comm ssioner before the
Appel | ate Assistant Commissioner. It is only when no renedy
is open to the Conmi ssioner to revise the order of the
I ncome-tax O ficer that this jurisdiction under section  33B
arises. But when a legal renedy is given to himto get the
orders of the Income-tax Oficer revised,  he cannot
requisition to his aid the power conferred upon’ him under
section 33B. Once the appeal with regard to the year 1949-
50 was pendi ng before the Appellate Assistant Conmi ssioner
the Comm ssioner was given the full right to get the order
of the Incone-tax O ficer revised in any manner he thought
necessary in the interest of public revenue.”

These are however observations only with regard to t he

construction of s.33B of the Act and do not throw any |ight
on the nature and scope oft he powers
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vested in the Appellate Assistant Conm ssioner under s. 31
of the Act, nuch less do they throw any light on the nature
and scope of the power vested in express terns in the
I ncome-tax O ficer under the proviso to s. 13 of the Act of
rejecting the nmethod of accounting regularly enployed by the
assessee if in his opinion the nethod of accounting is such
that the income, profits and gains cannot properly be
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deduced therefrom This decision does not help the
appellant in its contention that if the Incone-tax O ficer
has not in fact done so it will be open to the Appellate
Assi stant Conmi ssi oner while hearing an appeal filed before
him by the assessee to exercise such power in the first
i nst ance.

The position contended for by the appellant as energing from
the decision of the Hi gh Court of Bonbay just referred to is
contrary to the one which was enunciated by the |earned
judges of the H gh Court of Bonbay in K F. Vakeel's Case
(supra). I am clearly of the opinion that the |[earned
judges of the H . gh Court of Bombay did not intend to |ay
down any such position

In fact, in the l|ater unreported decision of theirs in Ms.
Narrondas Manordass, Bonbay v. The Commi ssioner of | ncone-
tax, Bonbay (1) the learned judges of the H gh Court of
Bonbay laid down that-however wide in terms the powers
conferred upon-the Appellate Assistant Commi ssioner under s.
31 of the Act nay have been worded, they are not absolute
but are circunscri bed by the very nature of the proceedings
thenselves. The | earned judges in that context observed:
“"Now, in order to understand what the conpetence of the
Appel | ate Assi stant Comm ssioner is and what are the powers
conferred upon the Appellate Assistant Conmm ssioner, it is
necessary to bear in mnd certain salient facts. It is only
the assessee who has a right conferred upon himto prefer an
appeal against the order of  assessnent, passed by the

I ncome-tax Officer. If the assessee does not choose to
appeal , the order of assessment becones final subject to any
power

(1) [1957] 31 I.T.R 909
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of revision that the Comm ssioner might have under s.33-B of
the I ncone-tax Act. Therefore,it wuld be wholly erroneous
to try and conpare the powers of the Appellate Assistant
Conmi ssioner with the powers possessed by a Court of Appeal
under the Civil Procedure Code. The Appellate Assistant
Conmi ssioner is not an ordinary court of appeal in the sense
in which that expression is wunderstood in the G vi
Procedure Code. It is inmpossible totalk of a court . of
appeal when only one party to the original decision ‘is
entitled to appeal and not the other party, and in view of
this peculiar position occupied by the Appellate Assistant
Conmi ssioner, the Legislature, as we shall presently point
out, has conferred very wi de powers upon the Appellate
Assi stant Comm ssioner once an appeal is preferred to hi'm by
the assessee. If the assessee chooses to remmin content
with the order of the Inconme-tax Officer there is nothing
that the Appellate Assistant Conm ssioner can - do, however
erroneous the assessnent may be; but if the assessment s
opened up by the action of the assessee hinmself, then the
powers conferred upon the Appellate Assistant | Comm ssioner
are nmuch w der than the powers of an ordinary Court of
appeal . The statute provides that once an assessnent - cones
before the Appellate Assistant Conmm ssioner his conpetence
is not restricted to examning those aspects of t he
assessment which are conplained of by the assessee; his
conpetence ranges over the whol e assessnent and it is open
to him to correct the Incone-tax Officer not only wth
regard to a matter which has been raised by the assessee but
also with regard to a matter which has been considered by
the Incone-tax Oficer and determined in the course of
assessnent.

"It is clear t at the Appellate Assistant Comm ssioner has
been constituted a revising authority against the decision
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of the Incone-tax Officer; a revising authority not in the
narrow sense of revising what is the subject matter of the

appeal, not in the sense of revising those natters about
whi ch the assessee nakes
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once the appeal is before himhe can revise not only the
ultimate conputation arrived at by the Incone-tax O ficer
but he can revise every process which led to the ultimte
conputation or assessnent. In other words, what he can
revise is not nerely the ultimte anpunt which is liable to
tax, but he is entitled to revise the various decisions
given by the Incone-tax Oficer in the course of the
assessnment and al so the various i ncomes or deductions which
came in for consideration of the Income-tax Officer. "

The | earned judges then cited with approval the observations
of the Patna H gh Court in Jagarnath Therani v. Conmi ssi oner
of I ncone-tax (1):

" Now thi's section (section 31(3)) relating to appeals is
enacted for the benefit of the subject and also, to the
li'mted extent therein stated, for the benefit of the Crown.
But  the subject-matter of the appeal is the assessnment and
the scope of the appeal mnust, in ny opinion, be linmted by
the subject-matter. ~The appellate authority has no power to
travel beyond the subject-matter of the assessnent, and, for
all the reasons advanced by the appellant, is in my opinion
not entitled to assess new sources of incone. " the
observations ' of the Hi gh Court of Mdras in Gajalakshni
G nning Factory v. Conm ssioner of Inconmetax (2) (approved
by the Patna Hi.gh Court in Bishwanath Prasad Bhagwat Prasad
v. Conmmi ssioner of Income-tax (3) at p. 758):

" O course, it would not be open to the Appell ate Assistant
Commi ssioner to introduce into the assessnent new sources,
as his power of enhancenent should be restricted only to the
i ncome which was the subject natter of consideration for
pur poses of assessnent by the Incone-tax O ficer. "

and their own observations-in an unreported judgment of
theirs in Sharrif Jima & Co. Ltd., Monbassa v. Commi ssioner
of I ncone-tax, Bonbay City (4):

" When the Appell ate Assistant Conm ssioner exercises his
power of enhancenent, be is dealing wth

(1) [21925] 2 1.T.C 4, 8.

(3) [1956] 29 1 T. R 748.

(2) [1952] 22 I.T.R 502, 510.
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the subject-matter of appeal before him and enhancenment -is
confined to the sources or itenms in respect of which the
assessment has been nade by the Incone-tax O ficer

After considering the various authorities cited above the
| earned judges finally canme to the concl usion

“ W do not think it can be seriously disputed that those
powers, are very wide and unfettered, but the only question

before wus is whether there is any linitation upon those
powers, and if there is any limtation upon those powers,
what is the nature and character of the Ilimtation. 1t s

not as if the Appellate Assistant Conmi ssi-oner has
conpl etely unqualified powers; his powers are limted to the
subjectmatter of the assessnment and we have attenpted to
define what the subject-matter of the assessment is. "

It follows fromthe above that even though the powers of the
Appel | ate Assi st ant Conmi ssioner in the matt er of
enhancenent of the assessnment provided ins. 31(3) of the
Act are not circunscribed by any limtation thereupon and
are as wde as wide can be, there are well-recognized
l[imtations on the same, one of which has been rightly
accepted by the |earned judges of the H gh Court of Bonbay
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in their wunreported decision above referred to. It now
remai ns to consider whether there is any other limtation on
such powers of the Appellate Assistant Commissioner to be
found in the provisions of s. 13 of the Act and the proviso
t her et o.

It is clear that not much light is thrown on this question
by the authorities directly bearing on the construction of
s. 13 of the Act above referred to except the observations
of the learned judges of the H gh Court of Bonbay in K F.

Vakeel 's Case, (supra). This judgnent of the |earned judges
of the Hi gh Court of Bonbay has not been dissented from
either in Bombay or el se where and stands unchal | enged and
would prima facie go to establish the position canvassed
before us by the assessee that it is the Incone-tax O ficer
and the Inconme-tax Oificer alone who is invested wth the
power to determ ne whether the nethod of accounting enpl oyed
by the assessee is such it hat
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the income, profits and gains of the assessee cannot
properly be deduced therefrom

Not much hel p can be derived also fromthe conparison of the
various provisions of the Act where the Incone-tax Oficer
is vested with the power of arriving at the determnations
on his own, viz., Section 4A(a)(iv),s. 10(5), s. 12B(2), s.
22(2), s. 22(4), s. 23(2), s. 23A/s. 34 and s. 42(2) or
where there /are several authorities named besides the
Income-tax Officer for arriving at determ nations of the
relative questions, viz., s. 28(1) and (2), s. 37, s. 38, s.
48, and s. 49E of the Act with the provisions contained in
s. 13 and the proviso thereto. It is not necessary to probe
into the reasons for the enactment of  these severa

provi sions by the Legislature inthe manner therein stated.
It is sufficient for the present purpose to scrutinise the
provisions of s. 13 itself and reach a conclusion on the
express terms thereof.

Turning then to the provisions of s. 13 itself, one finds
that the mmin provision thereof enacts the rule that inconeg,
profits and gains shall be computed for the purpose of ss.
10 and 12 in accordance with the nmethod of accounting
regularly enployed by the assessee. If the matter stood
there the inperative character of this  provision would
entail upon the Incone-tax O ficer and upon all the income-
tax authorities in the hierarchy to accept that nethod of
accounting for the conputation of incone, profits-and gains
of the assessee for the purpose of ss. 10-and 12 of the Act.
This nethod of accounting though regularly enployed by the
assessee i s however not invested with a sacrosanct character
and is subject to the proviso enactedins. 13 and it s
that if no nethod of accounting has been regularly enployed
or if the method enployed is such that in the opinion of the
Income-tax O ficer the incone, profits and gains cannot
properly be deduced therefrom then the conmputation shall be
made upon such basis and in such manner as the |ncone-tax
Oficer my determne. Two conditions are thus attached to
the rejection of the method of accounting regular._ enployed
by the assessee and
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they are expressed in different phraseology : (i) if no
met hod of accounting has been. regularly enployed; and (ii)
if the nmethod enmployed is such that in the opinion of the
Income-tax O ficer the incone, profits and gains cannot
properly be deduced therefrom It is to be noted that these
two conditions are couched in quite different terms. |In the
case of the first condition, the nere fact of no nethod of
accounting having been regularly enployed is enough to bring
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the proviso into operation but in the case of the second
condition the Income-tax O ficer has to forman opinion that
the nethod of accounting is such that the incone, profits
and gains cannot properly be deduced therefrom before the
provi so can ever come into operation. The determ nation of
the Income-tax Oficer concerned to that effect is the
condition of the rejection by him of the nethod of
accounting regularly enployed by the assessee and unl ess and
until he comes to that conclusion he cannot reject the sane
and conpute the income, profits and gains of the assessee
upon such basis and in such nmanner as he nmay determ ne. The
difference in the |anguage of these two conditions is
advi sedly adopted by the Legislature. The fact that no
nethod of accounting has been regularly enployed by the
assessee woul d be obvious to any Incone-tax Officer nerely
on a perusal of the statement of account furnished b the
assessee and would not require any nental process which can
be  properly described 'as a determnation. The nmenta
process involved, however, 1in the case of the second
condition is of a much nore elaborate character and the
I ncome-tax O ficer has to apply his mind to the question
whet her even though the nethod of accounting has been
regul arly enmpl oyed by the assessee, such income, profits and
gains cannot properly be deduced therefrom Here the
I ncome-tax O ficer concerned has to forma definite opinion
on the question and if he conmes to the conclusion that the
income, profits and 'gains of the assessee cannot properly
be deduced fromthe nmethod of accounting regularly enployed

by him the proviso at once conmes into operation. He is
entitled to reject
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assessee and conpute the incone, profits and gains of the
assessee wupon such basis and in such nanner as he may
det er m ne. This is not the nental process of. the nature
required for the fulfilnent of the first condition. It is
the application of mnd tothe question whether inconeg,
profits and gains of the assessee can be properly deduced
from the nethod of accounting regularly enployed by the
assessee and the Income-tax Oficer has to ‘come to the
conclusion that it cannot be so done. ~This determnination is
under the terns of the proviso itself a determ nation of the
I ncome-tax O ficer hinself and of no other authority in the
hi erarchy of the Incone-tax Officers. It may be noted that
the term' Income-tax Oficer" has been defined in's. 2(7) of
the Act as distinct fromthe term "Appellate Assistant
Conmi ssioner" defined in s. 2(3) of the Act. ~The | ncone-tax
Oficer, the Appellate Assistant Comm ssioner and t he
I nspecting Assistant Conmm ssioner are separate entities each
with a jurisdiction of its own and the one cannot by any
chance be interpreted to nean the other. |If, therefore, the
proviso to s. 13 of the Act talks of the Inconme-tax Oficer,
it is the Income-tax Oficer alone as definedin s. 2(7) of
the Act and not the Appellate Assistant Conmi ssioner as
defined ins. 2(3) of the Act or any other officer in the
hi erarchy of Inconme-tax Officers. Such an interpretation
woul d i nvol ve the deletion not only of the term "Incone-tax
Oficer" from the proviso to s. 13 but also the absolute
negation of the expression "in the opinion’ of the Income-
tax Oficer" nentioned therein. | for one cannot ascribe to
the Legislature any negligence or oversight nor can | inpute
to it any intention to use these words as though they were
superfluous or redundant. The words used by the Legislature
must be given their full effect and significance and the
only way in which these words can be construed is to ascribe
to the Legislature the intention to nake the determ nation
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by the Inconme-tax Oficer a condition of the proviso being
brought into operation, with the necessary consequences of
the rejection of the nethod of accounting regularly
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basis and in such manner as the Income-tax O ficer hinself
may determ ne

To that extent the decision of the H gh Court of Bonbay in
K. F. Vakeel v. Conmi ssioner of Incometax & E. P. Tax (1)
woul d appear to be correct.

It is however urged that this interpretation would involve
the necessary consequence that the determ nation of the
Income-tax O ficer within the proviso to s. 13 of the Act
woul d be final so far as the Revenue was concerned as it had
no right to appeal against the determ nation of the |ncone-
tax O ficer, whereas the assessee would have the right under
s. 30 of the Act to carry an appeal before the Appellate
Assi stant Comiissioner-and such a result <could certainly
not. have been contenpl ated by the Legislature while enacting
thi's nmeasure. It is also contended that once the assessee
carries an appeal bef ore t he Appel | ate Assi st ant
Commi ssioner he himself  destroys the finality of t he
determ nation nade by the Incone-tax Officer and the whole
matter is at large so nuch so that even though the Revenue
could not have preferred an appeal on its own, once the
appeal is entert ai ned by the Appel | ate Assi st ant
Conmi ssioner /it would be able to urge any and every ground
including the one which would bring the case wthin the
proviso to. s. 13 of the Act even though the |ncone-tax
O ficer had not entertained the same in the first instance.
The first contention is wholly untenable for the sinple
reason that when proceedi ngs are entertained by the |ncone-
tax O ficer, he represents the Revenue and the contest then
is between the Revenue (as represented by him on the one
hand and the assessee on the other. |f the Revenue itself
deci des the questionin a particular manner in the process
of assessnent, it cannot legitimately be heard to say that
it has not been given.any right of appeal 'against the
decision of the Inconme-tax Oficer who represents it fully
all the way. The party aggrieved by the decision of the
I ncome-tax O ficer can only be one and that is the assessee,
the Revenue having decided the question inits on~ favour
The assessee only can in the circum
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stances, therefore be given the right of appeal against the
deci sion of the Income-tax O ficer. ~Even when the assessee
files an appeal before the Appell ate Assistant Conmi ssioner
the Revenue is represented by the Income-tax O ficer hinself
who appears before the Appellate Assistant Conm ssioner
either in person or by a representative. So, there also the
Revenue is fully represented and has its full 'say at the
hearing of the appeal before the Appellate Assistant Comm s-
sioner and the only say which it can ever have would be to
support the decision which has been given in the first
instance by the Incone-tax Oficer who is its representative
in the assessnent proceedings. No grievance can  therefore
be made that the Revenue has been conferred no right of
appeal and that if the assessee does not choose to appea
agai nst the decision of the Incone-tax Officer, it has no
redress whatever. It has, in fact, no grievance at al
which can ever be redressed by the Appellate Assistant
Conmi ssioner and if the Revenue cannot by any chance be
treated as an aggrieved party the whole of this argunment is
robbed of significance. It is futile on the part of the
appel l ant therefore to urge that there is finality in one
case and no finality in the other
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The second contention put forward by the appellant is
equal ly devoid of substance. The powers of the Appellate
Assi stant Conmmi ssioner are statutory and they are to be
found in the four corners of s. 31 of the Act. The nature
and scope of these powers have been already di scussed above
and these powers are not absolute in character but are
circunscribed in the manner indicated in the judgnent of the
Hi gh Court of Bonbay above referred to. The | ncone-tax
Oficer who appears before the Appellate Assistant Comm s-
sioner either in person or by his representative is
concerned to support his own decision and therefore lie
cannot be ever heard to say that the decision which he has
reached in the matter of the proviso to s. 13 of the Act is
wong in any nanner whatever. The Appellate Assistant
Conmi ssi oner even though he is exercising these appellate
powers, cannot on its own
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accounting regularly enployed by the assessee is such that
the income, profits and gains of the assessee cannot be
properly ~-deduced therefrom He can only arrive at the
conclusion on therecord before himand on the nmaterials
presented before himby the assessee as well as the |ncone-
tax O ficer appearing before himeither in person or by a
representative that the concl usion which has been reached by
the I ncone-tax Officer within the terns of the proviso to s.
13 of the Act is not proper and if he cones to that
conclusion the only thing that be can-do is to set aside the
assessnment wi thin the neaning of s. 31(3)(b) of the Act avid
direct the ‘Incone-tax Officer to make a fresh assessnent
after nmaking such further enquiry ~which the Incone-tax
Oficer t hi nks fit—or he, the Appel'l ate Assi st ant
Conmi ssioner, may direct. He has no jurisdiction to arrive
at a determination of his own as to-the method of accounting
regularly enployed by the assessee being such that the
i ncome, profits and gains of the assessee cannot properly be
deduced therefrom That is the function of the I|ncone-tax
Oficer by the very terns of the proviso to s. 13 itself and
he cannot arrogate that function to hinself by abrogating or
setting at naught the express terns of the proviso to's. 13
which ay down that the power of rejection of the nethod of
accounti ng regularly enpl oyed by t he assessee and
conput ati on of the incone, profits and gains of the assessee
upon such basis and in such manner as the Incone-tax O ficer
hinself may deternmine is only vested in the Incone-tax
Oficer as defined ins. 2(7) of the Act. The power of
enhancenent of the assessnment conferred upon the Appellate
Assi stant Comm ssi oner under s. 31(3)(a) cannot be construed
to mean that the Appellate Assistant Comm ssioner can on his
own exerci se such power within the nmeaning of the proviso to
s. 13 even though the Incone-tax O ficer hinself has not
done so in the first instance. The powers  -conferred upon
the Appell ate Assistant Commi ssioner under s. 31(3)(a) @ have
got to be read with this further limtation that even though
he can enhance the assessnment, he cannot do so by exercising
t he
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in the Income-tax O ficer concerned under the proviso to s.
13 of the Act. Section 31(3) of the Act has got to be read
harmoni ously with the provisions of s. 13 and the proviso
thereto and if they are so read the only conclusion to which
one can arrive is that even though the Appellate Assistant
Conmi ssi oner exercises the wide powers conferred upon him
under s. 31(3) of the Act, he cannot abrogate or set it
naught the express power which is vested in the |ncone-tax
O ficer under the proviso to s. 13 of the Act.
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The learned Solicitor-General urged that if the proviso to
s. 13 of +the Act was so interpreted it would not only
deprive the Appellate Assistant Comm ssioner of the power to
bring the proviso to s. 13 of the Act into operation in a
proper case but would al so deprive the Comm ssioner of the
power which he has to revise the Income-tax Oficer’s order
of assessnment under s. 33B of the Act. As al r eady
indicated, the Court 1is not concerned here wth t he
interpretation of s. 33B of the Act and it may al so be noted
that there was no such provision to be found in the Act as
it stood at the relevant period. Assum ng, however, that
the power of the Commi ssioner to revise the Income-tax
Oficer’s orders under s. 33B of the Act has to be
considered in this context, there is nothing in the ternms of
that section which nilitates against the conclusion arrived
at on the construction of the proviso to s. 13 of the Act.
If the Commi ssioner considers that any order passed in the
record of any proceedi ngs under the Act by the Incone-tax
Oficer is erroneous inso far as it is prejudicial to the
interests of the Revenue, it is open to himafter giving the
assessee an opportunity of being heard as he deens necessary
to pass such orders thereon as the circunstances of the case
justify. If he cones to the conclusion that the |ncone-tax
Oficer concernedis in error in the matter of accepting the
nmet hod of accounting regularly enployed by the assessee and
ought to have conme to the conclusion that the nmethod of
accounting | enployed is such that the incone, profits and
gai ns cannot. properly be deduced therefrom it would be open
to the Commissioner to record that opinion of his and pass
an order cancelling
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the assessnment and directing a fresh assessnment which would
be within his conmpetence and woul d be the only order thereon
which the circunstances of the case would justify. No
injustice would be done to the Revenue. The ends of justice
woul d be equally served if the Comm ssioner in such a case
nmakes an order cancelling the assessment and directing a
fresh assessnent and remands the case back to the | ncone-tax
Oficer with a direction to apply his nmind properly to the
facts of the case and determine the question which is wthin
hi s excl usive province under the terns of the proviso to 's.
13 of the Act. | cannot see any difficulty of  the type
envi saged by the | earned Solicitor-General and am of opinion
t hat this contention of the appellant also nust be
negati ved.

I am therefore, of opinion that the conclusion reached by
the H gh Court of Bonmbay in the instant case was correct and
the referred questions Nos. 1 and 2 were rightly answered
by the High Court in the, negative. As stated by the High
Court the question No. 3 did not arise for consideration at
all and I would, therefore, dismss the appeal with costs.
BY THE COURT.-In accordance wth the judgnent of the
majority, the appeal will be allowed. Each party will ' bear
its own costs throughout.

Appeal all owed.
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