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PETI TI ONER
STATE OF MADHYA PRADESH

Vs.

RESPONDENT:
R P. SHARVA

DATE OF JUDGVENT: 26/ 07/ 1996

BENCH:

RAMASWAMY, K.
BENCH:

RAMASWAMY, K.

G B. PATTANAIK (J)

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

W have heard | earned counsel on both sides.

The respondent a Chief Engineer had entered the
Gover nment service on August 20, 1962 as Juni or Engineer. In
the MP. Civil List published onJuly 1, 1964 his name was
at Serial No.153 and his date of birth was nentioned therein
as Novenber 30, 1936. Equally, for the next year 1965 he was
at Serial No.162 and the date of birth continued to be the
sanme, i.e., as entered in the record. It would appear that
subsequently, the service register —was not available; as a
consequence, he was called upon to produce the service book
which he did not produce; instead, he supplied a photostat
copy of his date of birth certificate showing June 28, 1938
as his date of birth. The report was called for fromthe
Secondary School in which the respondent adnmittedly had
studi ed which is placed at page 12 of Volune Il of the paper
book. The report also shows that the school authorities had
certified that his date of birth as Novenmber 30, 1936. Hi s
college certificate is also to the sane effect. A report was
called also frommddle school in which the respondent had
studied which is part of the record at page 105 of Volune |1
of the paper book. Therein also, his date of birth-is shown
as Novenber 30, 1936. He adnmittedly filed an application on
August 31, 1978 for sanction of loan to purchase a  car
Therein, he had specifically mentioned his dat e of
superannuation as Novenber 30, 1994. On the basis thereof,
when an action was sought to be taken, he filed an
application before the Chief Mnister for correction of his
date of birth. On the basis of that the Chief Mnister made
an endorsenent that his date of birth as per the service
record m ght be incorporated which was accordi ngly done.

It would appear that subsequently, the sane was
wi thdrawn and recorrected as June 28, 1938. One 5.5. Tiwari
made a conplaint to the Lokayukta alleging fabrication of
actual date of birth of the respondent. The Lokayukta while
conducting an elaborate enquiry like trial of a suit,
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considered the stand of the respondent that he had studied
inthe primary school at Vikranmpur an his date of birth
therein was June 28, 1938 and al so later his statement that
he studied in Haryana for a part of time and the certificate
t hereunder produced was also considered, had a doubt on
authenticity of the primary school records. The Lokayukta
had sent for opinion of hand-witing expert and the report
of the hand-witing expert was that the docunent were
fabricated by the respondent. After el aborate consideration
of the entire record, the Lokayukta had recorded the finding
as under:

"To conclude, | have no hesitation

in comng to the conclusion that

the correct date of birth of Shr

Sharma is 30.11.1936 and it was

this date of ~birth which was

declared and entered originally in

the Service Book when he  joined

service as Junior Engineer. Till at

| east 1978 when Shri Sharma applied

for advance for purchase of a car

he acted on the footing that his

date of birth is30.11:1936. It was

at sone stage thereafter t hat

taki ng advantage “of wong entries

in the Gradation Lists Shri Sharnma

started fraudulently claimng that

his date of birth is 28.6.1938 and

to that end ‘he manipulated and

altered the Service Book and got it

repl aced by a photo copy. Later

Shri Sharma nmani pul ated to get the

Vi kranpur School Register altered

by getting a page inserted which

was originally there. On the basis

of his real date of birth ~Shr

Sharma shoul d has retired on

30.11.1994. The fraudul ent conduct

of Shri Sharma continued even after

the fraud was detected and orders

Annexur es 4 and wer e i ssued
respectively 31.5.1994 and
19. 9. 1994, whi ch woul d have
required him to retire on

30.11.1994. shri Sharna then nisled
the Chief Mnister by filing a
representati on on the basis of
mani pul ati on forged service book on
26.9. 1994 and succeeded in
obtaining a favourable order on
14.11. 94 (Annexure-6). Shri Sharnm
is guilty of grave nmisconduct of
cheating, forgery and using forged
docunents and continuing to earn
his salary as Chief Engineer for
the period after 30.11.94 to which
he was not entitled.

The Chief Mnister was nisled
by the representation of Shri
Sharma and comritted a mstake in
allowing it but no case was nmde
out for taking any action against
hi mand, therefore, no notice was
issued to him Simlarly, the Under
Secretary only complied wth the
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directions of the Chief Mni

ster

and he was not in any way at fault

in issuing the order (Annexure-

6)"

The Lokayukta made his reconmendat i ons to the

CGovernment to the follow ng effect:

"I'n view of ny finding reached
in para 8 above, ny recommendations

are .

(A) The CGovernnent should revoke
t he or der dat ed 14.11. 94

(Annexure-6) and retire Shr
Sharma  with ef f ect from
30. 11. 1994.

(B) Proceedings be taken against
Shri Sharma under Rules 8 and
9 of the MP. Cvil Services

(Pension) Rules, 1976
wi t hhol'ding - his pension

for
and

for recovering back the salary
paid to him for the period

after 30.11.94.

(CQ Criminal case be registered

agai nst him  for cheating

and

forgery or abetting forgery in

relation/'to the Service
and Vi kranmpur School Reg

Book
ster

and for | using as genuine the

forged docunents."
Based t her eon and t hey

bei ng

bound by t he

recommendati ons, the appellants corrected the date of birth
of the respondent as Novenber 30, 1936. The respondent filed
the O A in the Adm nistrative Tribunal

Tribunal in its inpugned order dated

No. 859/ 95 concl uded as under:

"The applicant could be retired
only after the change in the date
of birth in the service (record
after affording himan opportunity,
bef ore doi ng so; which was not done
in the case probably presum ng that
appearance of the applicant before
the Lok Ayukt in the enquiry is a
sufficient conpl i ance of the
principles of natural justice. But
actually the enquiry of the Lok
Ayukt results in report to the
CGovernment and once the Gover nnent
accept the report the proceedings
for changing the date of birth in
the service book has to be
undertaken and during that process
a notice had to be given to the
applicant and after hearing his
submission in the mtter, fina
order has to he passed which has
not been done in this case.
Consequently it is held that the

applicant shall be deemed to be
continued in service fromthe date
he was retired and he shall be

rel egated to the position which he
enjoyed on the date of retirenent.
He is al so entitled to al

consequential benefits which may
accrue because of the continuance

The Chai rman of the
30.12.96 in QA
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in service. However, the State
shal |l be free to initiate any
proceedi ngs for change in the date
of birth after fol l owi ng t he
principles of natural justice. The

applicant shall all be entitled to
get costs of Rs.500/- from the
respondents. Application is
al | owed. "

Thus, this appeal by special |eave.

Shri Chowdhary, |earned Advocate GCeneral of MP., has
contended that the uni npeachabl e evi dence on record coupl ed
with the adnmi ssion of the respondent in his |loan application
that his superannuati on  date is Novenber 30, 1994
clinchingly establishes that the correct date of birth of
the respondent is November 30, 1936 and the service register
was found now to ~have been tanpered wth. Under these
ci rcunmstances, the State CGovernment on the recomendation
made by ‘'the  Lokayukta which' is binding on the State
Gover nment had corrected the date of birth. There is no need
for; fresh opportunity be given to  the respondent before
correcting the date of ~birth. The view of the Tribunal
therefore, was not correct~ in law Shri Madhava Reddy,
| earned senior counsel for the respondent, contended that
though the respondent had an opportunity to |ead evidence
before the Lokayukta, the report of the Lokayukta was not
supplied to the respondent. Since the action taken by the
State Governnent pursuant to the report submitted by the
Lokayukta visits wth civil consequences, the principles of
natural justice require that he should be given an
opportunity before an action is taken for correcting the
date of birth. That opportunity was not given. Therefore,
the view of the Tribunal was not incorrect in |aw

Having regard to the respective contentions, the
guestion that arises for considerationis: as to what is the
correct date of birth on the basis of which the respondent
requires to be superannuated? It is seen that his mddle
school certificate, secondary school certificate and coll ege
certificate clearly show that his date of birth-is Novenber
30, 1936. It is seen that he entered into-the service in
1962. His gradation list of 1964 and 1965 at the earli est
point of time do indicate that his date of birth is Novenber
30, 1936. It would be obvious that these entries cane to be
nmade pursuant to the school certificate produced at the tine
of the entry. Hs service record was opened as per the
secondary and college record produced by him In his
application dated August 31, 1978 for grant of loan by the
CGovernment it was clearly admtted that he was due to retire
fromservice on Novenber 30,1994. Thus, the finding of the
Lokayukta that his date of birth is Novenber 30, 1936
remai ns unassail abl e and uni npeachabl e. Obvi ous, therefore,
Shri Madhava Reddy did not nake any attenpt to tread on the
path nor attenpted to reply upon primary school certificate,
the trunp card of the respondent which was found to be
fabricated. The service record was al so found fabricated. As
to who conmitted the fabrication of the date of birth is not
material for our purpose since that is a matter to be gone
into by the crimnal court consequent on receipt of a
conplaint now |odged for the forgery etc. W, therefore,
refrain from dealing with it. The Lokayukta had admittedly
given an opportunity to the respondent to | ead evidence in
that behalf. After a full-fledged trial practically as in a
civil Court, the Lokayukta had conducted the enquiry, given
full opportunity and recorded the findings. The Lokayukla
had the report of the hand-witing expert. On the basis of
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those findings now action has been taken the State
Covernnment. The only material relied on by Sri Madhava Reddy
is the wthdrawal of superannuation, on Novenber 30, 1994
due to correction of date of birth as June 28, 1938; the
reasons are not far to seek. Skillful political manoeuvre
had given edge to | odge back into service and the conpl ai nt
of the Tiwari hooked himup at the spot with findings of the
Lokayukt a.

The question arises: whether a further opportunity need
to be given to the respondent? In our considered view, the
principles of natural justice cannot be stretched to the
ridi cul ous edge of opportunity at every stage. Lokayukta, a
retired Chief Justice had undertaken full-fledged tria
whereat the respondent had been given anpl e opportunity to
prop up his best trunp card and had given himreport in the
[ight of the uninpeachabl e evidence repeat perfornance by
the Government in-an enpty ritual. The principle of natura
justice nust be pragmatically allowed fruitful play to neet.
the given fact-situation. Wwen the respondent had the
opportunity before the Lokayukta and had adduced all the
evi dence no further opportunity need to be given at the tine
of correcting the date of birth on the basis of the report
submtted by the Lokayukla. 1t would, therefore, be seen the
Tri bunal was grossly in error in directing that he should be
given an opportunity afresh before correcting the date of
bi rth.

The appeal is accordingly allowed with costs quantified
at Rs.10,000/- to be paid wthin four nmonths from the
receipt of this order, to the Supreme Court Legal Services
conmttee . On defaults, it ~wuld be recovered by the
Comm ttee as a decree.




