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W have heard | earned counsel on both sides.

This appeal by special arises from the judgnent and
order passed by the Oissa Administrative Tribunal in O A
No. 340/87 on July 18, 1992. The respondent while working as
Assi stant Conservator of Forests( was conpulsorily retired
fromservice by proceedings dated August 1, 1983 which cane
to be challenged by the respondent in the above proceedings.
The Tribunal allowed the application on three grounds : (1)
the respondent was allowed to cross the efficiency bar; (ii)
since he was pronpoted, alter the adverse remarks were nade,
the records were wiped out; and (iii) the entire record and
overall consideration thereof was not done and, therefore,
the exercise of the power of conpulsory retirement ~under
Section 71(a) was not valid in law. The question is: whether
the view taken by the Tribunal is correct in law? It is
needless to reiterate that the settled legal position is
that the Governnent is enpowered and would be entitled to
conpul sorily retire a Governnment servant in public interest
with a viewto inprove efficiency of the adm nistration or
to weed out the people of doubtful integrity or corrupt but
sufficient evidence was not available to take disciplinary
action in accordance with the rules so as to inculcate a
sense of discipline in the service. But the Government,
before taking such decision to retire a Governnent enpl oyee
conpul sorily from service, have to consider the entire
record of the Governnent servant including the |atest
reports.

Rule 71(a) of the Oissa Service Code enpowers the
Governnent to do the needful and reads as under

"Rul e-71(a) - Except as otherw se

provided in the other clauses of

this rule the date of compul sory

retirement of a Governnment Servant,
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except a Mnisterial servant who

was in Covernment service on the

31st  March, 1939 and class 1V

Governnment servant, is the date on

which he or she attains the age of

50 years subject to the condition

that a review shall be conducted in

respect of the Governnent servant

in the b55th year off age in order

to remain in service up to the date

of the conpletion of the age of 50

years or retired on conpleting the

of 55 years in public interest."

A reading thereof would indicate that the Governnent
has been enpowered, inthe public interest, to conpulsorily
retire a Governnent servant on his attaining the age of 50
years or on conpletion of 55 years by review of the service
record.

It is seen that though the respondent has contended
that neither the entire record of service was placed before
the Review Committee, nor- the Conmmittee had gone into, nor
had the advantage of it, and it Considered only the adverse
remarks for the years 1980-81 and 1981-82 in the rejoinder
affidavit filed inthis Court, it was specifically stated
that file entire record of service from 1964-65 to 1981-82
and al so the pending proceedings in the departnental enquiry
agai nst the respondent were placed before the Review
Commttee and the same were duly Considered by it. It is
al so seen that when the case was argued before the Tribunal
the copy of proceedings and report of the Review Conmittee
and record was produced. The Tribunal had al so noted in para
5 of the order thus:

"Lear ned Gover nnent Advocat e

produced before us a copy of the

proceedi ngs of the Review Conmmittee

nmeeting held on 8.6.83. On perusa

of the sane, we find that the

Conmittee perused t he C.CRs.,

entries of the applicant and took

consi deration t he al | egation

against him in the departnmenta

proceedi ngs on Charges or m suse of

powers, suppression of facts etc.

whi ch were pending enquiry before

the Administrative Tribunal on the

basis of the aforesaid materials,

the Conmittee felt that continuance

of the applicant in Governnent

service would not be in public

i nterest and therefore t hey

recomrended that he should be

prematurely retired.”

It is Contended for the respondent that adverse entries
for the two vyears referred to earlier and pending
departnental proceedi ngs woul d not be sufficient to
conpul sorily retire the Governnent servant on the prem se
that after pronotion they would becone irrel evant and m nor
penalty was inposed. it is true that the Governnent servant
was allowed to cross the efficiency bar to enable himto
avail the benefits to draw higher scale of pay after
crossing the efficiency bar. The adverse renmarks nade are
after pronotion. Even otherwise, the remarks tore part of
service record and character role. The record of enquiry on
conduct also would be material. Though mnor penalty nmay be
i nposed on given facts and circunstances to act of
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m sconduct, never the less renains part of the record for
overall consideration to retire a Government servant
conpul sorily. The object always is public interest. The
material question is: whether the entire record of service
was considered or not? It is not for the court/tribunal to
see whether the decision of the Governnent to compul sorily
retire the Government servant is justified or not. It for
the CGovernnment to consider the sanme and take a proper
decision in that behalf. As stated wearlier, it is settled
law that the Governnent is required to consider the entire
record of service. Merely because a pronotion has been given
even after adverse entries nere nade, cannot be a ground to
note that conpulsorily retirement of the Governnent servant
could not be ordered. The evidence does not becone
i nadm ssible or irrelevant as opined by the Tribunal. What
woul d be relevant is whether upon that state of record as a
reasonabl e prudent -~ man woul d the Governnent or comnpetent
of ficer reach that decision. W find that self-sanme materia
after pronotion nmay not be taken into consideration only to

deny him' further  pronotion, if any. But that nmateria
undoubt edly woul d be available to the Governnent to consider
the overall expedi ency or necessity to continue the

Covernment servant in-service afterhe attained the required

length of service or qualified period of service for
pension. It is also made clear that in this case adverse
entries were made only after pronotion and not earlier to
promotion. Conpul sory retirenent is not a punishnent. He is
entitled to all the pensionary benefits.

Under these circunstances, we are of the Considered
view that the Tribunal was wholly unjustified in interfering
with the decision to retire the respondent conpulsorily from
service on the aforesaid grounds.

The appeal is accordingly al l oned but, in the
ci rcunst ances, wi thout Costs.




